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UNITED STATES v. UNITED STATES STEEL 
COEPORATION ET AL « 

(District Ck)ui1;, D. New Jersey. June 3, 1916.) ' 

[223 Fed. Rep., 55.1 

Monopolies 24 — ^Anti-Tbust Act — Suit to Restbain Violation — ^Re- 
lief. — ^The purpose of a suit in equity by the United States to pre- 
vent and restrain violations of Sherman Anti-Trust Act July 2, 
1890, c. 647, 26 Stat. 209 (Comp. St. 1913, f 8823 et seq.), brought 
under section 4 of the act, is to rastrain present and prevent future 
violations through the power of injunction; but where the evil 
effects of past undue restraint or monopoly of trade continue to be 
effective and harmful, and if to prevent continuance of such wrongs 
a dissolution of the unlawful combination is necessary to make the 
relief effective, the court has power to decree such dissolution ; but, 
unless so necessary, such power will not be exeircised.^ , 

[Ed. Note.— 'For other cases, see Monopolies, Cent. Dig. 1 17 ; Dec. 
Dig. 24.1 

Monopolixs 24— Anti-Tbust Act— Violation.— The United States 
Steel Corporation was organized by the consolidation of a number 
of large steel-making concerns in 1901. During the ensuing ten 
years previous to suit it at all times had active and increasing com- 
petitioii. It manufactured about half of the steel prodqc^ in the 

•The case is i)eilding in the Supreme Co>urt on the appeal of the 

United lltates. . 

5 S^lldbus copyrighted, 1915, by WeSt^PuMiiiftiiai^ CdmpanJ^.^ ** 
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United States, aad Its proportionate part during that time de- 
creased in nearly all lines. The testimony, largely of competitoni 
and customers, showed that it has been fair to competitors, hay 
steadily increased its production, and that, while competition has 
been close, it has abstained from radical cutting of prices, and has 
usually publicly announced its prices in advance and maintained 
the same; that with the exception of a short intermediate period 
none of its prices have been the fesult of agreement with other 
manufhcturers, but all have been independently adopted, have been 
reasonable and conservative^ and have helped to beep the market 
stea^. Several competitors testified that they did not believe it 
possible for it to force them out of business or obtain a monopoly 
of the steel-making industry. ITeld, that such evidence was insuffi- 
cient to establish any purpose, either In the organization of the cor- 
poration or in the conduct of Its business, to create a monthly or 
to unduly restrain trade to the detriment of the public, in violation 
of Sherman Anti-Trust Act July 2, 1890. 

[Ed. Note. — ^For other cases, see Monopolies, Gent. Dig. 1 17 ; Dec. 
Dig. 24.] 

Monopolies 12— Shebican Anti-Tbvst Act— Violation.— A n impor- 
tant purpose of the organization of the Steel Gorporation was the 
building up of an export trade. Such trade in iron and steel at 
that time was sporadic, consisting of dumping products in foreign 
countries when the domestic market was overcrowded, and on the 
whole was not profitable. The Steel Corporation, by reason of its 
large capital and organization, for the first time created and main- 
tains a regular and permanent market, by organizing a subsidiary 
corporation to sell the large line of diversified products, manufac- 
tured by its associate subsidiary companies, such as must be kept 
in stock, sending the same for distribution to the 800 warehouses 
vHhich it esi&blished and maintains In 60 different countries, send- 
ing to each the things most in demand. In this manner it increased 
the value of its foreign trade from $81,000,000 in 1004 to $91,000,000 
in 1918, controla from 80 to 90 per cent of such trade in iron and 
steel, and has been able lo command better prices, although domestic 
prices have been generally reduced. Held, that such action was pot 
in restraint of foreign commerce in violation of Anti-Trust ^ 
July 2, 1890, but was in aid of it by legitimate [S6) methods; 
such trade having in fhct been thereby largely created^ and not 
taken from others. > . r 

[Bd. other cases, see MonopoU^ Gent Dig. I l0 ;,Dec. 

Dig.l2.i 

MoHOPWffis 24-^Ajm*TBUST AoiH^kMcp^ 

TBADB.--nie history of the organisation of the United 

Oorporfdlon Ui lOpK zevltwad^,fp4^he^ 

tloA or vorpose on the part of iOm oi|^^ or re- : 
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0 tmin trade, especial]^ view of Uie fact that no such thing was 
« attempted, but to show that the consolidation was the natural 
ou^owth of the changing conditions in the trade in its transition 
from iron to steel, and the tendency to integrate the plants bacl: 
to ore supply and forward to' the flniiOied products, and to secure 
greater economy of management and large capital necessary to 
meet the demands of structural contracts and the development 
*of export trade. 

[Ed. Note.— For other cases, s^ Monopolies, Gent Dig. I 17; 
Dec. Dig. 24.] 

Monopolies 17, 26— Shebman Anti-Tbust Act— Suit fob Violation— 
. AiOBimMENT in Restbaint or CoicPETiTioN.— At a time of panic and 
threatened serious financial disturbance representatives of a num- 
ber of the largest steel manufacturers, who were competitors, met 
and after discussion came to an informal agreement or under- 
standing to maintain prices for their own protection and the pro- 
tection of customers who had stocks on hand. At later meetings 
committees were appointed, who considered and assented to specific 
prices to be maintained by each company until it should find 
reason to change them. In which case it was understood that it 
should notify the others, that another meeting might be held. 
These tacit agreements were more or less observed by the parties 
until normal conditions were restored, although ^there were many 
other manufacturers who did not take part in nor regard them. 
He14 that, while no formal words of contract were used, the under- 
standing amounted to an agreement in restraint of competition, 
in violation of Anti-Trust Act July 2, 1890, I 1 (Gomp. St. 1018, 
I 8820), but that such agreement would not Justify the court in 
dissolving participating corporations on a bill filed by the Gov- 
ernment after it had ceased to be observed. 

[Ed. Note.— For other cases, see Monopolies, Gent Dig. i§ 18, 
17; Dec. Dig. 17, 28.] 


Per Wootlep, Circuit Judge, coimhing. 


MoNOTOLigB 12 — Anti-Tbust Act — Violation — ** Bibsti^xnt of 
Teade.*’— Whether a manufacturing combination is one in ^^Ye- 
; "iti^tiit Of tra or has monopolised or attempted to inOl^llse 
coihmerce, in violation of Sherman Anti-Trust Act Jidy 2, l,SbO, 
If i, 2 (Gomp. St 1918, II 8820, 8821), depends upon the inhOrOnt 
^ 1 ^^ the conibinatibn, the evidem purpopfe off its 

"^;>ovcg the metiiod by whiim sndi^cotttfol hM^ 
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Statem^t^ i^ caaa 

[Bd. Note:— For other ca«^ see Monopoliooi Oent^^^ 

. :'Deei-vI>lf« -12^- ■'. ■ * 

For otlto deflnitloiiB, see Words and Phrases, First and 
Series, Bestralnt of Trade.] 

GoBTORATiorrs 806-^Iii»ALm or OB6ANisAnoN--Liiniutr w 
BacTOB.-^The fact alone that a corporation after Its inrganiaatioti 
paid for pro[)erty purchased with stock and then elected the seller 
a member of its [67] board of directors does not reider hbn 
responsible for any alleged illegality in Its organization. 

[Ed. Note. — ^For other cases, see Corporations, Gent. Dig. II 1457, 
1458 ; Dec, Dig. 306.] 

Monopolies 20 — Anti -Trust Act — ViOLAinoN.---A eorporation, 
although a combination of other large manufacturing corporations 
and having a very large capital, cannot be said to be inherently a 
monopoly, where during ten years its increase in percentage of 
business is much less than that of its principal competitors. 

[Ed. Note.— For other cases, see Monopolies, Dec. Dig. 20.] 
Monopolies 20— Anti-Trust Act— Violation.— That the United States 
Steel Corporation was formed by combining as constituent mem- 
bers corporations which were themselves large combinations/ Re- 
cently formed, and which had demonstrated their power to unlaw- 
fully monopolize trade in their several lines of business, warrants a 
finding that the organizers of the Steel Corporation Intended to 
unite and perpetuate such monopolies and combined for that pur- 
pose. The corporation itself, however, neither attempted nor pos^ 
sessed the power alone to do the unlawful things intended by its 
formation, but it unlawfully combined with competitors, by means 
of pools and informal understandings, to restrain trade by con- 
trolling prices. 

[Ed. Note.— For other cases, see Monopolies, Dec. Dig. 20.] 
Monopolies 24^Anti-Teust Act — Suit fob Violation — Relief. — ^A 
corporation which is not in and of itself a monopoly nor a com- 
bination in restraint of trade, within the meaning of Anti-Trust 
Act July 2, 1890, II 1, 2 (Comp. St. 1918, II 8820, 8821), should not 
be dissolved because it may in the past have combined with others 
to restrain trade by controlling prioes, where such unlawfiil acts 
have been discontinued. 

{Edi Note.— For other casesi see Monopolies, Cent. IMg. I 17; 
Dec. Dig. 24.] 

Inequity, ^uit by the United States agaiimt 
States Steel Corporation and Decree lo^ 

^Waaliio^c^ P. C., |or 



tjxrixp»’ 0X£XgS U. 8.. 

Opinion of tlift OooKt 

<& FatUkei of M'owark, K. J. ( Jo$gph 
H. ^ipate^ of New York 0i<7, John O. Johnson, of Philadel-' 
Francis Lynde Stetson, of New York Ci<7, David 
A:. Feed, of Httsbnrgh, Pa^ Baynal C. BoMng, of New York 
City, Cord&nio A. Severance, of St. Paul, Minn., and Richard 
V. lAnddbury, of Newark, N. J., of counsel), defendants. 
United States Steel Corporation and others. 

Mwray, Prentice <6 Howland, of New York City {George 
^ehoood Mwray, of New York City, of counsel), for de- 
fendants Bockefeller. 

KMogg <& Emery, of New York City {Frederic R. 
logg and Chester W. Cuthell, both of New York City, and 
J. p. Armstrong, of St. Paul, Miim., of counsel), for defend- 
ants, liOtiis W. Bill and others. 

Before Buffikoton, Hunt, McPhebson and Woounr, 
Circuit Judges. 

Buffinoton, Circuit Judge: 

We may say in advance that all the members of this court 
are in agreement as to the decree that will be entered in 
this case, although we are not in complete accord concerning 
every step by which that result is reached. 

[68] The subject-matter of the litigation is of such mag- 
mtude and complexity, and the record is of such size, that 
the effort to set bounds to this discussion has not been ea^. 
So many questions, large or small, were laid before us in the 
or«d ai^nimeut, and so many are considered in die extended 
of eoonsel, that we can not hope to tiMsn all a 
pii|i hii'iiaeh discussion. But we trust that one or q&ek 
j|^a.;|wo following opimpns wUl pay adequate attend^'^jj^' 
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purpose of pointing out just where we are in complete n^itee- 
menty and where certain divergencies of view exist. 'Wi||haV'e 
though it best, therefore, to adopt the course referred t6, 
lieving ihat the two opinions will cover the whole case tUid 
will also sufficiently indicate the reasons that have led us to 
a common conclusion. 

This case — a proceeding under the Sherman Anti-Trust 
Law— is largely one of business facts. The construction of 
that statute has been settled by the Supreme Court. Stand- 
ard OH Co. V. United States^ 221 U. S. 1, 31 Sup. Ct. 502j 5^ 
L. Ed. 619, 34 L. B. A. (N. S.) 834, Ann. Cas. 1912D^ 734*, 
United States v. American Tobacco Co., 221 U. S. 106, 31 
Sop. Ct. 632, 55 L. Ed. 663. That construction has been ap- 
pHed in this circuit in the Keystone Watch case (D. C.) 218 
Fed. 502, and the Powder Trust ease (C. C.) 188 Fed. 127. 
It follows, therefore, that our duty is largely one of finding 
the facts and to those facts applying settled law. The aict 
in question provides: 

“Section 1. Every contract, combination In the form of trust or 
otberwlse, or conspiracy, in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby declared to b^ Illegal. 
Every person who shall make any Such contract, or engage in any 
such combination or conspiracy, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be punished by fine not mc- 
ceeding five thousand dollars, or by Imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the court.” 
Comp. St. I 8820. 

" Saa 2. Every person who shall monopolize, or attmpt to mo- 
nopolize, or combine or conspire with any person or persons to mo- 
nopolize, any part of the trade or commerce among the several States 
or with foreign nations, shall be deemed guilty of a misdemeahor, 
and, on conviction thoeof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one year, or 
by both said punishments, in the discretion of the court.” . Sec- 
tion 8821. V ! 

“ Sad. 4. l%e several Olrcuit Oourts of the United Stages ire het^ 
by invested wlth*^ jurisdiction to prevent and restrahi 
tUs act ; and it ehall be the duty of the several ^strtet 
.the.United States^ in, their; rc<^pectlve-distrlcta,.unjjar/t^^ . 

the Pf> instigate pr(Meedbigs,in k 

rc|itmlh^sum>iola1^!M proeeiB^togeiBay^^W 
sittlni; itofth' the cue ithd^ayit^ Ihit ihiifih viidntifbh urunv 





Otitotou ot ttiM Omtit 

Jttoett 'CM oHwwIm - j^ Wlwn tiie iMurtiM eoBiptaliMd 

■l&illteTe b«ni duly noticed sneh iMtlttoB, fte oowt riudl inroceed, 
iiiJUoar«i-iuty to tlw hearlnf and .datonatnatkm of tod com; and 
ipndilBt rato petitiflm and btfon final docroa too court may at any 
time make aucb temporary reatoalnlng order or prohibition aa shall 
be deoned Just In toe premlaes." Section 882S. 

" Sack 7. Any person who shall be Injured In hla bualneas or prop- 
erty by any other parson or corporation by reason ot anything tor- 
blddm or declared to be unlawful by this act, may sue therefor In any 
Otrenlt Gourt of toe United [Ml States In the district in urhlcb the 
defondant resides or la found, without respect to toe amount In con* 
'lilitvenQr, and shall recover threefold toe damages by him sustained, 
and the costs of suit, indndlng a reasonable attorney’s foe.” Sec- 
tion 8820. 


When the Constitution of the United States conferred 
on Congress the right ** to regulate commerce with foreij^ 
nations and among tiie several States,” its purpose was not 
to fetter but to further and foster trade. This constitu- 
tional purpose to promote Ihwful trfide by protecting it 
from unlawful restraint is avowed in the title of the act, 
viz, ** An act to 'protect trade and commeroe’dgcdnsf unlaw- 
ful restraints and monopolies,” and, as held by the Supreme 
Court {Standard OU case, supra), ** one of the fundfi- 
mental purposes of the statute is to protect, not to destroy, 
rights of property.” 

[l]Now, unlawful restraints of trade are of three kinds, 
past, present, and future. As to present and fdture re- 
straints, Congress by section 4 empowered ‘‘the Attorney 
General to institute proceedings in equity to prevmit and 
restrain such violations,” and to that md invested die oourts 


“ with juris^ction to prevent and restrain violatibns of this 
a<^” The judsdicdon here conferred is the diaiie^ iw^r 
of j^jiliid^, f I)h hwd to restrain 

wihniB or pm^mit threatened ones. This is shoiea 
a# furoviding e<ran fop temporary imdiminaaiqr refitaahl^l^ 
cfiM is b^ig heard; ‘‘llm fimeMo#«fff^ 
i^juimien is to afl^ relief, not to redfeif 
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Sup. (X, 648^ 44, h. Ed. 801. Applying that general prin- 
ciple, the Suprane Court of the United States, |n the 
Standard Oil case, mpra, citing Swift v. United States., 196 
U. S. 376, on page 377, 25 Sup. Ct. 276, 49 L. Ed. 618, said: 

“It may be conceded . that ordinarily, where It was found that 
acts bad been ^ne in violation of the statute^ adequate measure of 
relief would result from restraining the doing of such acts in the 
future” 

In view of what was held by this court in the Powder 
case, supra, it scarcely need be again said by us that wh^ 
the evil effects of past undue restraint or monopoly continue 
to be effective and harmful whsn the proceeding is be- 
gun— that is, where “the inherent nature of the contem- 
^ated acts” is such as, to bring about their continuance and 
repetition, or where, to use the expressive language of the 
Supreme Court in the Standard Oil case, 221 U. S. 75, 31 
Sup. Ct 602, 65 L. Ed. 619, 34 L. K. A. (N. S.) 884, Ann. 
Cas. 191^, 734, a “ perainial violation ” of the act exists — 
the jurisdiction to restrain present and prevent future vio- 
lations vests under this section, and if, to prevent continu- 
ance of sudi continuing wrongs a dissolution of the unlaw- 
ful combination is necessary to make the relief effective, 
the original combination will be dissolved. That power 
was exercised by this court in the Powder case, supra, and 
by the Supreme Court in the Standard Oil case, supra, and 
the Tobacco^ase, supra In the Keystone Watch case, supra, 
this power to dissolve was not exercised, the court there say- 
ing, at pt^e 619 of 218 Fed.: 

" Bttt we .no Bufflcient evidence that the pablic Interest requires 
08 to break up the existing corporate entity, ITntted States v. Great 
Lakes Taitoing £60] Co. (D. C.), 208 Fed. 746. The record satisfies 
ns that the watch case business is not suffering from the absence 6f 
live and healthy compeflltlon, and, except in the directions already 
mentlonedr— namtiy; the ’retail sales (ff the Howard watch and the 
p(dl<^ of bcureottlng-^we think the court Is not called upon to in- 
twf^’; ,, , 

- .The reason why the power to dissolve whs exercised, in the 
9tandsjn|[Oil case, namdiy, that it was a violation .continuing 
up to^lhe Jlihg df the petition,, is pointed out by^the Supreme 
Court in these words: ' 
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" Bqt in a caae like fblSt where the condiiMn' whit^ has hem 
brougl|$ about In violation of the statute In, and of‘U»'elf, Is not only a 
conUmtei attempt to monopolize, but also a monopolization, tiie duty 
to enforce the statute requires the application of broader and more 
controlling remedies,” and is Justified because ” the acts and dealings 
established by the proof operated to destroy the ‘ potentiality of com- 
petition,’ * * * but also to be an attempt to monopolize afid a 
monopolization bringing about a peremua violation of the second sec- 
tion.” 

To this we may add that, while the power to dissolve Was 
for the same reason exercised by us in the Powder case, yet 
it will be observed there was in that case a refusal to enjoin 
as to certain def^dants, the court saying: 

“As the only relief we can grant In this proceeding Is injunctim, 
the petition most be dismissed as to any defendant who was not 
latlng the law, or threatening to violate it, when the suit was com- 
menced.” 

Indeed, in each of the cases, the injunction was granted, not 
to enjoin past violations or because there had be^ violations 
in the past, but because such violations were continuing 
when the bill was filed. It will therefore appear that by this 
act a comprehensive plan of relief was mapped out “ to pro- 
tect trade and commerce against unlawful restraint end 
monopolies”: First, a criminal prosecution by the Govern- 
ment under sections 1 and 2 for all violations, past and pres- 
ent; second, an injunction in equity, on complaint of the At- 
torney General, under section 4, against all present or threat- 
ened violations of the act; and, third, a civil suit under sec- 
tion 7 by any one injured against any violator of this act. 

In pursuance of the power vested in him by section 4 abovd 
quoted, George W. Wickersham, then Attorney General, of 
the United States, on October 26, 1911, filed this'petitiom 
Without entering into detail, we may say it prays that the 
Federal Steel Company, organized in 1898 ; the Carne^e 
Steel Company, organized in 1900; the Carnegie Company 
of New Jersey, organized in 1900, which held the stodk of 
tiie Carnegie Steel Company of Pennsylvania ; the American 
St^ Wire Company, organized in 18^ ; ^ J^atibhal 
iHibe Company, organized in 1899f this' National Sted Com- 
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pany, oiipuiued in 1899; the American Tin Plate Company, 
orguiiaed in 1898; the American Steel Hoop Company, or- 
ganised in 1899; the American Sheet Steel Company, organ- 
ized in 1900; and the United States Steel Corporation, which 
acquired the stocks of said companies, be held unlawful 
monopolies, and that the United States Steel Corporation, 
and each and all the said units composing it, be decreed to 
be ill^l and be dissolved, and that their officers and stock- 
holders be perpetually enjoined. 

. Seeing, then, that the remedy here sought is that of both 
dissolution [61] and injunction, we turn to the statute to 
ascertain on what state of facts dissolution idiould be decreed 
or injunction awarded. 

^he words of the statute are few and dear. Manifestly 
the trade which it seeks to protect is the natural and normal 
buying and selling of property, and the protection it gives is 
by preserving to all engaged in such trade this trade right 
of natural and normal buying and selling, free from unlaw- 
ful restraints and monopolies. For, it will be observed, the 
statute is not directed against all restraints and monopolies, 
but “against unlawful restraints and monopolies.” This 
naturally raises the practical question : What are the lawful 
restraints and monopolies which the statute impliedly does 
not forbid, and what are the unlawful restraints and monopo- 
lies which it not only expressly forbids, but enjoins and in- 
deed makes criminan In the late case of Nath, v. United 
Statet (m U. S. 873, 83 Sup. a. 781, 57 L. Ed. 1232), the 
Supreme Court, referring to its former decisions, clearly de- 
fines what the statute forbids and does not forbid as follows : 

" Those cases may be taken to have established that only such con- 
tracts and combinations are within the act as, by reason of Intent or 
the Inherent nature of the contemplated acts, prejudice the public 
interests by unduly restricting competition or unduly obstructing the 
course of trade.” 

The present case involves the legality, not of a contract, 
but of a combination; that is, the legality of the United 
States St^ Corporation, which the petition asks to l^ve 
dissolv^ ’^Therefore, applying the foregoing definition, of 
the Supreme Court to the case in hand, the basic question 
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for us to decide is one of fact, namely, whether the union 
of the several defendant companies in the United States 
Steel Corporation “ prejudices the public interests by unduly 
restricting competition or ipiduly obstructing the course of 
trade.” The public interests thus prejudiced consist of — 
First, competitors in trade; second, the purchasing public; 
and, third, the general public. For example, if this Steel 
Company was in any way guilty of unfair business competi- 
tion, if it was guilty of such conduct as to unfairly force a 
competitor out of the steel business, or if it unfairly pre- 
vented those who wanted to go into the steel business from 
doing so, then the Steel Company was, in the judgment of 
the Supreme Court, prejudicing the public interests by un- 
fairly driving individuals out of business or preventing thelll 
from entering it, and it was also injuring the public by un- 
duly restraining trade. So, also, if this Steel Company was 
restricting output in order to exact unfair prices; if it was 
buying up competing plants and dismantling them to need- 
lessly restrict output; if it was by reason of its controlling 
power furnishing the public with inferior goods; if it was 
using its power to needlessly and unfairly reduce wages; if 
it was seeking to deceive purchasers by a false appearance 
of competition, when in fact it owned or controlled such 
seeming competition — then it was prejudicing, not only that 
portion of the public which desired to buy steel, but the 
public interests generally by unduly obstructing the course 
of trade and thereby preventing the steel business from mov- 
ing in its natural and normal channel. 

A study of the various anti-trust cases shows that such 
unfair, prejudicial acts as we have thus instanced have been 
found where the Sher[G2]man Law has been held to havei» 
been violated. Thus, in the Standard OU case, supra, 221 
U. S. at page 76, 31 Sup. Ct. at page 521 (55 L. Ed. 619, 34 
L. R. A. [N. S.] 834, Ann. Cas. 1912D, 784), the Supreme 
Court, referring to the conduct of that company toward its 
competitors, says: 

We think no disinterested mind can survey the period In question 
Without being Irresistibly driven to the conclndlon that the very genius 
ter commercial developiaent and organization which it would seem 
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was manlftsted from the beginning soon begot m intent and purpoee 
io exclude othere, which was frequently manifested by acts and deal- 
ings wholly inconsistent with the theory that they were made with the 
sini^e conception of advancing the development of business power by 
usual methods, but which, on the contrary, necessarily involved the 
intent to drive others from the field and to exclude them from ihdr 
tight to trade, and thus accomplish the mastery which was the end 
in view, * • * The exercise of the power which resulted from 
that organization fortifies the foregoing conclusions, since the develop- 
ment which came, the acquisition here and there which ensued of 
every efficient means by which competition could have been asserted, 
the slow, but resistless, methods which followed, by which means of 
transportation toere absorbed and brought under control, the system of 
marketing which was adopted by which the country was divided into 
districts and the trade in each district in oil was turned over to a 
(^ignated corporation within the combination, and all others were 
ekoluded, all lead the mind to a conviction of a purpose and intent 
which we think is so certain as practically to cause the subject not to 
be within the domain of reasonable contention.’* 

Like unfair conduct toward competitors marked the To- 
bacco CQJse^ 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663. 
It was there said : 

**The history of the combination is so replete with the doing of 
acts which it was the obvious purpose of the statute to forbid, so 
demonstrative of the existence from the beginning of a purpose to 
acquire dominion and control of the tobacco trade, not by the mere 
exertion of the ordinary right to contract and to trade, but by methods 
devised in order to monopolize the trade by driving competitors out of 
business, which were ruthlessly carried out upon the assumption that 
to work upon the fears or play upon the cupidity of competitors would 
make success possible. We say these conclusions are inevitable, not 
because of the vast amount of property aggregated by the combina- 
tion, not because alone of the many corporations which the proofs 
show were united by resort to one device or another. Again, not alone 
because of the dominion and control over the tobacco trade which 
actually exists, but because we think the conclusion of a wrongful 
purpose and illegal combination is overwhelmingly established by the 
following considerations: (a) By the fact that the very first organiza-; 
tion or combination was Impelled by a previously existing fierce trade 
war, evidently inspired by one or more of the minds which brought 
about and became parties to that combination, (b) Because, imme- 
diately after that combination and the increase of capital which fol- 
lowed, the opts which ensued Justus the inference that the intention 
existed to use the power of the combination as a vantage ground to 
fnrthec monopolize the trade in tobacco by means of trade conflicts 
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<lealpne<l to injure others, either bp drMng competitors out of the 
business or compelling them to become parties to a combination^' 

It will also be seen the evidence of intended monopoly and 
throttling of competition, was found in the buying- up of 
plants not commercially needed and then dismantling them. 
Thus, in the Tobacco case, supra, 221 U. S. at pages 182, 183, 
31 Sup. Ct. at page 649 (55 L. Ed. 663), it was said: 

** We think the conclusion of wrongful purpose and illegal combina- 
tion is overwhelmingly established by the following considerations: 
* * * By [68] persistent expenditure of millions upon millions of 
dollars in buying out plants, not for the purpose of utilizing them, 
but in order to close them up and render them useless for the pur- 
poses of trade." 

Taking steps to keep others from entering the business is 
also recited as a violation of the act : 

"The conclusion of wrongful purpose and illegal combination is 
overwhelmingly established by the following considerations : • ♦ ♦ 
By the gradual absorption of control over all the elements essential 
to the successful manufacture of tobacco products, and placing such 
control in the hands of seemingly independent corporations serving 
as perpetual barriers to the entry of others into the tobacco trade," 

So, also, in the Keystone y^atch case, sv/pra, pages 510 to 
512 of 218 Fed., unfair conduct toward competitors consti- 
tuted the violation of the statute. Speaking for this court, 
Judge McPherson there said: 

" Beginning in 1904, or thereabouts, it made several attempts — ^per- 
haps not very numerous, but numerous enough — ^that showed a defi- 
nite purpose to restrain trade by attempting to fix and maintain 
prices, and by using a species of boycott or blacklisting in order to 
lessen the trade of its rivals. We shall not stop to detail the attempts 
of this character that were made during the period from 1904 to 1910, 
because the policy and system to which we refer were manifested 
with unmistakable distinctness in the latter year, and were carried^ 
on with vigor and persistence. • * * Now, what the defendant 
company did was either to close these already existing and already 
utilized outlets, or to narrow them materially, so far as the [watch] 
cases of its competitors were concerned ; and we think the proposition 
need not be discussed that this was pro tanto a direct and unlawful 
restraint of trade." 

So, also, amongst other factors which tended to show a 
violation of the statute, reference was made in the Tobacco 
dose, 221 U. S. at page 174, 31 Sup. Ct. at page 646 (^5 L. 
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Ed. 668), to the maintenance of a false appearance of corn- 
petition: 

“ The record Indlsputabljr dtsclosee that after this merger the same 
methods which were used from the beginning continued to be em> 
ployed. Thus, it is beyond dispute * • * tlmt the new company 
has besides acquired control of eight additional concerns, the business 
of such concerns being now carried on by four separate corporations, 
all absolutely controlled by the American Tobacco Company, although 
the connection as to two of these companies with that corporation 
was long and persistently denied.” 

In the Powder case, oppression of competitors existed and 
Was thus referred to at page 140 of 188 Fed.; Judge Lan- 
ning, speaking for this court : 

“The association of manufacturers of powder and other explo- 
sives had probably never been stronger than It was In February, 
1902, when the change In the management of the Dupont works took 
place. It had for years arbitrarily fixed prices In the different parts 
of the United States, waging a disastrous warfare against com- 
petitors until they were coerced Into terms satisfactory to the asso- 
ciation or brought into the association. * * * Measures were 
often devised to limit the output of the members of the association 
and to crush competition by manufacturers not members of the 
association.” 

[2] The tests of the violation of this statute having then, 
as we have seen, been adjudged by the Supreme Court 
{Nash V. United States, supra), namely, whether the acts 
in question “prejudice the public interests by unduly re- 
stricting coinpetition or unduly obstructing the course of 
trade,” it would appear the questions of fact for us to de- ' 
termine from the evidence are these : 

[64] First. Was the Steel Corporation, when this bill was 
filed in 1911, prejudicing the public interests by unduly re- 
i^stricting competition, or unduly obstructing the course of 
the steel and iron trade, betM'een the States, or with foreign 
nations? If this question be answered “Yes,” the law was 
then being violated, and an injunction should issue to re- 
strain present and future violations. 

Second. Did the Steel Corporation, when it was formed 
in 1901, either by the intent of those forming it, or by the 
inherent nature of that company’s contemplated acts, preju- 
dice &e , public interests by unduly restricting competition 
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or unduly obstructing the course of the steel and iron trade, 
interstate or foreign? If this question be answered ** Yes,” 
then the law was violated, and the Steel Corporation must 
be adjudged originally illegal. If illegal, it must be dis- 
solved, because only thus can its inherent nature be pre- 
vented from continuing to work further violations of the 
statute. On the other hand, if these questions are negatived, 
then the Steel Corporation should not be dissolved, but per- 
mitted to pursue that usual course of trade which it^was 
the purpose, as we have seen, of this statute to protect It 
wiU thus be seen that, as stated at the outset, this case is 
practically one of business facts. 

Turning, then, to the first question, let us address our- 
selves, first, to the iron and steel trade here in the United 
States, and inquire whether the evidence satisfies us that the 
Steel Corporation, when this bill was filed in 1911, was then 
prejudicing the public interests by unduly restricting or 
unduly obstructing the steel and iron business of the United 
States. In considering that question, a number of fields of 
inquiry naturally suggest themselves. Had this com- 
pany in 1911 a monopoly of the steel and iron trade of the 
country? What had been and was then its business conduct 
towards its competitors? Was it fair or unfair? Had it 
forced or was it forcing others out of the steel trade by un- 
fair conduct? Hud it prevented others from entering it? 
Was it then exacting or had it exacted from the public undue 
prices for its products? Had it lowered the character of 
its product? Had it cut down or was it cutting down, its 
output so as to restrict proper supply? Had it taken ad- 
vantage of its power to unduly reduce wages? All these, as 
we have seen from the Standard Oil, the Tobacco, the Pow-« 
der, and Keystone Watch cases, were inquiries by whkdi the 
question could be determined whether the Steel Corporation 
was acting, as the Supreme Court said in the Standard OU 
case, 221 U. S. at page 58, 81 Sup. Ct. at page 515 (55 L. Ed. 
619, 84 Li. E. a. [N. S.] 884, Ann. Cas. 191^D, 784) with 
‘‘the legitimate purpose of reasonably forwarding personal 
interest and developing trade,” or, on ^e other hand, “ witii 
the intent to do wrong to the general public and to li^t Ihe 
right individualn’^ 
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Now M trajdfi'isu contest for it betwwm different persons, 
andithe gain of that trade by one means the loss of it to an> 

. othmr,> it foUowe>that -the person who best knows whether 
the man who gained it, gained it fairly, is the man who lost 
it. > If there is monopoly, if unfair business methods exist, 
if the course of trade and fair trading is throttled, we can 
find proof of it from business competitors. Trade competi- 
tors are the first to fed the pinch of unequal, unfair, and 
undue restraint of the [66} natural and normal course of 
trade. Being the first to suffer, they are the keenest to con- 
demn. Turning, then, to this Steel Corporation’s competi- 
tors, let us decide from the proofs whether the Steel Cor- 
poration had, when this bill was filed, a monopoly of the 
iron and steel business of the United States. 

We turn, first, to finished rolled products, because they are 
the basic supply to the vast number of varied industries 
throughout the country dependent thereon. If all these 
minor industries are dependent on a monopolized source of 
an indispensable base, we can say, without going further, 
that not only such industries but the general public are 
prejudiced, for, as said and held by the Supreme Court in 
tlie Tobacco case, wrongful purpose and illegal combination 
are established “ by the gradual absorption of control over 
all the elements essential to the successful manufacture of 
tobacco (steel) products.” Indeed, the importance of such 
basic supply in the dependent steel trade is shown by the 
fact that in the congressional investigation of the Steel Cor- 
poration, made by Congress by resolution of January 28, 
1905, heroafter referred to, the second inquiry there ordered 
was: . 

.. •• To wliat extent said corporation and its associates cmtrol the out- 

put and prices of the finished products made by Ind^ndent com- 
panies, dependent upon it for their raw materials? 

'What, then, are the facts in reference to finished rolled 
products t In that regard the evidence (see summary in 
l^tement of Case, page 412) is that in 1911 the finished 
roiled . produi^H-which excludes pig iron, steel eastings, and 
il^ts— of the United States (using in this opinion, when 
pointing ' figui«8i round numbws, mid the term Steel' 
Company,” or Steel Corporation,” meaning the United 
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States Steel Corporation) was 19,000,000 tons. Of this ton- 
nage the competitors of the Steel Corporation produced 
54 per cent, or 10,300,000 tons, while the Steel Corporation 
made 8,700,000 tons; but not only did its competitors pro- 
duce in 1911 the major part of the country’s finished rolled 
product, as above, but judging from the past, the present 
proportionate lead of the competitors bids fair to increase. 
In 1901, when the Steel Company was formed, the total fin- 
ished roll product of the United States was 18,000,000 tons. 
This was substantially divided between 49.9 per cent, made 
by its competitors, and 50.1 per cent by the Steel Company, 
l^ile both together have since increased the Nation’s prod- 
uct from 18,000,000 to 19,000,000 tons, yet of this 6,000,000* 
increase its competitors produced 8,400,000 tons to the Steel' 
Company’s 2,600,000 tons. 

Taking steel ingots, another basic supply on which great 
numbers of finishing industries are ultimately dependent, we 
find (Statement of Case, page 406) that while in 1901 of 
the 13,000,000 tons of the total American ingot production, 
the competitors of the Steel Company only made 4,500,000 
tons, as against the Steel Company’s 8,500,000, yet by 1911, 
in the country’s vast increase from 13,000,000 to 24,000,000 
tons, the competitors had increased their production by 
6,500,000 tons, while the Steel Company had only increased 
4,500,000. In other words, while the Steel Company pro- 
duced in 1901, 66 per cent of the country’s ingot production, 
it was producing but 54 per cent in 1911. 

In pig iron, the basic supply of foundries, finishing mills, 
and other 166 J dependent industries, the relations were 
slightly' the other way. In 1911, out of a total cast of 22,- 
000,000 tons of pig iron (S. C. page 405), only 12,000,000, 
or 54.8 per cent were made by competitors of the Steel Com- 
pany, as again^ 9,000,000, or 56.8 per cent, made by such 
competitors in 1901, out of a total of 16,000,000 — a decrease 
of 2 per cent. 

These facts and figures bearing on basic supplies of the 
country’s dei>endent iron and steel industries satisfy us that 
them is no monopolistic control any whe'fy of such basic fac> 
tmn as ingots pig iroDj and finidied rolled products, and tlM 
9682S*— 17— VOX.6 2 
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testimony hereafter referred to satisfies us that ai^ substan* 
tial producer of such basic articles can, by selling such prod- 
ucts at such lower price as he sees fit, compel all producers of 
such supplies, induding the Steel Corporation, to also lower 
their prices. So, also, monopolistic control of finished steel 
articles in wide use would be a matter of grave public pre- 
judice. Taking, for example, wire production, in which, 
through fencing, nails, and the great range of articles made 
from wire products, so many people are interested. When 
the Steel Corporation was formed in 1901, of the 9,000,000 
kegs of wire nails then made in the United States, the com- 
petitors of the Sted Corporation made 3,000,000 kegs, and 
the Steel Corporation 6,00,000. By 1911, the country’s pro- 
duction had grown to 13,000,000, but of the 3,500,000 of 
increase the Steel Corporation made 1,000,000 as against its 
competitors making 2,500,000. The net result was that, when 
this bill was filed, the Steel Corporation’s competitoiu had 
6,500,000 and the Steel Corporation 7,000,000 of the coun- 
try’s total production of 13,500,000 kegs. So of wire netting, 
fencing, and other wire products in general use. The gen- 
eral average of the Nation’s total production made by com- 
petitors when this bill was filed was 78 per cent. It will be 
seen that in this particular respect, due, no doubt, as we 
shall see, to the growth of its foreign trade in wire products, 
the Steel Corporation had slightly increased its proportion 
from 20 pw cent of the total product in 1901 to 22 per cent in 
1911. But at the same time it will be noted that, as the very 
large part of the Steel Corporation’s increase in wire prod- 
ucts was made in foreign trade — ^the proofs (volume 10, p. 
3902) show that only 42 per cent of the Steel Corporation’s 
wire product of 1911 was sold in the United States— it was in 
1911 making relatively much less of the wire products con- 
sumed in the United States than it was in 1901. 

In the important item of structural steel, used in bridges, 
steel-framed building^ steel car frames, etc., the Steel Cor- 
poration’s competitors produced about 67 per cent and the 
Steel Corporation 88 per cent. And for the same reason as 
shown above, in the growth of the foreign trade, it will be 
seen by an analysis of defendant’s exhibit (vcdnme 8) pa|^ 
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817, and volume 2, page 204) that in structural shapes, as 
in wire products, the Steel Company was in 1911 making 
relatively less structural articles of this country’s consump- 
tion than it was in 1901, 

So, also, in steel rails. In 1901 the competitors of the 
Steel Company made 1,100,000 tons of -steel rails, and the 
Steel Company 1,700,000. In 1911 its competitors made 
1,200,000 tons, an increase of 100,000 tons, while the Steel 
Company made 1,600,000 tons, a decrease of 100,000 tons. 

[67] Summarizing our study of the proofs of this gen- 
eral subject, of the relative part of the Steel Company and 
its competitors in the total iron and steel production of the 
coimtry, and their relative part in the home market, we 
find that, taking the ten years from 1901, when the Steel 
Company was formed, until 1911, when the Attorney Gen- 
eral filed this bill to dissolve it, its competitors, starting in 
1901, with making 49.9 per cent of the Nation’s production 
of finished rolled product, including structural materials, 
rails, sheets, rods, and bars, had by 1911 so increased their 
i-elative proportion that they were then producing 64.3 per 
cent of the Nation’s iron and steel output. And confining 
ourselves for the present to the production of 1911, used in 
the trade of the United States, which alone we are now con- 
sidering, we find that of the total amount of such iron and 
steel products in the whole , market in that year nearly 60 
per cent was produced by the competitors of the Steel Com- 
pany. l^ese conclusions, based as they are on proven, prac- 
tical business facts and figures, show a strong trend away 
from any monopolistic absorption or trade-restraining con- 
trol of iron and steel manufacture or markets of the United 
States by the Steel Corporation. On the contrary, these 
figures show a ^rong trend in that manufacture and market 
toward an even greater absorption thereof by the virile and 
growing competitors of the Steel Company. And this leads 
us, in an adequate discussion of the case, to at this point 
take up the character of the competition in the steel and 
iron business in this country; for we may rest assured of 
the practical fact that where in any businees there exists a 
healthy, normal, unrestrained, and virile competition, which 
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all are free to enter, the individual has full freedom of bum- 
nees opportunity and the public is in no danger of prejudice 
from monopoly or trade restraint. 

When the steel business of the United States is referred 
to, one thinks of it as practically being in the hands of the 
United States Steet Corporation. Circumstances have made 
this natural. The manufacture of iron and steel in their 
basic form is confined to local districts. Outside of these 
localities and outside of those engaged in the steel business, 
there was, prior to 1901, but little general knowledge or 
appreciation of its magnitude and its basic relation to the 
general business of the country. When, therefore, this great 
steel company was quickly formed in that year and' became 
at once the largest corporate capitalization known, it nat- 
urally and at once became associated in the general mind 
with absolute monopolistic control. But the fact that the 
Steel Corporation, after due selection by it of such lines of 
finishing mills as were deemed necessary to carry out its 
plans, left outside of it a most strenuous body of strong com- 
petitors was not then generally recognized. The names, 
location, and resources of those competitors were not then, 
and, indeed, are not now, known to those outside the steel 
and iron business. Nor was the significance of the anti- 
monopoly competitive powers and policies of such com- 
petitors appreciated. Indeed, the business fact above found, 
namely, that in 1911, when this bill was filed, the com- 
petitors of the Steel Company were making and marketing 
nearly 60 per cent of the steel and iron produced in the 
United States, would surprise many. Since, therefore, 
[68] the gist of monopoly is the suppression of competition, 
we deem it pertinent to ascertain from the proofs the char- 
acter and steady increase of competition in the iron and 
steel business since the Steel Corporation #as formed. In 
doing this, we here note of its great competitors such only as 
have, in the ten years of competition between them and the 
Steel Corporation, made a higher proportionate gain of 
business than the Steel Corporation itself. 

Taking the Steel Corporation as the .^sis of, comparison, 
wo may say that while the proofs show a y^. material in- 
crease of 40-odd per cent in the Steel Corporation’s buaness 
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from 1901 to 1911, yet tiiis very substantial increased per- 
centage of the Steel Corporation’s own business was less 
than that made by each of eight of its great competitors, as 
follows: 


Company. 

Location. 

Increase of 

production 

from— 

Percent- 
age of 
increase. 

Bethldiem Steel Co 

Island Steel Co 

La Belle 

South Bethlehem. Fa 

Indiana Harbor, Ind 

Wheellug. W. Va 

1901 to 1913 
1901 to 1013 
1001 to 1913 
1901 to 1912 
1901 to 1913 
1901 to 1912 
1901 to 1912 
1901 to 1911 

3,779.7 

1,495.9 

403.4 

206.7 

155.5 

152.8 
90.8 
63.2 

Jones & Latighlin 

Pittsburgn, Pa 

Cambria Steel 

Johnstown. Pa 

Colorado Co 

Pueblo. Colo 

Rei^blio Iron & Steel Co 

Lackawanna Steel Co 

Youngstown, Ohio 

Buftalo, N. Y 


Taking up these companies one by one, it will be seen that 
in location, facilities, capital, and basic supplies they show 
such strong past, present, and prospective competition as 
affords just ground for concluding that the steel and iron 
business of this country is not being, and indeed cannot be, 
monopolized by the Steel Corporation. For the real test of 
monopoly is not the size of that which is acquired, but the 
trade power of that which is not acquired. 

Turning, first, to the Atlantic seaboard, we find there is 
a competitive group composed of the Bethlehem Steel Com- 
pany, the Pennsylvania Steel Company and its subsidiary, 
the Maryland Steel Company. The two latter companies are 
additional to the above list, and are here referred to only to 
note their tidewater location as an advantage which the 
Steel Corporation with its inwardly located works does not 
possess. The works of the Pennsylvania Steel Company are 
near Harrisburg, Pa., and those of the Maryland Steel Com- 
pany at Sparrows Point near Baltimore. These two com- 
panies have a ^combined capital and surplus of some $66,- 
000,000 and with large extensions (volume 20, p. 7978) in 
view. Their ore supplies are drawn from the great Cornwall 
ore beds of eastern Pennsylvania, and from Cuba, where 
they have inexhaustible supplies of Bessemer ore, which can 
be worked by steam shovels and are close to tidewater. Three 
matters have impressed us in reference' to this seaboard com- 
petition: First, that the eastern seaboard iron and steel com- 
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petition of the Steel Corporation has an ore supply wholly 
independent of Lake Superior; second, that their location 
near the seaboard gives in many cases substantial freight 
advantage over the Steel Corporation; and, thirdly, that 
the greatest advance in ore and steel production in the past 
ten years has been made by a seaboard competitor of the 
Steel Corporation, the Bethlehem [69] Steel Company. 
And as bearing on the question of the alleged object of those 
who originally formed the Steel Corporation to monopolize 
and unduly restrain competition and obstruct trade, it is to 
be noted that the striking growth and development of the 
Bethlehem Company was undertaken by one who helped 
form the Steel Corporation, who served as its first president, 
and who, if the object for which the Steel Corporation was 
formed was to monopolize the iron and steel business or to 
restrain trade, was warned of that intent. That such a man 
should attempt to build up a competitive business and suc- 
ceed in expanding it as has been done shows that he at least 
was convinced that the field of fair, free, and full competi- 
tion was open to him and others who desired to enter the 
steel business, and that the Steel Corporation had neither 
the business purpose nor the business power to monopolize 
the steel business or to throttle the growth of competition. 

As we shall see later, the market reach of basic iron and 
steel plants is measurably restricted to its own district by 
freight limitations. Stevenson, volume 3, p. 1084; Gary, 
volume 12, p. 4834; King, volume 6, p. 2076; Thompson, vol- 
ume 22, p. 9141. The supplies from which steel is made and 
the basic articles into which it is turned are of such bulk 
and weight as to thus localize or restrict their markets. 
Freight forbids such heavy product being hauled to far- 
removed markets. The existence and maintenance of strong 
competitive steel production on the seaboard is therefore a 
matter of grave import to the great section of the United 
States immediately tributaiy to the Atlantic coast. Into 
this seaboard region the Steel Corporation enters under 
freight burden, its bulk mills being substantially in the Chi- 
cago and Pittsburgh districta The proofe show that its sea- 
board competitors named have, as noted, abundant ore sup- 
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plies, cheap wator freights, and a great accessible surround- 
ing market. Without entering into detail, we refer to some 
suggestive facts in the proofs. For example, the proofs (vol- 
ume 10, p. 4028) show that the Maryland Steel Company, 
through its coast-line water freight of $2.50 per ton, so covers 
the territory supplied by Mobile, Galveston, and other Gulf 
of Mexico distributing points as to exclude from that terri- 
tory even the product of the Tennessee Coal & Iron Com- 
pany, now owned by the Steel Corporation, which pays a 
railroad freight of $3.40 per ton. The proofs (volume 18, 
p. 7248) further show that, with the enlargement of the Erie 
Canal i^stem. Lake Superior ora will be canal freighted from 
Buffalo to New York Harbor at 28 cents a ton less than the 
same ore is rail freighted from Lake Erie ports to the Pitts- 
burgh district. With the enlargement of that canal, the 
proofs are (volume 18, p. 7283) that blast furnaces are now 
planned for location on seaboard waters in New York Har- 
bor limits. And it should be here noted that the proof is 
(volume 11, p. 4182) that the whole steel industry of the 
Gnited States could be duplicated on the Atlantic seaboard 
and inland (volume 11, p. 4178) as far as Pittsburgh, and 
could be run on ores brought from Chili and Brazil alone. 
Lake Superior ores of the same metallic unit grade as the 
Brazilian would, in the view of the Michigan Tax Commis- 
sion (Government Exhibits, volume 10, p. 2435), cost $7 a 
ton delivered at the Atlantic seaboard, as against ore of $3 
from Brazil, which the report [70] states has “ a tremendous 
field of high-grade Bessemer iron ores running 65 to 68 per 
cent metallic iron.” As to the Cuban ore, tiie proof (volume 
17, p. 6862) is: 

"The total cost will not In any case exceed $2.25 per ton, and In 
wdinary shipping seasons will probably not exceed $2.10 per ton. This 
means that the ore reaches Philadelphia at a net cost of 4 cents per 
unit of iron. It is the cheapest ore supply In the world delivered at 
eastern Atlantic ports or in German or English ports. * * * In 
normal years, Lake Superior ores at the extreme eastern point at 
which they could possibly be shipped to meet eastern or foreign ores 
would have to get a price of 0 cents a unit In order to compete.” 

These facts and figures show that "there is no basis on 
which to attempt ore monopoly. The proofs further show 
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that, to adequately enter this seaboard territory and meet 
the competition of those located on the seaboard, the Steel 
Corporation was forced to establish large local distributing 
warehouses on the seaboard. For example (volume 10, p. 
4060), the Corporation has establislied, amongst several 
others, warehouses on the Atlantic Coast near New York 
carrying $2,000,000, and one at San Francisco carrying 
$4,000,000 of diversified steel products. 

Proof of the strength and growth of this seaboard compe- 
tition is found in the record of the Bethlehem Steel Com- 
pany. That company in 1901, its first year of competition 
with the Steel Corporation, made 16,000 tons of finished steel 
product, which was largely confined to rails. By 1918, it 
had increased its product to 700,000 tons. During that time 
it had also (Fling, vol. 6, p. 2120) entered into competition 
in structural steel, armor plate, and varied steel products. 
Indeed, its chief products, structural steel (volume 11, p. 
4149), and open-hearth rails (volume 11, p. 4150), of which 
it is making 200,000 tons, have been developed since 1908. 
From 4,000 employees it has grown to 15,000; it has in view 
(volume 11, p. 4336), further integration to the extent of 
making all the finished products made by the Steel Corpora- 
tion. Its ore supply of a million and a half tons a year 
comes from Sweden, from the Adirondack regions in New 
York, from Chili, and from Cuba, where it has practically 
inexhaustible reserves. The proofs as to these Chilean ore 
fields show that this corporation and other tidewater steel 
plants are wholly independent of Lake Superior reserves. 
The Chilean beds outcrop; they are stripped instead of 
mined; they are within a short distance of the coast to which 
they are gravity dropped. They are magnetic, hematite, 
and dry — a great saving in transportation, as will be appre- 
ciated by those familiar with the wetness of Lake Superior 
ores which necessitate the carrying of thousands of tons of 
water. The proofs show the substantial character of this 
competitor with a surplus and capital of $55,000,000 and 
further integration in view. 

Referring, at this point to the existence of a fair and open 
competitive field, as sensed by practical men in the iron and 
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steel industry, we gain lig^t from the proofs in reference to 
the Youngstown Sheet A Tube Company of Youngstown, 
Ohio. That company does not appear in the foregoing list 
because it came into existence after the Steel Corporation 
was formed. It is an inland company. Its ore supply is from 
Lake Superior. It started the year after the Stml [71] Cor- 
poration was formed. It purchased its reserve ore supply in 
1908. It began with an investment of $600,000, which in the 
succeeding years has been increased to over $29,000,000. By 
1913, it had an annual capacity of 1,000,000 tons of ingots 
and sold that year over 800,000 tons. This company is cited 
as evidencing three things: First, that the men in the steel 
and iron trade immediately after the Steel Corporation was 
formed felt they had an opportunity to enter and prosper in 
the steel and iron business, both in the home and (Manning, 
volume 19, p. 7968) foreign markets; second, they felt secure 
about their basic ore supply; and, third, they were free to 
and did build up a great business in making steel ingots, one 
of the primary products or bases. 

Coming next to the Pittsburgh district, we find a strong 
competitor of the Steel Corporation in the Jones & Laughlin 
Company, which, at the time of the Steel Company’s forma- 
tion, the proofs show (Government Exhibit, volume 4, p. 
1518) was then so integrated as to make a greater variety 
of product than any other steel or iron company in the 
country.” In 1901, its finished product alone was nearly 
one-half million tons. By 1912, it had increased that pro- 
duction to one and a half million tons. During that time it 
had integrated still further by building large additional 
works and had (King, volume 6, p. 2120) entered into com- 
petition with the Steel Company and others in the manu- 
facture of tin plate and wire rods. Like all these other com- 
petitors mentioned, the Jones A Laughlin Company is thor- 
oughly ** integrated ” ; that is, it has its own basic supplies 
uxd carries on its work in continuous process from ore to 
diversified finished steel products. It has large reserve hold- 
ings of ore in the Lake Superior region and an ore fleet on 
the Great Lakes with a carrying capacity of 40,000 tons. It 
hu over $50,000,000 capital and a large surplus. 
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Going east, we find at Johnstown, Pa.^ the Cambria Steel 
Company, a strong company also thoroughly integrated, and 
with an investment of nearly $70,000,000. From 400,000 
tons finished product in 1901, the Cambria increased to 
nearly 1,200,000 tons in 1913, and it has (volume 6, p. 2199) 
further improvements in view looking to a large increase in 
its output. It has a SO-year’s supply of Lake Superior ore 
and a Lake fleet of a capacity of 50,000 tons. At this point, 
the president of this company might be quoted. He was 
called as a witness both by the Government and the Steel 
Company. His testimony is enlightening, as showing that 
his and other companies in the steel business feel the Steel 
Corporation has no power, even if so disposed, to monopo- 
lize, restrict, or stop their bu^ess. We quote (volume 28, 
p. 12034) from his testimony: 

** Q. Have or not the leading competitors of the Steel Corporation, 
since 1901, increased their capacity or further Integrated or added to 
their holdings of ore or coke? — A. Oh, yes, sir; there have been a 
great many new properties secured by the other companies, and a 
large number of developments in both the coking regions and the 
ore regions. 

** Q. And what would you say as to their progress, if they have 
made any, in the matter of integration and diversification of prod- 
ucts? — [72] A. I think all of the companies have expanded and im- 
proved their plants and strengthened their holdings of raw material. 

“Q. In your testimony for the Government, referring to Jones & 
Laughlin, the Lackawanna, Cambria, the Republic, and perhaps 
others, you stated as follows : * I do not think that there is any one 
of those companies that could not compete with the United States 
Steel Corporation, and compete successfully.’ You were not then 
asked to give your reasons for that opinion ; be good enough to give 
them now. — ^A. It is a very simple proposition to build a furnace and 
steel plant or finishing mills fully the equal of the Steel Corporation’s 
and labor can be employed at exactly the same price, and there is 
absolutely no difficulty in producing the various products at practi- 
cally the same cost. 

“Q. Has the Steel Corporation any such advantage owing either 
to its size, the extent of its Integration, or any other circumstance as 
would enable it to put its comi)etitors out of business did it choose 
to do so?— A. No, sir. It would be impossible for it to do so without 
committing suiclda 

**Q. Why 7— A. Well, their product is practically sold in this coun- 
try. Of course, thqy do a small export business, but they sell to the 
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same j^ple that we do, and we atil to the same people that they do, 
and if they would make prices so low that we could make no profit 
on It there would be nothing left for the Steel Corporation; and if 
they would undertake to put us out of business by selling below our 
cost, they would be selling below their cost, so that I cannot see how 
it would be possible for them to put a well-managed concern out of 
jusiness. 

**Q. Could the Steel Corporation confine any destructive warfare 
which it might undertake to any one competitor? In other words, 
could they wage a warfare against the Cambria or Jones & Laughlin 
or any of the other considerable concerns without involving tlio rest 
of their competitors? — ^A. No, sir; that would be impossible. 

“Q. Could they confine any warfare that they might undertake 
either against a single competitor or against all other competitors to 
any particular locality? — ^A. No, sir; because the markets are all 
affected in sympathy, and if the price was made below cost in one 
market only, we would go to the other ; we would seek other markets. 

“Q. Why do you say that the Steel Corporation could not make 
war against one competitor only without Involving the rest of them? — 
A. Because, for instance, w^e all sell to practically the same class of 
trade, to the same customers. We sell to many people who buy from 
Jones & Laughlin and the Steel Corporation and the Republic and the 
Inland Steel Company, and various other companies, so that it would 
be impossible to pick out the customers of any one manufacturer, and 
you cannot affect the price in one market without affecting it in all 
the other markets in the country. 

“Q. Has the ability of the Steel Corporation to resist any such 
warfare Increased since 1901? Are they any better able to take care 
of themselves in such a warfare now than they were in 1901 ? — ^A. 
No, sir; I would say that they are not. I do not fear tbe Steel Cor- 
poration as much as I fear other competition.*’ 

Without going into detail as to other companies in the 
foregoing list, we may refer to the Colorado Company, whose 
market, the proofs show (volume 26, p. 10935), covers the 
United States west of the Mississippi. This company is 
integrated, is independent of the Lake Superior ore, has 
more than 60 years’ supply of its own ores in Wyoming, 
New Mexico, and Utah, and has largely expanded its plant 
since 1901. It has resources of $80,000,000, and its finished 
product has increased from 200,000 tons in 1901 to about 
600,000 tons in 1912. This company has by its western loca- 
tion (volume 26, p. 10937) a freight advantage over the 
United States Steel Corporation and* all other eastern [78] 
competitors in selling rails to most of the railroads west of 
the Mississippi 
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The history of the next company is illnstrstiTe of the fil- 
ing of confidence and security among practical steel men, 
which warranted them in making since the Steel Corpora- 
tion was formed large expenditures and entering into compe- 
tition in the steel business. The Bepublic Iron & Steel Com- 
pany, of Youngstown, Ohio, was in 1901 engaged principally 
in making iron. Its finished product that year was some 
500,000 tons. It has since expended $25,000,000 in changing 
its business from iron to an exclusively steel one. Like all 
other steel makers, the Bepublic Company’s policy has been 
one of simply following the progressive and universal prac- 
tice of integration incident to the development of the use of 
steel. The Bepublic Company’s process of integration its 
president (volume 2, p. 731) well describes: 

“ We have practically eliminated all our scattered Iron mills, have 
concentrated them In the operation at a few points of production. 
So, to-day we produce practically but little Iron and are manufactur- 
ing about 1,000,000 tons of steel per annum. This Is what we call an 
integrating process; that was part of It, the addition of the mineral 
and coke and blast furnaces, and balancing up operations generally, 
completing the integrating process. * • • This Integrating proc- 
ess that I speak of attended our development of the steel end of our 
business. We did not need It so much when we were simply manu- 
facturing iron. It was done for economic and trade reasons, on ac- 
count of the Increased demand for steel and the decreased demand 
for Iron." 

The Bepublic has increased the range of its product and 
production until it is now a million and a quarter tons and 
extends (volume 28, p. 11999) all over the United States and 
Canada. It has gone into the Birmingham, Ala., field, where 
it has plants, as well as in Pennsylvania, Missouri, Illinois, 
Indiana, Iowa, and Michigan. It has acquired ^,000,000 
tons of Lake Superior ore reserve and 80,000,000 in the Bir- 
mingham district, and has a lake fleet of 18,000 tons. Its 
growth during this time was such (Topping, volume 2, p. 
735) that it is producing one twenty-fifth of all the steel 
produced in the United States and one-thirtieth of all the 
iron. From a study of the testimony there is no doubt that 
the men who made these large expenditures in 1900 were sat- 
isfied that the field of fair buswess competition in the iron 
and steel business was open to them. These expenditures 
were^ made in completely integrating its manufacturing jht- 
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cilities. This integration consisted (volume 22, p. 9131) in 
increasing its blast and open-hearth furnaces and ore sup- 
ply and carrying their basic product forward to completion 
by additional plants which included finishing mills for mer- 
chant bar, for sheet bar, for billets, and for plate in addition 
to galvanizing works, rivet, spike, bolt, and nut departments, 
and by-product coke works. They have no more to fear from 
the competition of the Steel Corporation than they have 
from that of any other of their other competitors. The tes- 
timony of this company’s president, who like the Cambria’s 
president, was called as a witness both by the Government 
and the Steel Company, is instructive on that point. It is : 

“ Q. Where is the market for your product?-— A. All over the United 
States and Canada.*’ 

“Q. Has the Steel Corporation, in your opinion, power to put the 
Republic out of business? — [74] A. I think not. 

** Q. Has It the power to put its competitors generally, or any of its 
principal competitors, out of business? — ^A. I would say not. 

**Q. What is your reason for thinking that they have not that 
power? — ^A. I would have two reasons: One, that they have not the 
physical ability to do it; and, secondly, if they attempted it, they 
would involve their own market to such an extent that they would 
suffer equally with us. What 1 mean by physical Is this : Their prin- 
cipal competition, companies like ourselves and others as strong as we 
are, are properly Integrated ; in other words, being self-contained on 
raw material, well equipped, and at least fairly well managed and 
properly financed, so that a combination of that kind would give us 
as much power to produce witliin somewhere a close approximation of 
their cost: at least their difference would not be so great that they 
could put us out of business. They have some advantages, and so 
have we. 

" Q. Now, as to your second reason, that It would involve them In 
loss as well as you, what do you mean by that? — ^A. Well, to Illustrate, 
we might have a customer, we will say, in Michigan, engaged in the 
manufacture of agricultural implements, and another one in Illinois 
or Indiana. If we should sell in Michigan steel bars and plates that 
enter into the cost of production of a machine at a less price to A. in 
Michigan than we do to B. in Illinois, we would probably soon hear 
f^om B. in Illinois, because those two men would naturally compete 
in the general market of the United States with their machinery. So 
it would be with all other fabricated products made from ste^. The 
iharkets are Interrelated and interlaced to..such an extent that yon 
cannot reduce prices, in my Judgment, In one market without affecting 
in a short time the market elsewhere for the same commodity. 
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'*Q. Could the Steel Corporation localize a destructive warfare 
against its competitors? — ^A. Not in my opinion. 

Why not, if there is any other reason than you have already 
indicated? — ^A. I should say that the reason I have already Indicated 
would be a complete answer to that thought. There is a sympathetic 
relationship existing between all markets that is so close that my 
experience would compel me to say that you could not affect the 
price in Chicago without affecting the price in New York. As a 
matter of fact, that is the experience that we have had. 

“Q. And could the Steel Corporation wage a destructive warfare 
against any one of its competitors without involving all of them?— 
A. No ; I would say not.** 

The same confidence to enter into competition thus evi- 
denced in the Republic Company was also shown in the 
Inland Steel Company of Indiana. That company had ex- 
panded its investment from some $4,000,000 to $20,000,000. 
It has acquired Lake Superior ores and a lake fleet of con- 
siderable capacity. Asked the question (volume 22, p. 9144) : 

** From your knowledge of the iron and steel business, the relative 
capacities of those engaged in it, the capitalization of the United 
States Steel Corporation, its ownership of railroads, its connection 
with financial interests, state whether or not in your judgment it has 
the potentiality, if it uses it, to destroy its competitors? ** 

— Its president testified : 

**A. No ; that is absurd. They cannot do it. I think it is a physical 
Impossibility. I cannot imagine how they could do it. 

** Q. Is there any possible doubt in your mind of the ability of the 
Inland Steel Company to maintain itself in any kind of competition? — 
A. Well, that Is what we are aiming to do. We think so. We think 
we are getting as well prepared as most of our competitors by the 
money that we have [75] spent there; and I believe it has been spent 
on the right Unes. I know that we would not change any of it if we 
had it to do over again, as far as we have gone. 

“ Q. And you are very well integrated, as you have stated? — A. Yes ; 
we did the best that it was possible to do. 

**Q. Mr. Thompson, you stated, in answer to my question a short 
time ago, that the competition between the Inland Steel Company 
and these other companies had been active in the territory that you 
serve? — ^A. Yes, sir. 

“Q. What do you mean by /active*?— A Always at it We were 
always ttaring to get business. I don’t know how to express it any 
stronger ^n to say that we were all looking for trade in an active 
way, all the time, keeping ourselves posted on conditions and solicit- 
ing business from Just such men as the witness who was examined 
here thim morning and from other railroads ; I say it is active because 
we are always at it— aU of us.” 
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We have referred above to competitive steel conditions on 
the Atlantic seaboard as shown by the proofs. Those proofe 
also show (Pigott, vol. 26, p. 11066) how competition to the 
Cambria, Jones & Laughlin, and the Steel Corporation has 
grown on the Pacific coast. This competition has increased 
since the Steel Corporation was formed. Mr. Pigott testi- 
fies his company has built at San Francisco open-hearth fur- 
naces with a capacity of 80,000 tons; bar mills, with 30,000 
tons’ capacity; and at Seattle a rail re-rolling mill with a 
capacity of 30,000 tons. For its basic supply this company is 
wholly independent of the Steel Company, Jones & Laugh- 
lin, the Cambria Steel, and all eastern companies doing busi- 
ness on the Pacific Coast. This is clearly shown by the 
proofs. This company gets one-half of its pig iron from 
China and the balance from the Republic Company and the 
Tennessee Coal & Iron Company. The proof is (volume 10, 
p. 3887) that the freight paid to deliver the Tennessee Com- 
pany pig iron from Birmingham, Ala., to San Francisco is 
$10.08 per ton. The proofs further show (page 3889) that 
the Chinese pig iron is delivered at Pacific points at a freight 
rate of $8.70 per ton. If to this $3.70 be added the price of 
the pig iron, $6.20 per ton, it will be seen that the Chinese 
pig iron at $6.20, plus freight $3.70, $9.90, can be paid for and 
delivered on the Pacific coast for about the amount, $10.08, 
the Republic and the Tennessee Company pay for freight 
alone. As the proofs (page 3887) further show the pig iron 
from India is being delivered in San Francisco from Cal- 
cutta at an expense of $12.38 per ton, namely, price of pig 
iron $5.40 plus freight $6.98, it will be seen that the future 
basic supply of this and other companies that may spring 
up on the Pacific coast can be had of Asiatic pig metal 
wholly independent of the Steel Corporation and other east- 
ern competitors. In view of the further proof (volume 11, 
p. 4182), that the ores on the western coast of Mexico, and 
necessarily those of Chili, are also available, and that the 
improved practice in steel making, (volume 3, p. 992) makes 
ores now usable which were formerly not so, the conclusion 
is warranted that the field for all passible development on 
the Pacific coast in the steel buoness is wholly free from 
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any monopolistic control whatever. It will thns be eeen 
that a substantial steel industry in rails, bars, and open- 
hearth steel has in fact grown up on the Pacific Coast, while 
in competition with the Steel Company, a competition which 
Mr. Pigott (volume [76J 11, p. 11074) describes, “ from the 
standpoint both of a customer and a competitor,” has been 
beneficial.” 

As we have said, we have, as throwing light on the sub- 
stantial character of the strong and increasing competitive 
forces in the steel business, referred only to those above 
named. It is proper, however, to add that the proofs in the 
case (Defendant’s Exhibits, volume 1, p. 137; volume 2, 
pp. 209, 210 ; and volume 3, p. 374) show the Steel Company 
has eight competitors in rolling structural shapes — ^that is, 
beams, etc., for bridges, skyscrapers, etc. — and in the fabri- 
cation of such structural material over 300 competitors. In 
the rolling of merchant bars it has very considerably over 
a hundred competitive milla 

Later we shall note the testimony of competitors as to 
their relation to the Steel Corporation, but before referring 
to individual relations, we deem it proper to here refer to 
some general phases of monopoly which affect all competi- 
tors. One of these was the practice by large companies of 
exacting freight rebates from railroads under threat of 
diverting shipments elsewhere. These practices were com- 
mon up t(Kthe time of the ending of the old era of freights 
unregulated by the Government (Government Exhibit, vol- 
ume 3, p. 1120 ; volume 2, p. 441 ; volume 3, p. 1031 ; volume 
8, p. 1035, and the discussion in volume 8, pp. 956, 957). 
In Swift <b Co. v. United States, 196 U. S. 402, 25 Sup. Ct. 
276, 49 L. Ed. 518, the Suprane Court said : 

“ It Is obvious that no more powerful instrument of monopoly could 
be used than an advantage In the cost of transportation.” 


And in the Standard Oil case, supra, this subject was 
again referred to as — 

“ the acanisltlon here and thefe which ensued of every elflclrat means 
by which competition could have been asserted, the slow, but reslst- 
lesB, methods which foUowed, by which means of transportattoa were 
abso)j>e4.tMid brought under oontr<4 * * * all lead (he mind 
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to a conviction of a purpose and Intent which, we think, Is so cer- 
tain as inractlcally to cause the subject not to be within the domain 
of reasonable contention.” 

On January 28, 1906, Congress directed (Oovenunent Ex- 
hibit No. 206, volume 5, p. 1615) the Secretu^ of Commerce 
and Labor to investigate the steel and iron industry of the 
country with a view to ascertaining to what extent the 
United States Steel Corporation controlled the output and 
prices of finished product made by independent companies 
dependent upon it for their raw material and to report any 
restraints by it of commerce, foreign or domestic. James 
B. Garfield, who as Secretary of Commerce and Labor, made 
this examination, was called as a witness. He testifies (vol- 
ume 14, p. 6190) he had made an investigation and examina- 
tion of the railways in % similar manner to that made in the 
Standard Oil, and found no rebating whatever by the rail- 
roads to the Steel Corporation. That he was justified in his 
conclusion is strengthened by the fact that at a meeting of 
the Steel Corporation’s executive committee in 1901, called 
to consider the policy of the company toward railroads, the 
minutes (Government Exhibit, volume 8, p. 957) show the 
position taken the first year of the corporation’s formation 
by its chairman and there recorded, was ‘‘that we cannot 
afford to [77] take the position of asking any railroad, 
directly or indirectly, to discriminate in our favor.” This 
policy was later emphasized (volume 12, p. 4790) in a letter 
sent to the presidents of the railroads (Defendant’s Exhibit, 
volume 8, p. 295), handling the Steel Corporation’s freight, 
as follows: 

'* [PersonaL] Skft. 20, 1905. 

"DB4B Sn: As you know, this corporation long since adopted the 
uunalterable policy of recommending to subsidiary companies in 
which it is Interested, that under no circumstances should rebates be 
solicited or received contrary to law. This policy will be strictly 
adhered to and it is hoped and expected your subordinates will be 
advised and Instructed accordingly. If any one should at any time 
violate his instructions in this respect,;*notice of the same should be 
promptly given to the president of the subsidiary company interested 
and also to the undersigned. 

“ Tours, very truly, 

96825*— 17— VOL 6 8 


W. E. CloBXT, Pretidmt." 
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In view of this announced polity of the Corporation, of 
the investigation made by the Department of Commerce and 
Labor, of the absence of any complaints by any competitor, 
and of no proof of any freight rebate being given, we are 
justified in concluding that the Steel Corporation has not 
used, or sought to use, freight rebates as a means of under- 
mining its competitors, or of monopolizing business. 

We next turn to ruinous trade wars against competitors 
which, as we have seen, was one of the features of attempted 
monopoly denounced by the Supreme Court. In that con- 
nection it is to be noted that under conditions incident to the 
steel trade the power of a large steel company to 'carry on a 
ruinous trade war against any particular competitor does not 
exist in the iron and steel industry. The customers of the 
great steel companies are large jobbers and the purchasing 
agents of other companies, who are in the closest touch with 
every fluctuation of the steel market The result is that any 
effort on the part of any one of these great steel companies 
to inaugurate a trade war by ruinously underselling a com- 
petitor would at once, owing to the sensitiveness and inter- 
related character of the steel market, result in forcing the 
company that uras thus ruinously selling in any particular 
market or locality to in the same way ruinously lower its 
prices in every other community. In that respect, the presi- 
dent of the Youngstown Sheet & Tube Company, a com- 
petitor, testified (volume 22, p. 9144) that, if the steel cor- 
poration attempted such a course, ‘‘ they would involve their 
own market to such an extent that they would suffer equally 
with us.” The testimony of the president of the Cambria 
Steel Company, already quoted (volume 28, p. 12036), is to 
the same effect, as well as that of the president of the Be- 
public Iron & Steel Company (volume 28, p. 11999). And 
the practical impossibility of such a course is shown by 
Judge Gary (volume 14, p. 5378), where he testifies: 

“ I feel certain that by reason of our Integrated pnqwsition we had 
the advantage in cost of prj|^uction over our competitors generally. 
If any one having advantage In any business Is willing to sell down 
to bis cost price, of course he would live while his competitors would 
starve ; but that is a most unnatural position for any producer to take 
and lohg iebiitlnue." 
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[78] In yiew, therefore, of the uncontradicted proof of 
those familiar with the sted business that no such ruinous 
trade war could witii profit to itself be carried on by the 
Steel Company againrt a competitor, and in the absence of 
proof of any effort by it to harass them by sudi conduct, we 
are warranted in concluding there has been no attempt by the 
Steel Corporation to monopolize or restrain trade through 
ruinous trade wars against its competitors. For of the con- 
duct of the Steel Corporation, the views of its competitors is 
the best gauge. Monopoly and unreasonable restraint of 
trade are, after all, not questions of law, but questions of 
hard-headed business rivalry, and whether there is monopoly 
of an industry, whether trade is subjected to unreasonable 
restraint, whetW there is unfair competition, are facts about 
which business competitors best know and are best qualified 
to speak. Apd it may be accepted as a fact that where no 
competitor complains, and much more so where they unite 
in testifying (Campbell, volume 5, p. 1857; Smith, volume 
19, p. 7942; King, volume 6, p. 2121; Bowron, volume 25, 
p. 10247; Figott, volume 26, p. 11075; Manning, volume 19, 
p. 7701) that the business conduct of the Steel Corporation 
has been fair, we can rest assured there has been neither 
monopoly nor restraint. Indeed, the significant fact should 
be noted that no such testimony of acts of oppression is 
foimd in this record as was given by the competitors of the 
Tobacco or Standard Companies in the suits against those 
companies. We have carefully examined all the evidence 
given by competitors of the Steel Corporation. We have 
read the testimony of customers who purchased both from 
it and from its competitors. Its length precludes its recital 
here, but we may say its volume, the wide range of location 
from which such witnesses came, and their evidently sub- 
stantial character in their several communities make an in- 
evitable conclusion that the field of business enterprise in the 
Steel business is as open to, and is being as fully filled by, 
the competitors of the Steel Corporation as it is by that 
company. 

Taking as &ir samples of the views hf the competitors, we 
note, first, the testimony of James Bowron, president of the 
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Gulf States Steel Company, who says: Their competition is 
strictly fair.” H^4)ert S. Smith, vice president of the 
Standard Steel Company of Alabama and formerly general 
sales agent of the Lackawanna Steel Company of Buffalo, 
who says: ^^1 have always regarded the competition of the 
Steel Company’s subsidiaries as the fairest competition that 
we have.” Of western manufacturers, we note that of Wil- 
liam Pigou, president of the Pacific Coast Steel Company, 
who says: 

** 1 liave always found the competition of the United States Steel 
Company and Its subsidiaries fair; its existence has been beneficial to 
the steel and Iron trade of the country.** 

We have noted above the remarkable growth of the 
Youngstown Sheet & Tube Company, which came into ex- 
istence in 1905, and in the meantime has grown to be a very 
important competitor of the Steel Company. The testimony 
of James A. Campbell, its present president, who was called 
as a witness by the Government (volume [79] 5, p. 1867), 
so fully covers the subject of the attitude of the corporation 
toward its competitors and the purchasing public that we 
quote it at length : 

**A. My experience is that it is the best competition we have; that 
they are open and above board in all of their dealings. Their prices 
are either published, or we get direct information from them or 
through our customers as to what their price is, and we find that 
their price 4s practically the same to everybody. With other compe- 
tition that ^e have, with the independents, for instance, the inde- 
pendents vary more in their prices, and we never quite know what 
their price is. It may be one thing to-day and another to-morrow, 
and they do not conduct their business in the same way, because it 
is a smaller business and more of an individual business; and they 
will make prices according to the class of material pretty largely and 
the class of orders. So we were not as capable of gaufi^ how they 
are conducting their business as we are In regard to the subsidiary 
companies of the Steel Corporation. 

** Q. Is your competition with these subsidiary companies of the 
United States Steel Corporation active and energetic and vigoroiis 
competition?— A. It is— very, at times. We seU to many of the same 
people that they do, the same class of material. 

** Q. Have you ever known of their having made low pkces in a 
limited aectlon of the country for the sake of attempting to.put a eom- 
petitpr^^ Wt of business?— A. I think not I do not reeaU any time, 
with'any cmnpany. 
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In yonr experience, been gnOty of any unfair meth- 
ods to suppress competition?— A. I think in the early days— I did 
think in the first two or three years we were in business that there 
were some things done, and I think done without the knowledge of 
the higher offldals, that were unfair; but those disappeared promptly, 
and there has been nothing of that kind, nothing but the fairest com- 
petition in every respect for the last seven or eight years. 

**Q. When the market has been falling, what has been your ex- 
perience as to the prices which they have maintained as compared 
with those of the independents?— A. In depressed times, when there is 
not nearly enough business to keep all of the mills operating to their 
fun capacity, their prices are usually higher than the Independents. 
In good times, when the mills are all working to capacity, their prices 
are usually lower than the Independents. The indepexidents will 
accept bonuses and do things of that kind that I do not think the 
corporation will do. So that 1 think the general effect is for the 
steadying of prices and making them better for the country at large, 
and of course, in dull times it is a greater protection to the smaller 
manufacturers to have them keep their prices up, when business is 
slack, than it would be if they went out like the Carnegie Steel Com- 
pany did in the early days and took all the business and shut the 
other people down.” 

To this may be added the testimony of Charles M. 
Schwab, who knew the conduct of the company as one of 
its original officers, and later as one of its competitors, felt 
the effects of its policy. We quote from his testimony 
(volume 11, pp. 4154, 4166) at length: 

”A. In the beginning of the Steel Corporation, during my presi- 
dency, the policy of the corporation towards its competitors was not 
one of endeavoring to hurt; not one of endeavoring to stifle, or to 
destroy, but the policy of naming a price for our products, not only 
to our customers, but openly through the trade Journals, if you will, 
because I used to give it to the Iron Age and the Iron Trade Review 
each week, and the sticking to these prices throughout the trade; 
there probably were exceptions of a minor character to very large 
consumers, but as a rule, during my presidency of the corporation, the 
prices of its products were fixed and published, and they were what 
were charged the customers. Is that clear ? 

** 0* '^fou say you gave these prices to the public, as a rule, once a 
week?-^A. I did. 

(801 "Q. To the trade Journals?— A. To the Iron Trade Review 
and the Iron Age. 

Are they the principal trade Journals in the steel industry? — 
A. Th^ are the principal trade Journals. 

^ ^ What has been the practice of the corporation in those respects 
or along those lines since you left the presidency, as you have observed 
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It fkom flis point of view of a eompetltorf^A. So far a* 1 know, 
ftom tlM point of view of a competitor, they haTe adcmted aince iiiat 
time practically the same poli< 7 . 

" Q. Bave yon ever known of the Steel Corporation to have a pob- 
Uahed jwice and a aecret price differing from the public onet— A. So 
far aa I am concerned personally, I do not know of any. 

“Q. Have you ever known or heard of a case where the corpora- 
tion has sold at a leas price in a particular market to drive out a 
competitor?— A. Never. 

“ Q. Or has sought to obtain a customer of a oompetitw by secret 
rObatea or departures firom these open published prices?— A. I have 
never heard of such a thing. 

** Q. Bather while yon were president or since you have been a com- 
petitor?— A. Never.” 

We next turn to that most injurious feature of mo- 
nopoly’s wrong to the public, to wit, increase in the price 
of its product or a deterioration in quality. Turning, first, 
to the basic question of quality, no dispute arises under the 
proofs. They are simply uniform that both with independ- 
ents and the Steel Corporation, there has been a steady 
bettering of quality in steel products. This factor of im- 
proving its product has been recognized the Steel Cor- 
poration, and a study of the testimony of its buyers satisfies 
us that this progressive growth in quality by the Steel Cor- 
poration has been the principal means by which it has ac- 
quired and held its business. 

Turning next to the increase in price, we are met by two 
aspects of 'the case. Two learned experts have been called, 
one by the Government and one by the Steel Corporation, 
who ^aw different conclusions as to whether there was an 
increase or decrease in the price of iron and steel products. 
The deductions of both are supported by weighty conten- 
tions and numerous enlightening charts. The able reascm- 
ing of both has had the thoughtful conmderation the stand- 
ing of the two men challenges. We may note that the differ- 
ent ranges of time they have taken as the basis of their 
reasoning really makes them reason about two different 
things, but apart from tlmt, we tiiink, whatever may have 
been the range of iron and steel prices during the periods of 
consideration selected by each, ^e proof is (volume 28, p,. 
12000) that in these days of quick cmnmunication the gen- 
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eral price of steel and iron products cannot be localized, but 
is interdependent, in this country, and, indeed (volume 28, 
p. 12018), internationally so. That proof is that when there 
is an oversupply, even in. the European steel and iron mar- 
ket, that market tends to unload on the American steel 
market; and, on the other hand, when there is an oversupply 
here, this country seeks to dump on their ’ markets at any 
price. Without citing the proof in that regard, we may 
refer to Corrigan, volume 26, pp. 11096, 11102; Moller, 
volume 19, p. 7666; Topping, volume 28, p. 12013; Kahn, 
volume 23, p. 9488. It will also be observed that so sentitive 
and interrelated is the price of steel and iron that a drop 
in price of any particular branch of steel leads to a drop in 
all other branches. King, volume 6, [81] p. 2114; Schwab, 
volume 11, p. 4387; Keimedy, volume 5, p. 1873; Topping, 
volume 2, p. 682. 

No evidence is produced showing that there has been at 
any time an arbitrary or unreasonable increase in price of 
any of the niunerous products of the Steel Corporation. 
On the contrary, the proofs (Government Exhibit, vol. 14, 
pp. 2912-2922} show decreases in important steel products, 
among which we may refer to wire nails, which from sell- 
ing in 1901 at $51, when the Steel Corporation was formed, 
were in 1911, when this petition was filed, selling at $36. 
During the same time, steel bars receded in price from $83 
to $25. Steel beams dropped from $36 to $27 ; billets from 
$27 to $24; and a statement taken from the Steel Corpora- 
tion’s accounts (Defendant’s Exhibit, volume 2, p. 208) 
shows there was between 1904 — a date when the Steel (Cor- 
poration may be said to have been fairly systematized and 
under way-^-and 1912 a decrease in fabricated prices re- 
ceived by the company of 19 per cent, and of all other 
products of 11 per cent. Summing up the business result, 
the president of the corporation (volume 10, p. 8854) testi- 
fied the Steel Corporation was in 1912 getting about $8 a 
ton less for materials in the domestic market than they 
were receiving in 1904. Moreover, it should not be over- 
looked that during these years there vrere substantial factors 
of increased expense in the cost of manufacture. The 
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freight cm coke (Tolume 10, p. 8781), of which the corpora- 
tion uses some forty thousand tons a day, has increased 12 
per cent since 1901 ; the freight on limestone, which consti- 
tutes one-third of a furnace’s burden, has inoeased 10 per 
cent since 1901; and iron and steel wages (volume 10, p. 
3895) have increased 28^ per cent. 

Standing aside for later discussion the matter of the Ghiiy 
dinners and the meetings following them, through which it 
is alleged the Steel Corporation in codperation with its com- 
petitors unduly restrained and obstructed the normal course 
of the steel trade, and confining ourselves to the fixation or 
control of prices by the Steel Corporation itself, or its sub- 
sidiaries, we may say we have found in this record no proof 
by any witness showing any instance in which the Steel 
Corporation or its subddiary companies has set either an 
arbitrary, exorbitant, unfair, or controlling price on any one 
of its numerous' products. It is a mere truism to say that 
the fixing and maintaining by a manufacturer of a fair price 
above cost is not only a right but a commercial necessity, 
and any other course, must end in his bankruptcy. Wh^ 
such fair prices are departed from and they are unreasonably 
raised and exacted from the purchasing public, the public 
is prejudiced thereby. On the other hand, when that price 
is so unreasonably lowered as to drive others out of business, 
with a view of stifling competition, not only is that wronged 
competitor &dividually injured, but the public is prejudiced 
by the stifling of competition. Between these two price 
extremes, there must, in the nature of things, be a consider- 
able zone of reasonable price variation, and what is a fair 
price is a question which can only be determined by a careful 
ascertainment from cost sheets and other data of such fair 
price. In the present case neither side has furnished this 
court with proof from which we could intelligently determine 
whether the prices charged by the Steel (Corporation for any 
[82] of the numerous articles here involved, beginning, for 
example, with pig iron and ending with rails, was unfair, 
exorbitant, or unreasonable. In the absence of such testi- 
mony^ it is manifest (hat for this court to assume that the 
prices at which any of these artioles were sold by the Steel 
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Corporation and its competitors were unfair would be to 
base such conclusion on surmise instead of proof. But there 
is not 4>nly this absence of testimony in regard to the prices 
received l^ing unfair and exorbitant, but there is, on the 
other hand, affirmative testimony, which we can not disre- 
gard, and which, as it seems to us, constrains us to conclude 
that the prices of the product sold by the Steel Corporation 
have been the result of the joint action of the law of supply 
and demand and of that vigorous rivalry which has at all 
times existed between the Steel Corporation and its competi- 
tors. In that respect we have the testimony of the Steel Cor- 
poration’s great competitors, of large and small manufac- 
turers, over the whole country who purchased basic steel 
products and put them through other stages in their mills 
and factories; of jobbers and warehousemen who buy and 
hold for sale large stocks of steel products. The testimony 
of these men — and there is no testimony to the contrary — ^is 
that the iron and steel trade in the various products of the 
Steel Corporation is and has been open, competitive, and 
uncontrolled, and that all engaged therein have free will 
control in selling at their own prices. This important fact 
we shall not leave to here stand as a statement of a conclu- 
sion reached by us from a study of the testimony in volumes 
18 to 28 inclusive; but, at the risk of unduly prolonging this 
opinion, we shall here q)read of record the testimony of a 
few witnesses on that subject so that he who runs may read. 

In taking up that question, we have, in the first place, the 
proof that so far as the prices charged by the Steel Company 
are concerned its practice has uniformly been to give the 
utmost publicity to such prices. In that regard, Charles M. 
Schwab, a former president, testified (volume 11, p. 4154), 
as already noted above: 

“ In the beginning of the Steel CSorporation, daring my presidency, 
the policy of the corporation (was) * * * of naming a price for 
our product not only to our customers, but openly through the trade 
Journals, If yon will, because I used to give it to the Iron Age and the 
Inm Trade Review each we^, and the sticking to these prices through- 
out the trade; there probably were excepti(w of a minor character 
to very large consumers, but as a rule, during my presidency of the 
corporation, the ibices of. its product were fixed and published and 
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tb^ iTwe diarged to eustomera. * * * So for as I know, from 
tbe point of view of a competitor (tbe witness is now president of tbe 
Betblebem Steel Company) they have adopted since that time prac- 
tically tbe same policy.” 

That these published prices are met in vigorous competi- 
tion the proofs show. President Campbell of the Youngs- 
town Company, speaking of his company, says in substance, 
that their (volume 5, p. 1857) competition with the subsi- 
diary companies of the United States Steel Corporation is 
active and energetic and vigorous, very at times. We sell 
to many of the same people that they do — ^the same class of 
material. 

The sales manager of that company (volume 19, p. 7701) 
testified that the subsidiaries of the United States Steel Cor- 
poration have been [83] our competitors in these various 
lines of production and sales in every line we manufacture 
and throughout the country. The competition has been very 
severe. 

The president of the Colorado Company (volume 26, p. 
10940) says that, in the bar-mill products, they meet Jones & 
Laughlin, the plants of the Steel Corporation that make 
these products, the Cambria Steel Company in some of them. 
The competition has been vigorous and independent and un- 
restricted, so far as it affected them. He thinks the compe- 
tition has increased in extent. There are two or three new 
elements ii) the field and that has made all the old ones a 
little more active, including themselves. 

The testimony of the sales manager of the La Belle Iron 
Works, of Wheeling, W. Va., may be taken as typical of the 
existence of an open steel market in competition with the 
Steel Corporation. That company had, during the ten 
years following the organization of the Steel Corporation, 
increased its finished product of billets, sheet bars, nails, 
tubes, plates, skelp, and sheets largely over 400 per cent, and 
its market covered the entire country, Mexico, and Canada. 
Its sales manager (volume 19, p. 7876) said that their com- 
petitors are all the leading steel companies, pretty near, take 
the Lackawanna, Cambria, Bepublic, the Youngstown Sheet 
and Tube, the T^eeling Sted & Iron, and the various con- 
stitiiants of the Steel Corporation, llie prices which they 
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obtain ftnr their steel prodncts are not fixed in agreement 
with their comp^tors. That is true of each and every year 
of the ten years that he had been general manager of sales. 
It is true of each and eve^ article they have produced and 
sold in the market. There has been no time during the ten 
years when the price of any article they have produced and 
sold has been fixed by agreement with any competitor. He 
is able to say that because the chances are that if it had been 
done in his company he would have known it. That is his 
business. The prices have sometimes been fixed in a general 
way in consultation with their president JVo price Aae ever 
been suggested by the president or anybody else in any of 
these conferences^ as a price agreed upon by any competitor. 
The considerations that controlled him in these conferences, 
or when he acted independently of them in fixing prices, 
were competitive conditions and cost of manufacture. The 
state of their order book affects the question of prices. When 
the order book is lean they probably make lower prices. 
When full of orders the dhances are they will advance prices. 
That is always the case. It is observable that competition 
is keener and competitors more active when times are dull 
and order books are lean. Prices usually rule higher when 
business is active, and when business is dull they rule lower. 
The prices obtained by them have fluctuated. He would say 
the prices obtained by their competitors have fluctuated. 
The trade or competition in these various articles manufac- 
tured has been nearly always active during the period he 
has had charge of the sales. The competition has been what 
you would term keen. They met three or four or more com- 
petitors in every article they manufacture. The competitors 
are numerous. They have grown in numbers and output. 

The testimony of the chairman of the Eepublic Iron & 
Steel (volume [84] 26, p. 12019) shows how that large com- 
pany arrives at its prices; they do not have uniform prices. 
They sell to some customers at one price and to other cus- 
tomers at another, varying with tiie size of the order, the 
quality and the character of the service they are expected to 
render naturally. They have traveling men and their own 
branch sales offices. As a general rule, they send out to them 
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products. They give minimum prices below which- titey 
shall not go, and allow them to use their intelligence In get- 
ting all above they can. That minimum would naturally be 
the same for all of them. Generally speaking, it would be 
the same based on cost. They give them the same latitude; 
in other words, the same general base, which represents a 
minimum below which they must not go, as it might involve 
a loss. 

The gMieral sales agent of the Lackawanna from 1905 to 
1910 testifies (volume 19, p. 7905) as to the competitive 
prices of that company other than rails, to which special sub- 
ject we refer later. He says: That he had entire charge of 
the sale of the output of that company, making prices. 
Their market covered practically the entire United States. 
Their product was always sold in competition with the prod- 
uct of other manufacturers of steel. The competition was 
always kemi, and a great many times aggressive. The lead- 
ing competitors were the mills of the Steel Corporation, the 
Carnegie Steel Company, the Jones & Laughlin Steel Com- 
pany,, the Inland Steel Company, the Cambria Steel Com- 
pany, the Pennsylvania Steel Company, the Eastern Steel 
Company, the Carbon Steel Company, the Maryland Steel 
Company; there were some others that he does not remem- 
ber for the moment. In general, and in almost every case, 
he had the fixing of the prices. The prices were not fixed in 
agreement with competitors, always independently. That 
holds for the whole period of five years that he managed the 
sales. There was no time during that period when the prices 
he either quoted or fixed were quoted or fixed in agreement 
with any of Uieir competitors as to any article that they sold. 
The prices were both uniform and variant. They mig^t 
have been uniform on steel rails in some cases, and they 
might have been uniform on steel plates and shapes in some 
cases, but not necessarily so. They were following (refer- 
ring to the uniformity <m plates) at ttiat time what they 
caUed the market price, and as a rule they tried to obtain 
the so-cidled market price. It was a matter of pride with a 
steel manufacturer to sell his goods at as high a price as 
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tliat of any othar manufacturer; and if the leading makers 
were getting $1.60, they felt it was up to them to get the 
sune price; hence the uniformity of price. They were not 
always able to ^ the price they tried to get. They found 
some means of lading it. The extent of their order book 
or list was a great factor in making prices, the terms of pay- 
ment, and delivery. If the mill was short of orders in any 
one line, special efforts were made to get business in that 
particular line, and in such cases the seller is inclined to be 
rather more moderate in his demands as to price, terms of 
payment, and all that. The prices varied considerably both 
ways during the period mentioned. That is true of every- 
thing except raila When he went with the Lackawanna 
Steel Com[86]pany he found that the price of standard 
Bessemer steel rails was $28 a ton at the mill. It had been 
fixed for some time. He did not know how long a time. 
That price he adopted and never varied from it. It was 
tacitly understood that that was the price of their steel rails 
as fixed by the Lackawanna Company. He testified that no 
statement (referring to conferences with the president on 
the prices of other products) was ever made in any of these 
conferences by the president of a price agreed on with com- 
petitors which would be adopted or maintained by the Lack- 
awanna. He did not recall any instance in which he was 
ever interfered with by an officer of the Lackawanna during 
the time he was there in quoting such price as seemed best 
in his judgment to be warranted by business conditions. He 
does not recall any price ever named by him based on any 
other consideration than competitive business conditions. 

As to the Jones & Laughlin competition, the testimony of 
the man in charge of the sales (volume 20, p. 8029) is that 
Jones & Laughlin make steel billets, slabs, and blooms, and 
convert these into finished products, principally structural 
material, plates, bars, shafting, chains, spikes, wire, wire nails, 
tin plate, and black dieets in tin mill sizes. These different 
products that they have are sold in competition with other 
makers of similar products. The competition is unlimited. 
He means unlimited by agreements as to prices. That is 
of everything he has mentioned. He aaye that thia ha» 
‘bean »o to hie hnowledge for about nine yean. The competi- 
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tion has been keen. It extends to competition in the matter 
of Prices. 

Turning from fellow competitive makers of the same gen- 
eral products as the Steel Corporation, we naturally turn to 
the testimony of mill-owners who use as their basic supplies 
the products made by these large companies and inquire 
whether, as buyers, they have found any price fixation by 
these basic manufacturers. As a type of that character, we 
note the testimony of the president of such a company 
(volume 20, p. 8050), who, in substance, says: 

I should sar we were using about 25,000 to 30,000 tons a year in 
1901. It has been growing each year. I think last year we purchased 
something in the neighborhood of 100,000 tons. I know of no other 
single customer for bar mill products in the United States that buys as 
much as 100,000 tons. We buy from the Carnegie Steel, the Cambria 
Steel, the Republic Iron & Steel, the Youngstown Sheet & Tube, and 
others. We have always found competition for our purchases of 
bars. Very keen most generally. Of course, there are times in nor- 
mal business when it is not so keen, times when the consumers of bars 
are competing to get them. We can generally purchase at a less price 
than the quotation. That is, the quotations published in the Iron 
Age or the Iron Trade Review. / have never observed any indication 
of a combination or agreement among bar makers to fix prices. We 
have always been able to buy on fair competition. I think we have 
always been able to get the benefit of fair competition. 

The general manager of the next largest company of this 
character in the country (volume 20, p. 7999), speaking of 
the purchase of his company, in substance, says : 

The competition is mainly between the Carnegie and the Republic. 
Price is one kind of that competition; the ability to handle our par- 
ticular class of business and sufficient capacity on account of our 
enormous consumption of bars. We generally contract for our ton- 
nage, and we take bids on that con- [86] tract. There is competition 
in the matter of price ; in the matter of delivery ; and, to some extent, 
in quality. So far as we know or can find, there is no evidence of 
price fixing between the companies. We believe there is genuine com- 
petition for our business. 

The president of a large boiler works and a purchaser of 
both plates and tubes (volume 20, p. 8016), in substance 
says: 

We receive quotations on plates from Lukens Iron ft Steel Com- 
pany, Worth Bros.; Carnegie Steel Company, Cambria, Carbon, and, 
oocasibnally, Allegh^ SteeL They vary. Gniere is a difference in 
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the quotations from the different concerns. There is a range from 
one to three dollars a ton. We have never obsorved any evidence of 
a combination to fix prices among the different concerns that make 
quotations to us. We feel we get the benefit of a genuine and unre- 
stricted competition for our purchases. 

The president of a large bolt and nut industry, the basis 
of which is rod and bar steel (volume 20, p. 8042), says: 

We have been buying from the Carnegie Steel Company, Jones & 
Laughlin, and the Republic Steel & Iron Company. Before buying 
bars and rods it is our custom to ask quotations from different mak- 
ers. We buy two or three times in a year. The quotations on rods 
vary somewhat in price, about 60 cents a ton. They have been vary- 
ing in that way to my knowledge since 1004. I never saw any evi- 
dence since 1904 of any combination to fix prices on our purchases. 
We have always got the benefit of competition on both of them. 

The manager, since 1901, of the largest single gas com- 
pany in the country (volume 20, p. 8085), says, in substance: 

I am familiar with the purchases of iron and steel pipe made by 
that company since 1901. I decide which bidder shall be awarded the 
contract. During that period we have got quotations from IS differ- 
ent companies — there are 11 at the present time we get them from. 
We let our contracts and award our orders on the competitive basis 
aU the time. The quotations vary, and have done so ever since I 
have been connected with the company. 

The president of a considerable tank manufacturing com- 
pany (volume 20, p. 8127) testifies as to competition for his 
purchases, saying in substance: 

We buy from the Carnegie Steel Company, Cambria Steel Company, 
Jones & Laughlin, and have bought some from the Eastern Steel 
Company ; also from La Belle Iron Works. We find prices are nearly 
uniform from all companies in busy seasons, when the mills are busy. 
When the mills are not busy we get little concessions from most any 
of them, not to exceed $1.00 a ton, or something of that kind. I 
would consider it keen competition. I think we have had the benefit 
of the genuine, aggressive competition for our business. We have 
had a range of prices — take three years past, or for ten years — rang- 
ing from $1.10 to $1.50, and that, I think, is competition. 

The same open competitive seeking after business of a 
steel-spring company that buys for its basic supplies large 
quantities of steel bars and billets is shown. Referring to 
the period from 1902 to 1913, its purchasing agent, in sub- 
stsmce, says: 
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We bay bars from the Carnegie Steel Company, the Inland Steel 
Oonqmny, the Cambria, and the Pennsylvania. The quotations vary. 
There has been competition ever since I have been connected with my 
bnsineas. We buy billets from most anyone that sells— New York 
State Steel, Carnegie Steel, La Belle Iron Works, Portsmouth Steel, 
Inland Steel, the Bethlehem, the Pittsburgh Steel Company, and 
the Republic. The quotations we have received on billets vary vmry 
materially. That has been so ever since I was connected with it So 
far as I have been able to tell, fiiere has been competition [87] in 
the billet business both as to price and on our part as to delivery. I 
certainly do think we have had the benefit of competition. 

The president of a large coal-mining company, which uses 
light rails, testifies (volume 20, p. 8172) in substance: 

As a rule, we buy on a competitive basis. In Pennsylvania we get 
quotations from the Carnegie Company, Jones & Laughlin, Cambria 
Steel, Pennsylvania Steel, and Bethlehem. I should say that under 
normal conditions there is a range in the quotations all the way up 
to a dollar a ton. That is when business is normal. There are times 
when we cannot get quotations from many of those rail companies. 
That would be times of great prosperity in the steel business. The 
conditions have been such as I have described since 1901. So far as 
I know, we get the benefit of real and genuine competition in our 
purchases of light rails. 

The president of a very large jobbing company in semi- 
finished steel products testified in substance (volume 20, p. 
8176) as follows to its purchases being competitive : 

I have been familiar with the business since 1899. We deal in 
billets and slabs, steel bars, Bessemer iron, basic iron principally; 
malleable iron sometimes, some little foundry and coke. In the last 
ten years we have bought semi-finished steel from the Ashland Steel 
Company, the Portsmouth Steel, the Republic Iron & Steel Company, 
the Carnegie Steel Company, the Youngstown Sheet & Tube Company, 
the Allegheny Steel, the West Penn Steel Company, the Cambria, La 
BeUe, Jones & LaughUn, Lackawanna, and Pittsburgh Steel Com- 
pany. We buy on a competitive basis. It igNsompetitive in a way. 
We know what the market is. We are not tied up to anybody. We 
buy outright and buy wherever we can buy the cheapest. There is a 
variation between the price as quoted at any particular time by the 
different manufacturers. It has always been so. There is competi- 
tion in these products.. It has always been so, as far as I know. 

The manager since 1907 of a factory using various steel 
products, hoops, bands, angles, channels, sheets, wire goods, 
etc., which they bought from numerous companies, including 
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the Cemegie Steel Company, shows that the competitian 
and price ranges have been greater in steel than in other 
metal products. In substance he says (volume 20, p. 8190) : 

The hide have not been uniform. On the contrary, they have varied. 
Since we commenced buying, in 1907, there was nothing In the bids 
or ottera or the transactions between us and the sellers that Indicated 
any combination or arrangement between the various producers or 
sellers of the different Class of steel products I have testified as to 
bring about a uniformity of price. The variations In the prices of 
steel, as a rule, were greater than the variations In the prices quoted 
for us in copper. Ingot copper, scrap copper, pig iron, scrap iron, tin, 
pig lead, and antimony. 

The president of one of the large hardware jobbing con- 
cerns in the country, buying large quantities of sheets and 
plates from several companies, including the Steel Corpora- 
tion’s subsidiaries, in substance says (volume 20, p. 8229) : 

During the last ten years there seems to be a great deal of compe- 
tition In sheets. There has not been so much in the sale of tin plate, 
of course, as In sheets, because there are not so many in the business. 
With regard to sheets, the competition has manifested Itself by a 
sharp solicitation of our business, and we could always get very low 
prices from what we might term the Independents. The quotations on 
sheets during the last ten years have been variant. Anywhere from 
$1 to. $3 a ton. The quotations on tin plate have varied. The 
quotations on tubular goods are about the same as sheets, only 
[88] not so much so. The competition in the sale of tubular goods 
has been keen among the different manufacturers. 

Without quoting him at length, we may say the purchasing 
agent of one of the great eastern railway systems (volume 
21, p. 8568) shows that all the varied steel requirements of 
the road from a great terminal building to the spikes (with 
the exception of rail purchases, which were made by the 
president) were wholly in his control, and that there were 
constant variations in price and active competition for the 
railroad’s purchases in all lines. 

The purchasing agent for a western i^stem (volume 22, 
p. 9071) shows the same course of virile competition for its 
purchases. 

A large jobber in tin plate, building riieets, and other 
metalB (volume 22, p. 8948) riiows that the jobbing trade is 
done on narrow margins and that active competition is vital. 

96826*— 17— VOLfi i 
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His puTChases during the last tm years were from different 
concerns, including the American Sheet & Tin Plate Com- 
pany. He says in substance: 

Tbere was, so far as I have seen, during the last ten years, compe- 
tition. There has been competition In these products which I have 
purchased between manufacturers. It has been of a very active char- 
acter. They changed their price quotations very frequently. It has 
been so during the whole period of ten years I spoke of. Sometimes 
a given concern would be higher and sometimes a given concern would 
be lower. Our purchases have been based on the lower quotations. 
The competition in our Jobbing trade has been very keen. The margin 
has been very small. That necessitates our buying as close as pos- 
sible. At the lowest quotation absolutely. We have done that That 
explains our buying sometimes from one and sometimes from the 
other. That has been the case during the whole ten years. 

Another jobber testifies (volume 21, p. 8979) as to com- 
petitive conditions in wire during the last ten years. His 
purchases included the American Steel & Wire and competing 
companies. He says in substance : 

There have been instances where the quotations we get from these 
concerns have agreed, but very rarely. As a rule, they vary. What 
would be termed appreciably ; oftentimes to the extent of 50 cents to 
$3 a ton. I never recall a time when two quotations continued for 
any length of time to be the same. I am speaking now of the«whole 
period of ten years. I never observed anything to indicate a combina- 
tion between these manufacturers on prices. There was always com- 
petition. They had inducements of some kind to offer in the way of 
price or delivery. 

We have carefully and patiently studied the voluminous 
testimony varying on the general course of all branches of 
the steel trade covering the whole time the Steel Corporation 
has been engaged in such trade. The testimony, as noted 
above, runs from volume 18 to volume 28, inclumve. It covers 
proofs by its manufacturing competitors in all branches, and 
also the different classes of customers whose trade it and its 
fellow competitors seek. It is apparent that amcmg this lat- 
ter class (that is, the consumers of its products) we would 
naturally find evidence of any throttling of competition, of 
any undue restraint of the steel trade. The typical extracts 
we have made above from varied sorts of buyers, of varied 
sorts ctf products, covieiP wide ranges of coDsum^ ^o. ow 
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can read these volumes of testim<Hiy and fail to be satisfied 
that this great body of business men, scattered [89] over all 
parts of the country, in keen competition with each other in 
thmr several lines, is alert in seeing that competitive condi- 
tions exist between the manufacturers of basic steel products 
from whom they buy. And the sworn testimony of these 
men, who are vitally interested in the maintenance of real 
competition between the Steel Corporation and its manufac- 
turing competitors that such real competition does exist and 
has existed during the past ten years, cannot but carry a 
conviction that such is the case. A study of the testimony 
of these men, who are close to and vitally interested ob- 
servers of the prices of these products, shows that a single 
large concern, by lowering the price of any substantial steel 
product it sells, can depress the obtainable price. It further 
^ows that the converse is the case — that no single large 
concern, by raisihg or even maintaining the price of any 
substantial steel product, can raise the obtainable price. 
It further shows that the prices at which actual sales were 
made during this time in the steel trade depends on whether 
the consumption of steel was such that the mills were 
crowded with orders from buyers,* or whether buyers were 
crowded with offers from mills. In other words, if the mills 
were crowded with orders, there was an increase of competi- 
tion between buyers and a corresponding decrease in com- 
petition between manufacturers. On the other hand, if the 
mills were lacking in orders, then there was a keen competi- 
tion between mill-men to get orders and corresponding de- 
crease in competition among buyers to give them. The 
proofs further show that, when there is an increase of orders 
and a stiffening of prices, steel buyers are apt to buy at once, 
and this tends to further increase the price, but, on the other 
hand, buyers are not apt (volume 28, p. 11901) to buy at once 
whim the price grows less, but wait until the bottom is 
reached, and this withholding of orders tends to accentuate 
the fall of prices. The proofs further show that in normal 
times, when ability to fill orders and ability to get orders 
are in fair balance, prices vary but little*, but, as soon as that 
balance is disturbed, the tendency of prices up or down be- 
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comes accentuated, and increased competition follows be- 
tween the mills, if prices go down, between the buyers, if 
they go up. The study of these proofs, given by both mill 
owners and buyers of their product, satisfy us that this has 
been and is the course of the steel trade, and we are therefore 
justified from the proofs in concluding that the prices at 
which steel products have bera bought from the Steel Com- 
pany and its competitors have been fixed by business condi- 
tions — over demand or over supply. The proofs also show 
(volume 26, p. 11096) the same conditions and results pre- 
vail in the European steel market. 

Assuming, then, that the iron and steel trade in the United 
States is and has been during the time here in question flow- 
ing in the natural and normal channel of demand and supply 
and of genuine competition, we next inquire as to what 
course the proofs show the Steel Company pursues in refer- 
ence to such trade; in other words, is its course one of 
monopoly or in restraint of trade? Let us first ascertain 
what the practice of the Steel Corporation actually was and 
is as to prices. Whether that course be right or wrong, 
whether it be in violation of [90] the letter or spirit of the 
Sherman Law, there cail be no uncertainty in three things: 
First, what its policy is; of its having been openly and pub- 
licly avowed; and, lastly, of its having been followed. Its 
avowed general practice in regard to prices is thus sum- 
marized (volume 12, p. 4771) by its chairman. Judge Gary, 
who says : 

“ The United States Steel Oorporation has endeavored, so far as It 
could, to prevent the unreasonable Increase of prices. It has been a 
decided factor from time to time In beeping prices down to a level 
which was believed to be fair and Just Prices generally are controlled 
very much by the business conditions of the country. The ordinary 
laws of trade and sujqply and demand fix the general prices of com- 
modities, but the Steel Corporation has endeavored to prevent sudden 
and violent fluctuations downward by Its advice, but more particu- 
larly by Its own action in fixing its prices, and has endeavored to pre- 
vent the unreasonable increase In prices at times when the demand 
was greater than the supply and there was a genoal disposition In 
the trade to take advantage of these condlttons and unduly Increase 
urtcea.” 
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That it has followed this polii^ is the testimony of both 
its competitors and customers. Thus a manufacturer of 
agricultural implements, buying bars and plates both, in 
Bessemer and open-hearth .(volume 20, p. 8814), says: 

" Onr experience has been that, on advancing markets, the Carnegie 
Company were as low and frequently lower than competitors, while on 
declining markets they were generally a little higher.” 

Another manufacturer, a buyer of structural shapes and 
other products (volume 24, p. 9963), testifies that when prices 
are advancing the Carnegie Company is the last one to 
advance, and when they are declining it is the last one to 
decline. That this course has an absolute effect in steadying 
the market, and that every manufacturer buying plain ma- 
terial and fabricating it and being himself a bidder on the 
work prefers a steady market. 

The president of the largest chain factory in the country 
(volume 21, p. 8763), and who was a large buyer of rods 
and bars, testifies that in his judgment the American Steel 
& Wire Company has, in several instances of boom times, 
prevented a runaway market; that many times manufac- 
turers in that line have told him that if it were not for the 
American Steel & Wire Company the prices would advance, 
but that they could not get them to advance their prices. 

A very considerable Southern hardware man (volume 25, 
p. 10373) testified that in dull times the Steel Company’s 
prices were higher than its competitors, and that it did not 
go to the low quotations its competitors did; that this had 
an effect in steadying prices; that this is a benefit to buyers 
in that it removes the speculative feature. 

Another large Southern hardware dealer (volume 26, p. 
10720) and other buyers (volume 23, p. 9483) testify to the 
same effect. The testimony of competitors is to the same 
effect. Thus James A. Bowron, one of the leading Southern 
manufacturers (volume 25, p. 10427), testifies that they 
always knew what the prices of the Steel Company were; 
that they did not say their price was one thing and make it 
another; that their course was eminmitly conservative and 
tile principal barrier against chaos. He testified that the 
Steel Company had stood [91] in its own light in refusing 
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to advance prices when in his judgment the market justified 
advances. He adds : 

think, if I had been a stockholder in the Steel OorpoTation» I 
would have felt several times that it was failing to earn the money 
for me that it ought to have done by advancing prices.” 

The fact of such policy and the reasons for it are thus 
summarized by Charles M. Schwab (volume 11, pp. 4157, 
4158) ; 

” While I was president of the Steel Corporation, I should say that 
our prices as a rule were somewhat above the other prices in de- 
pressed times and below the other prices in prosperous times. In 
other words, we endeavored to keep more uniform. * ♦ ♦ The 
theory was that many smaller dealers bought their steel from this 
corporation ; that we did not want them to be speculators, nor did they 
want to be speculators, as it were, in the price of steel ; that as a rule 
they were caught with big stocks when prices were high, and made 
heavy losses by reason of rapid reductions and the Inclination to 
overbuy when prices were low; and, if prices were kept nearly uni- 
form, people buying steel would buy for their requirements and not 
speculatively.” 

The proofs also show (of which volume 26, pp. 11096, 
11074, 11248, and 10928, may be cited as examples) that this 
policy, which is also followed by other large steel manufac- 
turers, largely resulted in doing away with what are called 
delivery premiums; that is, of postponing deliveries of or- 
ders already taken at lower prices and giving the preference 
to orders taken later at higher prices, which higher prices 
were in effect obtained under the guise of so-called delivery 
premiums. The proofs likewise show that the lessening of 
extremes in the prices of basic steel products greatly benefits 
mills and factories that further fabricate such articles. Thus 
(volume 21, p. 8847) one such witness testified: 

”Of course, I am only a small manufacturer and, perhaps, to a 
certain extent, typical of the average small consumer of steel prod- 
ucts, but the conditions in the present decade are far more stable 
and far more favorable to intelligent manufacturing than they were 
in the previous period. Of course, the fluctuations have been less, 
and you can calculate on your road which you have to go over with 
a good deal more certainty. * * * The sudden fluctuations, ris- 
ing and falling in prices, were very unfavorable to the maintenance 
of contracts or to intelligent manufacturing. One could not buy and 
be sure that he could get out with a profit on account of the dips 
in the market” 
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The proofs sJiow that the practical effects of this policy 
are that in prosperous times buyers are apt to buy from the 
Steel Corporation and in depressed times from its competi- 
tors. Whatever the wisd<Hn or unwisdom of such a policy 
may be, we find no proof tending to show that it tends to 
monopolize the steel business or to unduly restrain trade or 
to prejudice the public. There is no proof that it in any 
way interferes with the right of any other person in the 
steel business to fix his own price on his own steel product. 
The proof shows that the Steel Corporation, in the exercise of 
ifis own business judgment, has elected to publicly announce 
its prices, to adhere to them with all buyers alike, and to give 
timely notice of its purpose to change them. It is neither 
the duty or the province of this court to express any opin- 
ion upon such policy, unless we are satisfied, as laid down 
by the Su[9S]preme Court, ‘‘that it prejudices the public 
by unduly restricting competition or unduly obstructing the 
course of trade,” and of this we have no proof. For, as we 
have seen, the testimony of those engaged in the steel trade 
is that this policy of the Steel Corporation, in refusing to 
raise prices, has not restricted competition or obstructed the 
course of trade, but, on the contrary, has tended to prevent 
prices from rising to what was aptly termed a “runaway 
market.” And in this connection it is just to note that if 
the Steel Corporation, in refusing to advance its own prices, 
prevented other manufacturers from advancing theirs, it 
was only exercising a veto power (volume 8, p. 8199; vol- 
ume 6, p. 2144) , which every one of many other competitors 
possessed, and was following a policy which was also fol- 
lowed by other large competitors (volume 6, p. 2108), who 
were also opposed to advancing prices. It is also just to say 
that in giving timely notice of its purpose to change them 
and, in giving publicity to its prices, in adhering to them, 
it will be seen on reflection that the Steel Corporation has 
adopted a policy of price publicity and adherence some- 
what analogous to the freight-rate stability followed by the 
railroads under the directions of the Interstate Commerce 
Commission, which published their rates and only changed 
them on notice. 
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We now turn to the other phases of this policy, yiz, the 
corporation refusing to sell at lower prices when prices 
dropped. That it did so, and that by reason tliereof it lost 
business, which naturally went to those who did lower tiieir 
prices, the proofe abundantly show. Of its right to refuse 
to sell at lower prices, provided it does not force others to do 
the same thing, there can be no question. This brings us to 
the question : What was the policy of the steel trade prior to 
1901 under such conditions, what was its result, and what 
evils are avoided by this change of policy? 

In that regard, the testimony leaves no doubt. We take the 
Carnegie Steel Company’s course in the earlier steel period 
as illustrative, not only of its policy, but as fairly typifying 
that of its competitors as well. The cause of falling steel 
prices is, of course, that there are not enough orders to cover 
the production, and this leaves two courses open to the steel 
manufacturer: He must either shut down his mill or go after 
orders to keep it running. The policy of the Carnegie Com- 
pany (and in that respect it was the same as others) was to 
try to keep the mills going, no matter what price they got for 
their product, or no matter whether their getting such orders 
meant the complete stoppage of their competitors’ mills. 
Practically applied, this policy meant a fierce, ruthless price- 
cutting trade war, the practical results of which were that, if 
these low prices enable one company’s mills to get the orders 
to run its mills, the taking of these orders from other com- 
panies’ mills and other sections of the country shut them 
down. Thus, in Government Exhibit (volume 11, p. 4279) 
we find a letter from Mr. Carnegie to the Carnegie Steel 
Company, embodied in its minutes, reciting such policy: 

“ In the tormer depressions we announced our policy, viz, take all 
orders going and run full. Our competitors beUeved we meant what 
we said, and this no doubt operated to clear the field. One after an- 
other dropped out: finaUy Pennsylvania Steel dropped out and only 
a few remained who could meet the lowest prices." 

[98] In volume 11, p. 4266, another letter of Mr. Carnegie 
to his company is given in evidence in which he says: 

"My view is that sooner or later Harrisburg (Pennsylvania Steel 
Company), Siwrrows Point (Maryland SteOl Company), and Scran- 
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ton (predecessor tA Lackawanna Steel Oompany) will cease to make 
rails like Bethlehem (Bethlehem Sted Oompany). The antamn of 
last year seemed as good a time to force them out of business as any 
oUier. It did not prove so. The boom came and cost us a great deal* 
of mon^.” 

The policy of taking orders, «yen without profit, was the 
destructive competition of that era. *‘To keep running 
[Government Exhibit, vol. 3, p. 1036], not to make profit, 
is the point we should steer to,” was the direction to the Car- 
negie Steel Company. “Take every order, otherwise we come 
to a stop and only feed competitors who would close if we 
went to rock prices.” Such being the policy, the proofs leave 
no doubt as to its effect. Mr. Schwab (volume 11, p. 4191) 
testified: That the destruction of the small and weak (com- 
petitors) was a practice not unknown in the old days. It was 
rather extensively carried on. It was at times with quite 
effective and marked results. That he did not know what 
percentage of them emerged from the steel wars in the old 
days. Not many. There were more gravestones than live 
competitors. That (page 4155) they did everything they 
could to secure all the business they could secure, regardless 
of the price at which they secured it. That it was pretty 
hard on the competitors at times, but that was their policy 
and one that it was very difficult to break away from. 

Speaking of that policy. Judge Beed (volume 14, p. 5671) 
says: 

" The policy of the Carnegie Oompany was to go out and get busi- 
ness, to take it wherever It could get It, and keep Its mills running 
full, and run regardless of the feelings or prosperity of its com- 
petitors.” 

The result of the rail-cutting prices, as testified to by 
Walter Scranton of the Scranton Iron & Steel Company 
(volume 8, p. 3200), was that the price of rails was forced 
down to $14 a ton; that this was below the cost of manu- 
facture; that, as a result of this war, his company was 
driven to abandon their mills at Scranton; and that wages 
were forced down to the lowest they had been for years. 
And as a practical example of this era of trade war competi- 
tion and ruinous price-cutting, we have the testimony of 
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Frank S. WitheiHbee, who, referring to the Troy Sted ft Bwn 
Company (volume 18, p. 7296), says: 

** The Carnegie Steel Company drove that company out of business. 
It drove it out of existence, not by the use of the ores. I think the 
cost of pig Iron was lower at Troy than It was at Pittsburgh. It 
drove it out of the business by i& policy of going to our customers and 
telling them to get the best price they could from us and they would 
name 60 cents a ton lower.” 

Referring to one of these ruinous trade wars between two 
large steel companies, Powell Stackhouse, president of the 
Cambria Steel Company, which was not one of the partici- 
pants, testified (volume 4, p. 1706) : 

“ Q. How nearly can you fix the time of what you called the Gates 
and Carnegie row? — A. That was somewhere In the '90’s; in the 
latter part of tlie Ws. 

” Q. About 1897, or somewhere along there? — ^A. Somewhere along 
there ; from 1805. I would not be sure of that. 

[94] ”Q. And that was foUowed, I Judge, from what you say, by 
rather a fierce trade war lasting a year or two? — ^A. Yes ; in all lines 
of steel. 

” Q. In all lines of steel? — ^A. Yes; everything. As a result of that, 
there was the keenest competition and steel was sold, bar steel, at, 
I think, less than nine-tenths of a cent. 

“Q. And it cost more than that to make it? — ^A. Yes; a good bit 
more. 

“ Q. And the consequence of this was very serious to the trade, was 
it not? — ^A. It was serious to everybody in the trade. It was very 
serious, for instance, to the warehousemen, that had some thousand or 
more tons of Steel, or whatever they migtit have on hand. Their stocks 
were probably reduced from one or two cents a pound way down. 

“Q. That warfare left a trail of ruin? — ^A. Yes; It did. 

Q. There were a great many failures on account of it? — ^A. Yes. 

“ Q. And general business disaster? — ^A. General depression. 

” Q. And business disaster? — ^A. Yes, sir. 

** Q. And failure and bankruptcy? — ^A. Yes, sir. 

” Q. (continuing) — ^were the direct effect of it, were they not? — ^A. 
Yes. 

” You had had trade wars before, I suppose, had you not?— A. Yes. 

” 0* But none so severe as that? — ^A. None so severe as that. 

” Q. But they were always attended with injury to the bustnesB, 
and especially to the warehousemen or middlemen, were they not? — 
A. Yes, sir. The middleman had bought and had his material on 
hand, and, overnight, by the price falling a few dollars a ton — 

”Q. (interposing) He was ruined?— A. He was ruined In tooine 
cases. Some of them carry very large stocka 
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**Q. The effect, 1 tnii^ose, of ench warfares, and particularly the 
Gates and Carnegie warfares, was felt mostly by the weaker concerns 
in the hosiness?— A. We all- felt it 

"Q. You all felt it, but the stronger ones weathered it?— A. Cer- 
tainly. 

And the weaker ones all went to the wall? — ^A. They were 
weakened so that they gradually dropped out. 

“ Q. They gradually dropped out? — ^A. Yes, sir. 

**Q. So the effect of that was not confined to the manufacturers, 
but was felt even more by the warehousemen and Jobbers, was it 
not? — ^A. Yes. They could measure their loss at once. If they knew 
what their inventory was and the difference between what they paid 
and what prices had fallen to, th^ could measure their loss at once. 

“Q. What about the retailers? What was the effect on them? — 
A. The same thing. Anybody that carried a stock of steel or iron on 
hand, if the value of that stock was reduced $5 or $10 a ton, Just 
simply had to write off that amount.** 

Indeed, the general competitive policies of the steel com- 
panies toward each other is well summarized (and this sum- 
mary is justified by the proofs) by the chairman of the Steel 
Corporation, who (volume 12, p. 4777) says: 

^*On the other hand, in olden days, the rule in this country was 
different in this line of business. I have no doubt the suggestion of 
Mr. Carnegie, which was read in court a few days since when I was 
present, represented [96] not only his views, but the views of his 
associates, and the views generally held amongst those who were in 
charge of the iron and steel industry of this country. There was a 
competition that was bitter, fierce, destructive. If it did not abso- 
lutely drive competitors out of business, it so harassed and injured 
them as to prevent them from extending their business, or from taking 
advantage of their location, and at times compelled them to close 
their mills, discharge their employes, and disrupt their organization, 
and, in fact, was a competition that, in the opinion of those in charge 
of the United States Steel Corporation, I might say the opinion of 
those in control of the industry generally In this country at tlio pres- 
ent time, was calculated to destroy, to injure instead of build up, to 
prevent extensions of trade, to limit the capacity or the opportunity 
of many who were engaged in the trade.** 

In that connection, and in corroboration of what the 
chairman says, the testimony of others (Reed, volume 14, p. 
5692; Roberts, volume 13, p. 4997; Farrell, volume 10, p. 
4058) should be noted. This is summarized by Robert 
Bacon, who (volume 14, p. 5494) says: 

'* The facts are that the policy of the company from the beginning 
has been to change the old method of dealing with competitors. Judge 
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Gary, who has done more for the United States Steel Oorporatlon in 
Its development and the ben^ts it has brought all hands than any one 
man since its formation, has made it a cardinal point of his policy, 
and has tried his best to inculcate it upon all the sub-companies that 
there was a new order of things, that there were new rules of the 
game in dealing with competitors, as well as in other human relations. 
Judge Gary has talked from the very first and has tried to compel 
the actions of all the others in the corporation toward dealing fairly 
and decently with competitors, as being the only way in which any 
kind of stability in prices or of conditions could be maintained. He 
has, from the beginning, preached and practiced the fairest kind of 
dealing with his competitors, keeping them informed, as far as he 
legitimately could, of all the conditions of the Steel Oorporatlon, and 
by doing so has gradually acquired a degree of confidence that in my 
opinion has never existed before amongst competitors. The old con- 
ditions have changed; the old destructive and ruinous and ruthless 
warfare of the early days of the iron and steel industries has dis- 
appeared; by reason of the attitude of Judge Gary more than anyone 
else, a condition has been produced among competitors in the iron 
and steel business, and, I believe, in many other industries, that hever 
before existed.” 

And in that connection it should be noted that no testi- 
mony has been produced in this record that a return to the 
old trade war system of ruinous competition would, as a 
matter of fact, benefit the public interests. On the con- 
trary, the proof is that present business methods and ethics 
are more to be desired. As expressive of the view of those 
in the steel business who are not connected with the Steel 
Corporation^ we may note the testimony of the president of 
one of the largest steel castings companies in the country, 
who (volume 20, p. 8067) says: 

” Before the formation of the Steel Corporation, business ethics, I 
might say, were in very bad shape; competitors had no confidence in 
each other ; they resorted to subterfuges, misrepresentation, and false 
statements. That same lack of confidence existed between sellers 
and many purchasing agents. It was a very undesirable condition 
in which to do business. For the past seven or ten years (in later 
times, at any rate) all that misunderstanding or misgiving has been 
displaced by manly, straightforward dealing. I do not think it could 
have been brought about without the Steel Corporation’s influence and 
example. The benefit of that example has extended into collateral 
industries like ours. I have noticed an improvement in the competi- 
tion of our own business in an ethical way. We stUl have the com- 
petition, but we do not try to misrepresent or tell lies any inore. We 
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are honestly friends now. Then we pretended to be friends, but were 
the bitterest enemies. It appears to be an improvonent tbat pervades 
the entire steel line, and being [9S] the largest unit, the most influ- 
ential unit, and setting a commendable example, has led us all to 
realize that it Is a betterment.*^ 

A study of these proofs satisfies us that, apart from all 
ethical questions, the strong trend of the steel business at the 
close of the last century was toward driving competitors out 
of business by cutting prices, and that the business policy 
inaugurated by the Steel Corporation (volume 14, pp. 567(X- 
5678; volume 18, p. 5218; volume 12, p. 4777; voliune 14, p. 
5717), and in which policy its competitors subsequently fol- 
lowed, has resulted, in the ten years of its existence: First, in 
a more general division of business between all competitors 
in the steel buaness than under the older system; second, in 
tending to minimize the shutting down of its own and its 
competitor’s plants in times of depression; third, it has made 
steel products non-speculative, and has therefore benefited all 
dependent iron and steel manufacturers by enabling them to 
have a steady, non-speculative supply of those basic steel 
products on which their plants depend for operation. The 
evidence on which these conclusions are based is corrobo- 
rated by the business facts and business results in which we 
now summarize in the working out of this policy for ten 
years by the Steel Corporation and its competitors. During 
that time the business of both competitors and Steel Com- 
pany has increased very largely, but it is highly suggestive, 
indeed, conclusive, proof that the Steel Company had neither 
monopolistic control or power to restrain trade, since, the 
proportion of trade increase was very materially greater on 
^e part of the Steel Corporation’s competitors than its own. 
These significant figures prove that mere size, or bigness of 
buaness, is not necessarily a monopoly of business at the ex- 
pense of all others engaged in it. And in that connection, 
and as aptly expressive of our views, we may quote with ap- 
proval the language of Judge Hook of the Eighth Circuit, in 
^ concurring opinion in the Standard OU ease (C. G.) 178 
Fed. 196: 

** SncceM and magnitude of buslnew, tbe rewards at fair and bon- 
otable endeavor, were not among tbe evils wblcb tbreatened tbe pnblle 
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welfare and attracted the attention <»C Oongress. Bnt when lliear had 
been attained by wrongful or unlawful methods, and competition had 
been crippled or destroyed, the elements of monopoly are preamt 

In the most important element of steel rails, an item on 
which great stress has been laid as a most important factor 
of monopoly, and control of prices, we find that, in spite of 
the general increase of rail production, the Steel Corpora- 
tion’s . relative proportion of rail business has fallen off 
nearly 8 per cent, while its competitors’ had increased cor- 
respondingly. In the great basic item of steel ingots, on 
which the great bulk of steel manufacturing rests, while 
the Steel Company’s ingot business increased 44 per cent, its 
competitors’ ingot business grew nearly three times as fast, 
viz, 137 per cent. To say that any monopoly of ingots ex- 
isted when this bill was filed, that it now exists, or that it can 
exist is simply to run counter to the testimony of ten years’ 
business experience and to the evidence in this record. In 
the great item of structural shapes, which enter into bridges, 
building, and other common uses, while the business of the 
Steel Company in these years increased nearly one-half, to be 
exact 42.7 per cent, its competitors have, [97] during these 
years, gone ahead nearly four times as fast, 164.4 per cent, 
and in that connection it will be observed, as heretofore 
shown, that a large part of the increase of the Steel Com- 
pany’s structural product was in the foreign, not in the 
home, market, in which latter market it has more than 300 
fabricating competitors. Practically the same proportions 
exist in wire rods, the basic, of wire fences, and other articles 
of widespread use. In wire rods the Steel Corporation has 
increased its business 49.7 per cent ; its competitors 182.2 per 
cent, nearly four times as fast. So also a monopoly of the 
tin-plate industry was feared, while the outcome shows the 
Steel Corporation has in tin plate and teme plate increased 

63 per cent, its competitors have increased threefold as fast, 
viz, 186 per cent. So in the pipe industry. Instead of their 
being a monopolistic and exclusive growth, there has been a 
retire retrogression, for, while the pipe business of the 
Steel Corporation has largely increased (in wrought pipe 
36 per c^t and in seamless tubes:! 100 per cent), its competi- 
tors have increased nearly she times as fast (in wrou^t pipe 
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^9.9 per cent and in seamless tubes over seven times as fast, 
750 per cent). In the item of pipe alone, it has already been 
noted in the testimony of the general manager of a great gas 
(Munpany that, as a buyer of pipe, it enjoys active competition 
between 13 concerns. 

These facts and figures conclusively answer the charges of 
monopoly and restraint in the home market. We are there- 
fore justified in answering in the negative the question to 
which the foregoing part of this opinion is addressed, 
namely, Was the United States Steel Corporation at the 
time this bill was filed, then prejudicing the public interests 
by unduly obstructing the steel and iron business of the 
United States? 

[3] We turn next to the steel and iron trade with foreign 
nations and address ourselves to the second question, namely. 
Was the United States Steel Corporation, at the time this 
biU was filed, then prejudicing the public interests by unduly 
restricting or unduly obstructing the steel and iron business 
with foreign nations? 

In taking up that question, it is to be noted that the entire 
foreign business here in question is now carried on, not by 
the Steel Corporation, but by a subsidiary of the Federal 
Steel Company ( volume 10, p. 3775), called the United States 
Steel Products Company. This company was formed in 
1908, and the Federal Steel Company is the owner of its 
stock. This Products Company is not made a party to this 
bill, and there is no prayer for its dissolution. All other 
subsidiary companies of the Steel Corporation are made 
parties, and their dissolution in many cases prayed for. 
Whether the omission of the Products Company from the 
bill, and the absence of any prayer for its dissolution, was an 
omission, or was advisedly done, with the purpose of con- 
serving its foreign trade, does not appear. But the absence 
of a formal prayer for the dissolution of the Products Com- 
pany is, however, of no practical importance, for the continu- 
ance of such foreign trade of the Products Company is mani- 
festly dependent on the manufacturing facilities, the product 
diversity, and the financial ability of the Steel Corporation. 
Ify therefore, the Steel Corporation be dissolved by this 
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court, the Products Company will be divested of the practical 
commerdal 198 J power of continuing its foreign trade, since 
the proof is (volume 10, pp. 3844-3879) that "80 per cent of 
the goods it sells necessarily (volume 6, p. 2216 ; volume 12, 
p. 4731) comes from the Pittsburgh District in which the 
Federal Company has but little production. If the Federal 
Company be also dissolved, then the Products Company will, 
of course, be left without any mills or plants which are so 
located (volume 10, p. 3829) as to do export budness, but 2 
per cent of the Federal Steel Company’s product now going 
(volume 10, p. 3829) into foreign trade. So that the foreign 
trade of the Products Company, if acquired and held in vio- 
lation of the Sherman Law, can be as effectually ended by a 
dissolution of the Steel Corporation, or the Federal Steel 
Company, as though the Products Company had been made 
a party to this proceeding and its dissolution prayed for and 
decreed. 

It is apparent that the monopolization and restriction of 
foreign trade must, in the nature of things, consist of either 
taking away from others a foreign trade which already ex- 
isted, or if such foreign trade was not in existence, then in 
building up or maintaining such foreign trade by preventing 
or restraining others from entering it. 

Now foreign trade is not a mere general, theoretical ab- 
straction of selling abroad, but is a concrete, definite, com- 
mercial business proposition in iron and steel. We have our 
domestic trade, which consists in supplying domestic use or 
consumption. And such domestic use necessitates one hav- 
ing or taking to the market where his customer is located, 
the article the latter wants to buy. It goes without saying 
that if one man has a wire mill at Pittsburgh situate near 
another man’s billet mill, and that billet mill has in its ware- 
house at all times an ample supply of billets to run the wire 
mill (the proofs, volume 10, p. 3773, show 18 different anal- 
yses of such billets are required), the wire-mill owner will 
prefer to deal with, and will deal with, the billet mill in 
Pittsbirngh in preference to dealing with one at Chicago. 
And this is so, because freights are eliininated (volume 10, 
p. 8987) ; uncertainties of railroad transportation are avoid- 
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ed; if materials prove faulty or not of the right metallic 
character (volume 10, p. 37T8), the mischief can at once be 
remedied. Of course, if the Chicago mill, from any motive, 
chooses, either from over-production, business needs, or other 
causes, to offer the wire mills at Pittsburgh billets at a lower 
price than the Pittsburgh mill, a sale might be made; but 
this occasional purchase could and would result in no estab- 
lished, normal trade between the Chicago billet mill and the 
Pennsylvania wire mill. The only way such normal trade 
relation could be established would be by the Chicago manu- 
facturer locating a permanent stocked warehouse near the 
Pittsburgh wire mill. If its cost of production was so low 
and it could pay the freight from Chicago to Pennsylvania, 
and could furnish in quality, quantity, and price the same 
product as the Pittsburgh mill, then, and then only, could 
it hope to have normal, continuous trade with the Pitts- 
burgh wire mill. We take this homely but suggestive illus- 
tration to emphasize what the proofs show are the demands 
and requirements in foreign iron and steel markets which 
confront an attempt to enter them, and that such market is 
not to be held by the mere occasional shipping of goods to 
foreign countries. Moreover, in considering the possible 
range of for[99]eign iron and steel markets for American 
iron and steel, there most first be excluded from that market, 
Germany, France, Austria, Italy, and Bussia. The proof is 
(volume 10, pp. 3846, 3847) that the tariffs of each of those 
countries prevent the sale there of American iron and steel. 
The proofs also show (volume 10, pp. 3827-3849) that the 
attitude of the English public and the hostility of Englidi 
labor organizations toward American iron and steel like- 
wise prevent American iron and steel products entering 
England, save wire fences, the manufacture of which is only 
now being taken up there. It follows, therefore, that Ihe 
iron and steel trade of the United States with foreign na- 
tions must be largely built up in other parts of the world, 
and such has been the outcome of the efforts of this company 
as shown by the proofe. Beferring to trade in such nations 
as are not closed to the iron and steel business by their 
tariffs, these in a general way are the steel markets of Asia, 
96S25*— 1T-^oil6 6 
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Africa, the British Colonies, all South America, Cuba, and 
Mexico. But while these markets are open, they were, when 
rile Steel Corporation was formed (rolume 10, p. 4125) — 
“practically pre-empted by foreign mannfacturers and foreign mer- 
chants; that is, principally continental concerns, Bn^lsh concerns, as 
well as having branch offices and warehouses in all of the consuming 
markets of the world. It was a very difficult thing to enter those 
markets. The European manufacturers had been established in the 
markets of South America, Asia, Africa, and the Orient, some of 
them over 50 years. There was not only a prejudice, but a hostility, 
in most cases against newcomers in the trade. In order to get a foot- 
hold In these markets we usually had to sell helow the prices of the 
concerns that were established there, and who had their customers 
and native salesmen, and all the advantages that go with a long occu- 
pation of a business In any foreign country. It Is more the custom 
In foreign countries than it Is here for people to attach to themselves 
customers that buy from them regularly.” 

Moreover, the proofs (volume 10, p. 8842) show, and such 
would seem to'be the manifest commercial fact that : 

“It Is Impossible to develop a foreign business unless it is done 
continuously. Buyers will not patronize people who are not in a 
position to give them a continuous source of supply.” 

Without entering upon a discussion of other matters, it 
sufScies to say that, not only were these foreign markets pre- 
empted and tenaciously held by foreign manufacturers, for- 
eign merchants, and foreign bankers who refused to finance 
importing enterprises there unless there was (volume 10, 
p. 3833) a sripulation that all materials riiould be bought 
in such bank’s own country, but the markets required the 
maintenance of varied lines of products, the only way to 
supply which varied lines was by maintaining varied lines 
of finishing mills at home and the maintenance of large 
warehouses (volume 13, p. 4974; vol. 11, p. 4139) abroad. 
The proofs in the case show that in 1901, when the Steel 
Company was formed, with the exception of wire exporta- 
tions — ^whidi for various reasons (volume 10, pp. 3792-3790- 
3791) was not broadly successful — there was no iron and 
steel trade of an established or ccmtinuous character between 
American iron and steel manufacturers and foreign nations. 
It is true there were spasmodic exports which at times 
amounted to considerable volume, but they were not continu- 
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aas or sustained, and they resulted in no establi^ed 
trade or dealing. In (100] deed, in many cases the 
nature of this spasmodic trade (volume 10, p. 88^) was 
such as to create a hostile feeling toward any subsequent 
effort on the part of American iron and steel trade to enter 
the same foreign market. The proofs ^ow that at that 
time and for many years previous, so long as the demand of 
the home market was sufficient to absorb their product, our 
iron and steel manufacturers made no effort to sell their out- 
put abroad. When, however, the reverse was the case, and 
they had on hand a surplus product for which there was no 
domestic trade, they went into the foreign market and tried 
to get rid of such surplus product there. The European and 
American steel and iron market being inter-related (volume 
28, p. 12013), the proof is that, in addition to paying the 
freight to get his goods to the foreign market, the American 
manufacturer had, in order to get customers away from the 
foreign manufacturers who were already in possession of 
such trade, to cut the price when they sold in the foreign 
market. This spasmodic course grow to be known in the 
steel business as ** dumping” (volume 10, pp. 8843, 3846, 
3993), and may be well likened to the bargain sales by 
which a merchant seeks to dispose of a surplus stock which 
he cannot sell at normal prices. It will, of course, be ob- 
vious that a manufacturer could not continue such low-price 
dumping any more than a merchant could dispose of all of 
his stock — instead of his surplus stock — at bargain prices. 
The proofs (volume 26, p. 11096) show the same course of 
dumping abroad in times of depressed markets was fol- 
lowed by European steel manufacturers in our market. The 
then status of American steel manufacturers is shown by the 
proven experience of the Carnegie Steel Company. It was 
the most aggressive of any of the steel companies to enter 
foreign trade, exporting 70 per cent of the then steel exports 
(volume 11, p. 4845). The Carnegie Company’s location, 
facilities, and frei^t rates enabled it bett» than most other 
companies to enter foreign trade, and from its works, as the 
foreign trade of the Steel Corporation developed, such trade 
to the extent of (volume 10, p. 8845) 24 per cent of the entire 
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product of the Carnegie Company goes into such export 
trade. It will therefore appear that the Carnegie Company 
can be fairly regarded as the best fitted of American steel 
companies to compete for export trade. Referring to that 
time, the president of that company (volume 11, p. 4139) 
testified : 

“We had made spasmodic attempts at it In doll times when 
business could not be secured at home, we would make attempts at 
foreign business by going in and making an unusual price, which was 
the only way that any foreign business could be secured then, Inas- 
much as we bad not an established business or buMness connection, 
and therefore customers were not Inclined to buy from a firm who 
could only furnish them occasionally.” 

The relation of the Carnegie Company to foreign trade is 
shown by its minutes, etc., as they appear in Cov’t Exhibit, 
vol. 3, p. 1134. From the proofs in the case three things seem 
settled, namely : That when the Steel Corporation was formed 
American steel manufacturers had no real dependable export 
trade abroad ; that such sales as they made were qiasmodic, 
made with a view to dumping surplus product; and such 
sales were secured by underselling the European market 
when they had no home market. It will also appear that be- 
ing ex- [101] eluded by the steel tariffs of Germany, France, 
Russia, Austria, and Italy, and by other causes from Eng- 
land, such dependable foreign markets as were open for th»n 
to build up, as will be seen later, had to be found in other 
parts of the world. This summary of the situation is war- 
ranted by the study of the proofs.* 

* We may add that, wholly apart from the record, a reading by ns 
of books, articles, and addresses on the subject of foreign trade satis- 
fies us that the evidence of those who have in this record testified on 
the subject are in harmony with the views expressed in current litera- 
ture of the steel trade. From that reading we have selected, as ex- 
pressive of the then attitude of the American steel trade toward the 
foreign market, an article by James M. Swank (whose reports of sta- 
tistics, Defendant’s Exhibit, vol. 8, p. 146) have been received by all 
piartles to this record as reliable. In an article oh the Future of 
the American Iron Trade, In the Engineering Magaslne of 1896 (vol- 
ume 10, p. 618), Mr. Swank says: 

“ Bxcqjt In periods of excitement, fike that whltA prevailed last 
summer, our capacity for the production of Iron and steel will be 
greater than the home demand. Thli fact, Joined to the cheapmdng of 
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Seeing, then, that when the Steel Corporation was 
formed, no such volume of foreign trade in steel existed; 
that the acquisition of any part, or indeed the whole of it, 
could constitute a restraint of trade with other countries; 
and seeing that the foreign trade which the Steel Corpora- 
tion had during its earlier years had increased from approxi- 
mately $31,000,000 to $91,000,000 — ^we turn to the next ques- 
tion, Did the Steel Company acquire this original or addi- 
tional trade by monopolizing or restraining foreign trade, or 
attempting to do so; or, on the other hand, was its acquisi- 
tion the natural and normal growth of fair business effort? 
We have said the foreign trade of the Steel Company in 
1911 was $91,000,000, but of that amount some $30,000,000 is 
really not solely its own, but was shared by it with other 
American steel manufacturers. To explain, it will hereafter 

all Iron and steel products through competition, has led many of our 
manufacturers to look to foreign markets to absorb our surplus prod- 
ucts or to employ our surplus capacity. An examination of our export 
statistics for many years shows that this is a delusive hope." 

Mr. Swank then takes up our Iron and steel exports for many years. 
He shows that during the 15 years following 1870 there was no prog- 
ress whatever; that during the next six years it increased rapidly 
when a decUne began, foUowed the next year by a slight increase. He 
called attention to the fact that, included in our iron and steel exports 
have been a number of things, such as machinery, boilers, hardware, 
sewing machines, saws, tools, locomotives, etc., which formed the 
principal part of our iron and steel exports; that out of $30,000,000 
in the aggregate of such exports, less than $400,000 was pig iron ; that 
plates and sheets were less than $200,000; that nails only amounted 
to $500,000, and iron and steel rails about the same amount, ending 
with this statement: "The other products of our rolling mills and 
steel works forming an infinitesimal part." He then says : 

" It is evident that our iron and steel manufacturers as contradis- 
tinguished from the manufacturers of machinery, hardware, saws, 
tools, sewing machines, locomotives, and other finished articles have 
little to hope for in foreign markets under present conditions or those 
which have recently prevailed." 

The conclusion of his whole article is this : " It follows from what 
has been said that American iron and steel manufacturers must look 
almost entirely to their own country for the employment of the pro- 
ductive capacity of their iron and steel works, and that, if this capac- 
ity cannot be properly utillised, some of it, as in the past, must stand 
We or be abandoned. The fittest works will survive. For these 
tiiere will be sufficient employment" 
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appear that in. the develop [102] moat of a foreign eteel 
trade, the Steel Corporation has established agencies, ware- 
houses, freight communications, and other exporting agencies 
in many markets of the world. As we read the testimimy 
(volume 11, pp. 4471, 4472), in reference to this $80,000,000 
of foreign trade, it seems that if an American manufacturer 
of steel finished products, for example, locomotives, oil tanks, 
gas tanks, cars, etc., had an inquiry, or desdred to make a 
bid to furnish sudi goods in some foreign country, where 
such manufacturer did not have, but the Steel Corporati<m 
did have, a representative, the Steel Corporation would, on 
request, ascertain and report to the American tank manufac- 
urer what price he would have to put on his tanks, etc., to get 
into the desired foreign market. The ability of the tank- 
maker to meet such foreign competitive price in the prospec- 
tive buyer’s market depended, amongst other things, on two 
items — ^the cost of the sheets from which his tank was made, 
and the freight cost of delivering the tank. In case the cur- 
rent prices of such sheets in the American steel market were 
such that the tank-maker could not sell his tank low enough 
to compete with the foreign bidder the Steel Corporation 
would agree to furnish the plates at such lower price as would 
enable the tank-maker to underbid his foreign competitor. 
This price reduction, coupled with the fact that the Steel Cor- 
poration would forward the tanks with its own freight, en- 
abled the tapk-maker and the Steel Corporation to tiius 
jointly sell the tank, which neither could do alone. By such 
operations, where it made the basic material, but did not 
make the finished article, the Steel Corporation, in 1911, thus 
did $30,000,000 in trade abroad in finished steel products in 
codperation with other American manufacturers. The proofs 
show that this course of price reduction was followed in 
order to induce American manufacturers of finished steel 
products to coiiperate with the Sted Ciorporation in extend- 
ing the latter’s foreign trade. The uncmlaradicted proof in 
that regard is that these f cnreign reduction {nices <hns given 
to American manufacturers to enable than to compete in 
the foreign markets were open (volume 11, p. 4472) — 

**to aU eomers; anybody that wanted to devdtv a tortija b ne l n eee 
reoelred our assistance, not only in ttie way of apodal prices, bet wa 
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would tend him a salesman In a fordgn country and place our office 
at his dlqMwal and help him in every way to build up a foreign busi- 
ness * * * (volume 10, p. 8836). Our office is an encyclopaedia 
for the manufacturers of the United States, particularly in Iron and 
steel and those collateral lines. We have never hesitated to give in- 
formation with regard to conditions in countries, and the credit of 
people whom we may have been doing butdness witb, and especially 
facilities and information generally with regard to tarlifs in countries 
and railway facilities for Internal distribution generally. * * * 

(volume 10, p. 3836). I had prepared under my direction a list, I 
think, of about 158 manufacturers to whom we have made a special 
allowance in order to enable them to develop a foreign business.” 

' The proofs show (volume 10, p. 3848) that this large vok 
ume of business, termed by the Steel Company “ re-export ” 
business, and amounting, as stated, to $30,000,000 in 1911, 
was shared in by 158 other firms or companies, and in making 
such re-export articles from 15,000 to 18,000 men were em- 
ployed. The proof is (volume 10, p. 3885) that on ocean 
freights the Steel C!orporation had no rebate or advantage 
over [103] its competitors. It will be observed that in thus 
reducing the price of basic steel materials to enable manu- 
facturers to enter the foreign markets, the Steel Corporation 
has pursued the same helpful course of lower freights for 
exports which the Interstate Commerce Commission has, 
since 1903, approved of the railroads doing. In that regard 
the proofs show (volume 11, pp. 4474, 4475) — 

“If a shipment Is made from Pittsburgh to New York under a bill 
of lading beginning and ending with Pittsburgh and New York, that 
where it is known that it is going to be exported the rate is less than 
when It is known it is going to stop in New York ; the tariflB are pub- 
lished. • * * There is an export rate and a domestic rate, and 
the Qovemment has encouraged the export business to the extent of 
permitting the Interstate Commerce Commission to make export 
rates. The export rates have been In effect since 1903.” 

And we may add the proofs (volume 10, p. 3933) show 
that the Interstate Commerce Commission has gone to the 
extent of differentiating among different articles for export, 
making freights on export rails lower than on other export 
utides. We may here say that the Interstate Commerce 
Commission and the railroads in thus cooperating with the 
Steel Corporation, and these other manufacturers in allow- 
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ing lower freights from interior points to the seaboard on 
goods intended for export, has followed the poli(^ adopted 
in European countries. In that regard the proohs (volmne 
28, p. 12037) show: 

“ The German Government and the German railroads help for the 
export of finished products, but they charge the full domestic rate for 
any finished product that Is imported." 

Passing on, then, from this $30,000,000 of the foreign 
trade which ^e Steel Company has created for itself by in- 
ducing domestic consumers of its basic products to jointly 
^tee into a foreign trade, and considering the other foreign 
trade, $60,000,000, which is its own, we examine the evidence 
as to whether the creation and building up of this, its own 
foreign trade, involves monopoly or restraint of trade. 
This becomes all important, because the Steel Corporation 
contends that the creation and building up of a foreign 
steel and iron trade was one of the controlling reasons that 
led to its formation, and not a purpose to restrain or mo- 
nopolize interstate home trade. In that regard the conten- 
tion of the Steel Corporation is that no such foreign steel 
and iron trade could be built up without the large resources 
of the Steel Company (volume 10, pp. 3790, 3791), and the 
varied products which the integration and combination of 
its units alone made possible. The mere statement of this 
contention- shows its importance, for if the twofold pur- 
pose of this'^statute is to foster and protect trade, both for- 
eign and interstate, and if foreign trade cannot be increased 
without some such mechanically varied and financially 
strong agency as this Steel Corporation, then manifestly 
such agency is not a violation of a statute whose purpose 
was to permit— -not to prevent — ^the normal, natural, and to 
be desired development of unrestrained, unmonopolized 
trade, both foreign and domestic. In taking up this ques- 
tion, we dismiss once and for all the question of mete vol- 
ume or bigness of business. The question before us is not 
how much business was done or how large the company that 
did it— the vital question is hpw was the business, whether 
big or little, done— was it, in the test [104:] of the Supreme 
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Court, done by prejudicing the public interests, by unduly 
restricting, or unduly obstructing trade f The question is 
one of undue restriction or obstruction of trade, and not of 
undue volume of trade. If . mere size were the test of mo- 
nopoly and trade restraint, we have not one, but a half 
dozen unlawful monopolies in the large department stores 
of a single city. If a manufacturing and selling business, 
fully equipped for its local market, extends its operations 
to cover a State, its business, its facilities, its capital, must 
grow larger. If it is to cover nations, it must be larger still. 
These plain facts simply buttress the holdings by courts 
that the normal and necessary expansion of business to any 
size is not forbidden by the Sherman Law, unless such ex- 
pansion is accompanied or accomplished by an undue re- 
straint or obstruction of trade. For, as said by Mr. Justice 
Day in Flint v. Stone Tracy Co.,, 220 U. S. 166, 81 Sup. Ct, 
342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312: 

“The possession of large assets is a business advantage of great 
value; it may give credit which will result in more economical busi- 
ness method ; it may give a standing which shall facilitate purchases ; 
it may enable the corporation to enlarge the field of its activities and 
in many ways give it business standing and prestige.” 

Turning, then, to this foreign trade, we find that in 1901 
the Steel Corporation did a foreign trade of $31,000,000, and 
in 1911 of $91,000,000. This (volume 10, p. 3847) was 90 
per cent of the foreign iron and steel trade of the country. 
On the one hand, it is charged that this foreign trade was 
acquired by violation of the Sherman Act; on the other, 
that it is the normal and natural result of lawful business, 
commercial foresight, and persistent effort. To determine 
these contentions from the evidence, we now address our- 
selves. Of the purpose of this corporation to create and 
possess this foreign trade there can be no question. So that, 
if it was illegally done, the company can not escape the legal 
consequences. Its avowed purpose to enter into and acquire 
foreign trade in iron and steel is shown by the corporation’s 
own proofs. Gary, volume 12, p. 4733; Beed, volume 14, 
pp. 5658, 5562, 5568; Bacon, volume 14, p. 5476. Indeed, in 
outlining the plan and scope of the (^rations of the Steel 
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Company, whose formation he was then advocating, its first' 
president (Schwab, volume 11, p. 4139) says: 

** I enlarged and perhaps made a more strenuous talk to Mr. Morgan 
upon the subject of export, and our ability to export, and foreign 
business in foreign markets, than any other, excepting only the eco- 
nomic advantages to be derived.” 

Indeed, that the Steel Corporation was largely formed, 
that its large financial resources were designed, and the va- 
ried lines of its constituent manufacturing units were bought 
to enable it to successfully enter foreign trade, is shown by 
the proofs. Thus (volume 11, p. 4321), referring to his 
talk with Mr. Morgan, Mr. Schwab says: 

”1 expected, naturally, to increase the foreign trade very much. 
May I explain what I mean by my development of foreign trade? 
1 said before that this business could only be practicaUy and success- 
fully developed by works having a complete line of steel products, and 
that was one of the things to be gained by this organization. 

[105] ”Q. And in taking this up with Mr. Morgan you presented 
that? — ^A. That was one of the things I urged.” 

The fact that the development of the foreign trade necessi- 
tated a wide diversity of products, that this product diver- 
sity was to be obtained by the Federal Steel Company ac- 
quiring a number of mills making such diversity of prod- 
ucts and completely integrating itself, is shown by the 
proofs. Referring to carrying out the general plans which 
he and Mi^ Morgan outlined for acquiring such properties, 
Judge Gary (volume 12, p. 4733) testified: 

”Q. Now, what were the subjects considered by you gentlemen, 
directors of the Federal Company or owners of the Federal at that 
time, and on account of which, or after considering which, you 
reached the resolution you mention? — ^A. The question of securing the 
Carnegie properties, with their ore reserves, which contained a class 
and character of ore in large quantities which the Federal or the 
Minnesota Iron did not have, particularly their miUs for diversified 
product, their location, and their organization, which was believed 
to be a very good one, and, if possible, the acquisition of other com- 
panies owning finishing mills, in order to diversify the product, in- 
including the Wire Company, which had been offered to us a num- 
ber of times, and for the purpose, as 1 have said, of completing a 
rouhded-out proposition for the development of the business, exten- 
sion of the business, manufacturing at lowest cost, and, particularly, 
increasing the extent of export business.” 
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And that such foreign trade demanded such wide diver- 
sity of product as could only be supplied by a company 
which was broadly integrated to manufacture such diversi- 
fied supplies is shown by the proofs. In that regard, a wit- 
ness of long experience in foreign trade (Farrell, volume 
10, p. 8790), says: 

What is the nature of your customers in foreign countries? 
Do you sell merchants or directly to consumers, or both? — ^A. We 
sell to merchants, consumers, and manufacturers. 

Is there any advantage in selling to merchants to have a 
diversified line of product? — ^A. A great advantage. That is the rea- 
son why we have been able to develop our business, because we could 
offer them a diversified line of products from one source. 

“Q. From your knowledge of the business and of the way it is 
done, what would you say as to whether or not the different con- 
stituent members of the Steel Corporation could all together have 
developed such a foreign trade as has been developed by the cor- 
poration, if they had remained separate and distinct? — ^A. It would 
have been utterly impracticable or impossible. We had had an ex- 
emplification of that at the Pittsburgh Wire Company, where we 
were obliged to confine our exports to two or three different prod- 
ucts, because of the necessity of having facilities to deal with cer- 
tain lines of business. ♦ ♦ ♦ 

** Q. Take, for instance, the American Steel & Wire Company, as an 
economic proposition — ^as a business proposition ; will you state 
whether or not it would have been feasible, or possible, for the 
American Steel & Wire Company to maintain agencies in the various 
countries as stated on Exhibit 39? — ^A. It would have been impossible 
owing to the cost. 

Q. What would be the fact as to the Carnegie Steel Company in all 
these countries? — ^A, The same thing would apply to the Carnegie 
Steel Company, even to a greater extent, because of the character of 
their product, which is not as widely consumed as wire products and 
sheet-steel products, and some of those others except in the case of 
some coarse products. 

** Q. What influence, if any, does the offering of one class of steel 
products have on the sale of another? — [106] A. In the export mar- 
kets, we say that one product sells another; that is, by having the 
great range of products, the buyer has an opportunity to order prac- 
tically all of his requirements. Frequently these people will charter 
their own sailing vessels and load them themselves. They want to 
btQT everything they can.” 

That this is a correct business estimate of the demands of 
the foreign market is corroborated by the testimony of the 
president of probably the most widely diversified range of 
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finished steel products company in this country, who (Sim- 
mons, volume 23, p. 9408) says: 

** Q. In what way has your ability to carry on a foreign business 
been affected by the fact that you have a full line consisting of many 
kinds of edge tools and cutlery?*— A. Without that, we would have 
practically no business abroad. 

**Q. Why is that?— A. Because no one line or one item in the line 
would be sufficient to interest the foreign buyers. It is the complete- 
ness of the line under one brand and one uniform quality that they 
seem to take an interest in. 

“ Q. That is, they buy full lines of you, do they? — ^A. Yes, sir.’* 

• 

Of the fact that this policy of foreign-trade expansion was 
as such entered into by the company and has since been pur- 
sued the proofs are full. Boberts, volume 13, p. 4969; vol. 
11, pp. 4147, 4148. A most experienced man of one of its 
constituent companies, the American Steel & Wire Company, 
and who had developed its foreign wire business, was given 
absolute charge of the development, along the lines pre- 
viously advocated (Schwab, volume 11, p. 4147; Farrell, 
volume 10, pp. 3774, 3775), of all the export business. In 
1903 the Products ^mpany, a subsidiary of the Federal 
Steel Company, was created for that express purpose. A 
systematic plan was pursued of establishing foreign dis- 
tributing warehouses and of building up new freight lines 
and shipping facilities. It will thus appear that, whatever 
may be the legal consequences of the acquisition of this great 
voliune of foreign trade, there can be no doubt of the fact 
that it was acquired by this company in pursuance of a well- 
understood purpose. The proofs also show that the diversi- 
fied products of the Steel Corporation, the location of its 
plants for export manufacture, and its facilities generally, 
are the means by which this trade has been supplied and 
built up. And they also disclose the fact that the different 
subsidiary finishing companies of the Steel Corporation 
were, among other things, chosen and acquired by that com- 
pany with a view to developing the very foreign trade which 
has since been acquired. Sudi being the case, it logically 
follows that if the possession of this great volume of forrign 
trade is illegal as a monopoly or restraint of trade, the Steel 
Corporation, of which the Products Company is tiie mere 
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agent, is also a yiolator of the Sherman law. Was, then, this 
foreign business acquired, on the one hand, through illegal 
methods by the Steel Corporation monopolizing or attempt- 
ing to monopolize or to restrain foreign trade? Or was it, 
on the other hand, the result of lawful and fair means to 
expand and increase American foreign steel and iron trade 
without driving out those who were in such foreign steel 
trade, or without preventing those who wanted to enter it 
from doing so? 

[107] We have already seen that when the Steel Corpora- 
tion entered this field there practically was no existing for- 
eign steel trade held by American steel manufacturers. We 
have seen the opposition existing in such foreign markets to 
the building up of such trade by a newcomer; we have seen 
that the markets of practically all the principal nations of 
Europe were tariff closed to American steel, and that the 
spasmodic dumping policy theretofore pursued by American 
steel manufacturers had created (volume 10, pp. 4126,4127) a 
prejudice against American trade which had to be overcome. 
In that regard the proof by a witness of long practical ex- 
perience, broad grasp, and commercial success in building 
up a discredited foreign steel trade gives weight to his evi- 
dence. It is (volume 10, p. 3842) : 

“It is impossible to develop a foreign business unless it is done 
continuously. Buyers will not patronize people who are not in a posi- 
tion to give them a continuous source of supply. We had, in the early 
stages of the corporation, to live down the dumping business, which 
was quite prevalent with some of the companies prior to the forma- 
tion of the Steel Corporation. • * • Prior to the formation of the 
United States Steel Corporation some manufacturers in this country 
at times during depressions here would ship large quantities of mate- 
rials to markets, principally to producing markets, such as Great 
Britain. The result was that prices were broken down, and in many 
Instances the material was never delivered because the customers, 
after the prices had been disturbed, could buy material in their own 
country, and in some instances the customer has paid compensation 
to sellers to cancel the contract" • 

• Indeed, the long time required to get foreign shipments of steel to 
their ultimate destination, and the changes In price meanwhile, makes 
even a regular, sustained foreign steel bumwss (volume p. 4128) 
a hazardous one. 
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He fuither says, in substance : 

Dunqping is an uneconomic practice, and one that does not dev^op 
a oontinuous business. It was a sporadic business and was indulged 
in owing to the exigency of manufacturing at the time. The export 
business of the corporation has been prosecuted continuously. It has 
been built up from two hundred and ninety thousand tons in 1908, I 
think, to two million two hundred and forty-six thousand tons in 
1912. 

Speaking of the efforts of American steel manufacturers 
endeavoring from 1895 to 1901 to dump materials abroad, 
the same witness (volume 12, p. 4629) says: 

They were endeavoring to dispose of large quantities of material, 
and in doing so they dislocated those markets, and as a consequence of 
that the prices were greatly demoralized, and the manufacturers in 
those markets not only met the prices made by the Carnegie Steel 
Company, but made lower prices ; and the result was that thousands 
of tons of material were not delivered by the Carnegie Steel Company', 
and it was an actual fact that the buyers of their products paid them 
a compensation to let them out of the contracts after the market had 
been demoralized. The records of our office in London show, and I 
have examined them myself at times when I have been over — I was 
Interested in looking it up — show that over $100,000 was paid to the 
Carnegie Steel Company by buyers for canceling contracts after they 
had thrown this material on the market there to shipbuilders and all 
sorts of people.” 


It took the Steel Company (Schwab, volume 11, p. 4148) 
one or two years to get the foreign business started. It was 
necessary to establish and maintain a series of large ware- 
houses all over the commercial world. Space forbids details, 
but tl\e proof (Farrell, volume 10, p. [108] 8785; Defend- 
ant’s Exhibit, vol. 2, pp. 179-189) shows that nearly 800 
places of business have been established in 60 different coun- 
tries and in all parts of the world, and that great warehouses 
or distributing stations have been opened at strategic dis- 
tributing steamship centers. Taking Belgium, for example : 
It was a great manufacturing country; it had a tariff and 
90 per cent of its manufactured product (volume 10, pp. 
8786, 8849) was exported. Consequently, there was no mar- 


ket for the Steel Company there, except street car rails. But 
notl^itbstanding there was practically no Belgian market for 
fo||^ steel, the Steel Company located a large warehouse 

"*■*?» tKt 
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at Antweirp in which it stored 10,000 tons of steel products, 
principally pipe. It was compelled to do this, because from 
Antwerp it was able to reach trading centers it could not 
reach direct from the United States. In that regard, the 
proof is (volume 10, p. 3786) : 

“We have shipping opportunities at Antwerp that do not exist In 
this country. Antwerp is a great distributing point; a large number 
of sailing vessels go to ports in the world that are not reached by 
steamers.” 

In the same way, while the Austrian tariff (volume 10, p. 
3847) shut the Steel Corporation out of that country, it 
established a warehouse at Trieste, Austria, by reason of 
the fact that wire products and pipe can be trans-shipped at 
Trieste to ports on the Adriatic, Syria, and the Mediter- 
ranean. In the same way, the Steel Company established 
a warehouse depot at Vancouver, British Columbia, through 
which it furnished (volume 10, p. 3805), light rails for lum- 
ber camps, sheet iron, wire goods, and pipe. The building 
up of trade with British Columbia exemplifies that the steel 
trade acquired there was not by the Steel Company restrain- 
ing or monopolizing an existing foreign trade, but was, by 
its creating a new and non-existent foreign trade, in the face 
of serious obstacles. To reach Vancouver, the Steel Cor- 
poration was confronted by a railroad freight rate from 
Pittsburgh to Vancouver of $18 per ton, while the English 
steel manufacturer could reach Vancouver on already estab- 
lished lines of steamers from Liverpool to Vancouver at $7 
per ton (volume 10, p. 3805). When his steel reached -Van- 
couver, the Englirii manufacturer paid one-third less of 
the preferential Canadian tariff than the American manu- 
facturer (volume 10, p. 3799). The result of these adverse 
conditions was that, after the Steel Company opened its 
warehouse at Vancouver, it found (volume 10, p. 3805) that 
it was impossible to do much business unless the Steel Com- 
pany itself established a line of its own steamers from Ne^> 
York to Vancouver, through the Straits of Magellan. The 
Products Company itself, accordingly, started such a line, 
whidi is tlm only one from New York to Vancouver. It has 
four steamers of its own in service and two chartered ves- 
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sels. These vessels call en route at many ports on the west 
coast of South America and Mexico, at some ports which 
have no regular steamship line. In addition to carrying the 
products of the Steel Ojrporation, they (volume 10, p. 380()) 
have "'been carrying considerable (piaiitities of material for 
other manufacturers in this country who had been unable 
to develop a business because of the lack of facilities.” In 
order to obtain return freight for their steamers, the Prod- 
ucts Company have |109| to load them at Vancouver with 
lumber or coal for the (xulf of California (volume 10, p. 
3807) there they reload with cop[)er matte for Dunkirk, 
France; and in France they take on chalk for New York. 
The whole triangular trip occupies from seven to eight 
months and shows the hitherto unused methods and the con- 
tinuous sustained effort that must be made to get and hold 
foreign trade. By like effort trade suited to the varied needs 
of various countries has been built up. Thus (volume 10, 
p. 3787) distributing warehouses have been established at 
Johannesburg, South Africa, at Sydney, Australia, in New 
South Wales, Copenhag(*n, Denmark, Barcelona, Spain, 
Singapore, Straits Settlements, Valparaiso, Callao, Buenos 
Ayres, Ilio Janerio, and other ])arts of the world to the 
number of 40. These warehouses (volume 10, p. 3787) are 
stocked with light rails for mines, corrugated iron for build- 
ing, tin plate, wire {)roducts, pipe, and pretty nearly every- 
thing the Steel (\)mpany makes, except railroad rails. The 
steel for South America is carried by shij) loads in chartered 
vessels; the Products (.^ompany having under charter, when 
this testimony was taken in 1913, some thirty-five vessels car- 
rying cargoes to all parts of the world. Permanent and ex- 
tensive bureaus are maintained at London and at Paris (vol- 
ume 10, pp. 3780-3815), in order to sell from there to the 
English and Fren(;li Colonial possessions, buyers for which 
r gatlier at the two cities named. The necessity 

llttr sustained continuous effort is showm by the proofs (vol- 
^nne 20, p. 7059). For example, the Products Company has 
a general steel trade in the Argentine Republic of six 
(volume 10, p. 3794) consisting of wire prod- 
1, tin plate, rails, structural material, street 
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railway material, etc. Taking the item of structural steel, 
the proofs show the continuous means bj^ which such trade is 
obtained and held. The company located a resident engi- 
neering force there, designed and built in Buenos Ayres the 
first steel structural luiilding in South America (volume 10, 
p. 3794), and, as a result of the maintenance of such a per- 
manent engineering fonie there, has built every steel struc- 
ture in Buenos Ayres, and (volume 10, p. 3795) “we have 
maintained a very lai'ge oflice there. We are building a 
number of government buildings there. We built all the 
buildings of the Buenos Ayres Exposition. Wc built one 
for the Argentine (Jovernment and one for the United States 
Government for their exhibits there.” The ju’oofs (volume 
10, p. 3795) show that the products sold in the Argentine to 
make up this six million aggregate are produced by the 
following subsidiary companies of the Steel Company, 
namely, the Carnegie Steel Company, the American Sheet 
& Tin Plate Company, the American Steel & Wire Company, 
the National Tube (>)m])any, and the Lorain Steel (.^ompany, 
and (volume 10, p, 3801) the American Bridge (k)mpany. It 
will be noted that these products, with the exception of the 
Lorain Steel Company, practically come from the Pitts- 
luirgh district, and thus substantiate the proof (volume 10, 
p. 3820) that the Federal Steel Company was driven to 
further expansion and integration in order to enter foreign 
trade. 

I no I A similar tiadc of diversified articles amounting to 
four millions (volume 10, p. 380il) has been built up through 
agencies in four principal commercial centers in China, and a 
trade (volume 10, p. 3812) of five millions in Cuba. As evi- 
dencing that the foreign trade was largely newly created 
instead of taken from others, reference may be made (vol 
ume 10, p. 3811) to the trade built up in Black Sea territory. 
The steel sheets, pipe, and wire products from the American 
Sheet & Tin Plate, the American Steel & Wire, and tlie 
National Tube Companies were at first sent to Hamburg 
and there trans-shipped. The building up of that trade by 
the Steel Company has caused (volunje 11, p. 3811) the 
establishment of a direct lino sailing every six weeks from 
95825°— 17— VOL 6 0 
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New TtnlE to Mediterranean, for which the Prodacte 
Compaji^ fnonished the nndeus of each cargo, viz., from 
8,0M tb 6,000 tons, but which afford shipping fiunlities to 
AiriOrioan manufacturers of all kinds of products. In die 
same way, a sustained trade of dx millions a year (volume 
10, p. 3818) has been devdoped in Japan. This trade con- 
sists in pipe, railway material, structural bridge sted, light- 
gauged steel, tin plate, and street-railway material, in all 
(volume 10, p. 8819) to the extent of 25,000 tons per 
month. In addition to using the regular steamer line, three 
or four vessels chartered by the Sted Corporation carried 
out entire cargoes each month from New York to Japan of 
the varied products (page 3818) of the Carnegie Steel Com- 
pany, American Steel & Wire, American Bridge*, American 
Sheet & Tin Plato, National Tube, and Lorain Steel Cmn- 
panies, respectivdy. 

We have cited the above comparatively few forcing 
proofs as to illustrate the Steel Company’s foreign trade to 
exemplify its own continuous and indefatigable efforts (vol- 
ume 10, pp. 3844r-8846), to build up this trade on legitimate, 
commercial lines, and not by trade restraint or monopoly at the 
expense of its competitors. It has been the creation of a new 
American foreign trade, and not the monopolistic seizure of a 
pre-existing American forei^ trade. Space constrains us to 
go into the extent of territory and varying character of that 
trade, die varied and individual requiimnents that had to be 
met in differdit markets, all of which show conclusivdy that 
the dumping, spasmodic foreign-trade practices in vogue in 
the steel trade at the dose of the last cmitury were at varimice 
with the building up of dependable foreign trade, and that 
with the Steel Corporation’has come the substitution of rea- 
stmible, sound, and successful commercial practices in whidi 
and by which, under the proofs in this record, a dependable 
fotbiffn sted trade can alone be built up. All these proofi^< 
^fyicts, and results seiHre to justify our oondusions, whidi we 
ited as a fact, that this foreign trade of the Steel Corpora- 
tii^ has not been gained by monopoly and is not a nw- 
nbj^l^j that it does not, and has not, restrained trade; but, 
others in the sled trade ( Yotmgstown, toI- 
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am« 19, p. 7708; Maryland, volume 20, p. 7979) have been, 
at the same time, free to enter such foreign trade and have 
done so to the extent of their resources. From a business 
view-point, the niatter is well summed up by an experienced 
business man, produced by the Government, who, speaking 
of the wire and [111] nail business with which he was fa- 
miliar, and of the export business of the Steel Company, 
says (volume 5, p. 2083) : 

** I woald aay that it is the magnificent organization of the export 
department of the Steel Corporation which accounts for their success 
to a large extent In every country in the world th^ meet the condi- 
tions; for instance, they have to have different gauges in different 
countries and different size kegs. In Japan there is a unit there 
which is different from elsewhere. Ours Is a keg of 100 pounds, but 
theirs is a keg of 183 pounds. Now, to know bow to reach all the 
different countries and supply the needs according to the drcum- 
Btances and give them prices, and so on, in their own money, or it 
may be in Ikigllsb money, it is their wonderful organization that en- 
ables them to reach out as they do. 

“Q. So the organization of the United States Sted Products Com- 
pany, which handles the foreign business, is a very valuable thing 
for the steel trade of this country, is it not? — A, Absolutely so. It is 
a wonderful organization.” 

Bearing on the systematic organization thus referred to, 
the proof (volume 10, p. 3788) is, in substance, as follows: 

“ The managers of these large offices in foreign countries are almost 
entirely American, and nearly all of them have been trained in our 
offices here. We have a dvil-service system in our business, and our 
men are promoted from one office to another according to their apti- 
tude for business In certain countries. One man might be a good 
business man in Brazil, and might be a total failure in Australia.” 

As showing that this foreign trade has been built up on 
business executive effort, we may here refer to the facts later 
noted, namely, the very material decrease in the cost of sell- 
ing and the very material increase in the prices obtained. 
And in that connection, namriy, the increase in price ob- 
tained for goods sold abroad, and the decrease of price fw 
goods sold in the United States, the proof (defendant’s ex- 
toL 2, p. 190) tiiows the important fact, namely, that 
foreigh trade has not been built uf? at the expense of 
til^ ihcime market. Witiiout entering into tile detaSs 'bf t^^ 
exhibit^ it suffices to say that some 80 sted or wire prcdu^ 
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are there listed, all of which have been sold at ^materialfy 
higher prices in the foreign than the same articles were 
being sold for in the home market We find in thiat list sudi- 
important and widely used articles as tin plate,' structural 
steel, blooms, billets, and' slabs, axles and steel wheels, plates,' 
bars, and hoops, T-rails, pig iron, black and galvaniz^ pipe^ 
seamless tubes, horseshoes, wires of all kinds^ nails and 
spikes, fences, bale ties — for all of which higher prices were 
charged and obtained in the foreign market than those paid 
by the domestic consumer. In connection with that exhibit, 
we note the testimony of W. E. Corey (volume 8, p. 8042), 
who says that, during the time he was president of the cor- 
poration : 

** The Products Compaoy had become so well established aud had' 
worked up such a line of customers, and trade conditions in the world 
were such, that as high prices were netted to the mills on foreign 
business as on domestic, and on some occasions were higher on cer- 
tain contracts.** 

To the same efifect is the testimony of James A. Farrell 
(volume 10, p. 3863), who says: 

** Q. According to this statement, Exhibit No, 48, the gross tonnage 
of the corporation increased between those years from 1,001,716 to 
2,243,188 tons, that is, from 1904 to 1912, or 128.9 per cent?— 
[119} A. Yes, sir. 

“ Q, While the seUing value increased 18L7 per cent?— A, Yes, sir; 
181.7, 

** Q. Or an increase of the average per gross ton of 258 per cent?— 
A. Yes. 

** Q. What occasioned that increase in the average price per ton re- 
ceived by you on these export sales?— A. Because of the fket that we 
were constantly selling a higher^riced product; that is, we were seU- 
ing the various commodities in highly finished lines and fewer of the 
products in semi-finished and coarser lines. 

. ** Q. How was it that you were able to increase the value ; or im- 
prove the kind of product you were seUing in that way? Was.it 
because you w^e becoming established, or why?— A. It was a natural, 
development due to the fact that we had established offices all over the 
world, and because of the fact that our mUls were getting into a state * 
of preparatioa to do this diversified hutiiiMi 

Q. In addition to semngr the higher grade of gbods^ nmre 
artides. how do the prices thiie gpaciflc.jCKm^^ 
per tohb.,^ U04 and 1912, as a rule?— A inieyrShow an liiuaeaae ^ 
abbid^^ per cent 
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' **<2, Thai yow laereaae was cansed by that also, that you were 
able to set better prices on a spedflc prodnc^f— A. Tes, sir. 

“ Q. Or many of the q>eclflc products? — A. Tes. 

"Q. That Is all detailed. Is It not, in defendant's Exhibit 42?— A. 
It is. 

Q. Tear by year?— A. Tes; 1904 to 1912. 

^Q. InclnsiTe?— A. Tes. 

“ Q. This Exhibit 43 shows an increase in the domestic business in 
tonnage from 1904 to 1912 of 87 per cent, or from 5,818,1^ tons to 
10,877,544 tons, and an Increase in the selling value of 65.2 per cent, or 
a decrease In the average per gross ton on shipments to the domestic 
market of 11.6 per cent? — ^A. 11.6 per cent. 

"Q. What was the occasion of that? — ^A. Because of the fact that 
prices In the domestic department have constantly shown a decline. 
We were getting about $8 a ton less for materials in the domestic 
market than we were receiving In 1904. 

“ Q. Ton have stated that you are getting about $8 per ton less In 
the domestic market than you did In 1904, that is, you did in 1911? — 
A. Tes. 

" Q. Has the price In the domestic market fluctuated In that time 
more or less In different years?— A. More or less, but It has gradually 
shown a lower return.” 

In this matter we have not overlooked Government Ex- 
hibit No. 205 (volume 4, p. 1614), which challenges some 
11 articles of export. It will be observed, however, the ex- 
hibit itself concedes that the prices include ‘‘ in the majority 
of cases the freight and insurance to destination.” As we 
have no facts and figures as to the separate items of such 
‘‘C. I. F.” exports, we have no proof warranting our ex- 
cepting them from the conclusions stated above, namely, 
that higher prices have usually been obtained in the foreign 
market than have been charged in the domestic. 

It will thus be seen that the significant factor in the view 
of the e^erienced witness quoted above (volume 6, p. 2088) 
is in the Products Company ascertaining, meeting, and sup- 
plying the individual need of individual foreign markets. 
And, as emphasizing his illustration of a [118] different 
pul-keg tmit in Japan as the basis of doing business, it 
pight be added that to gain a foothold in the trade of 
India another unit was demanded, for the proofs chow (vol- 
ppi lOj p. 3792). that in India the keg tmit does not prevail 
j,t adl; that there the nail unit is a seven-potuid package of 
nails in paper packages, which are put up in such package 
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ftt the nftU mill at Allentown, Pa., a seaboard plant, whidi 
was acquired with the American Steel & Wire Ciompimy. 
In the same way the proofs show (volume 10, p. 8792) the 
markets of Australia demand an oval nail, while in Java a 
round one is required. Indeed, the absolute necessity of 
making different goods for the foreign markets from those 
made for home trade is illustrated by the proofs of the 
large expense necessarily incurred to meet these local for* 
eign requirements. . Thus the evidence (volume 10, p. 
8881) is: 

" The first rail order we executed at the Tennessee Works was for 
the Argentine Government, for the Ohnmblcha Railway. We ex- 
pended on the rolls In preparing the rails for that order something 
like $74,000. That was the first order.” 

And (volume 10, p. 3844) : 

"After the corporation acquired the American Sted & Wire Com- 
pany they expended $800,000 on the Allentown mill in order to 
diversity Its products and Increase its opportunity to do a wider 
range of foreign business than it was doing at the time." 

A patient study of the proofs of actual business facts, diffi- 
culties^ and efforts shown in the testimony of experienced 
business men leads us to these conclusions: 

First, that the foreign business in steel and iron done by 
the Steel Corporation has increased (volume 10, p. 8843) 
from 290,000 tons in 1903 to about 2^60,000 tons in 1912, 
and in value''from $31,000,000 in 1904 to $91,000,000 in 1913 
(volume 10, p. 3788). 

Second, that the Steel Corporation normally does from 
80 to 90 per cent of the foreign iron and steel business of the 
United States (volume 10, p. 3897) ; that its exports of 
$91,000,000 in 1913 includes ^0,000,000 of “ re-export ” busi- 
ness, so called, which it does in connection with other Ameri- 
cui manufacturers using its basic products; that the ** re-ex- 
port” business in connection with other companies (vdlhme 
10, p. 8848) gave employment to from 15,000 to 18,000 .meu, 
and the foreign business of die Sted. Corporation to 40,000 
men. 

Tluid, that its competitors in tiie iron and steel budness, 
with'" some few exceptions (volunin 19, p. 7709), do not seek 
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to entor the ^foreign market so long as they can get a market 
at home (volume 10, pp. 8846, 8847, 8697 ; volume 20, p. 7980; 
volume 28, p. 12089), and what foreign steel business there 
was prior to 1901 had been small, and gmierally not profit- 
able, and was done at from 7 per cent to 11 per cent expense 
on invoice (Farrell, volume 10, p. 8791; Government Ex- 
hibits, volume 8, p. 1188; Fainter, volume 5, p. 1974; Steven- 
son, volume 8, p. 1098; Benner, volume 6, p. 2499, in connec- 
tion with Farrell, volume 12, p. 4628; Gary, volume 12, p. 
4768; Defendant’s Exhibit, volume 9, p. 781). 

Fourth, that the success of the Steel Company in budding 
up this continuous foreign trade primarily consisted in its 
mechanical ability [114] to make the wide range and variety 
of product required by foreign markets and in its manufac- 
ture such diversified products at plants properly located 
for export trade. Volume 10, pp. 3790, 3843, 8844, 4128; 
volume 11, p. 4320: volume 13, p. 5017; volume 28, p. 9408; 
volume 20, pp. 7978, 7979. In that connection reference 
might be made to the proof (volume 10, p. 4128), as showing 
how essential to the maintenance of foreign trade is the 
diversity of product which comes from broad integration 
(volume 10, p. 4128) : 

“Q. Can a manufacturer having a large line of products for sale 
•tlford to maintain such warehouses and conduct that business, when 
a person manufacturing only one line of goods could not afford to 
do it? — ^A. It was tried by the National Tube Company before the 
formation of the Steel Corporation. Th^ established a large ware- 
house at Johannesburg, South Africa, and were obliged to abandon it 
for two reasons, one because of the cost of doing business. It cost 
them over 8 per cent to do the business, because they had one line of 
goods to sell only.” 

Fifth, in gradually reducing its own overhead cost of for- 
ei^ selling (volume 10, p. 8791), from about 8^ per cent in 
1901 to 8 per cent in 1911. 

Sixth, in gradually increasing the price of such of its 
product as was sold in the foreign market from 1904, when 
tho trade had gotten under way, to 1912, while it was at the 
wAma time gradually decreasing the price of such of its product 
as ivaB sold to (mnsuiners in the home market. Volume 10, pp. 
886^866. These relative changes are shown by deftodant’s 
Exhibit (volume 2, p. 208), as follows: In 1904 the Steel 



i'»22$4!m>SBUL 

Opinion of tbe Oeiirt 

< '43orp<iNttoii ’sold such of ite product as it dkpdrted at an 
: '>ia*(r«ra|ge' price' of ^7.22 per gross ton; bj 1912 it waff able to 
: 'Viaricet them at ^.24. During the same period it was in 
1904 receiving for such of its product as was sold in the home 
>j market an average of $41.44 per gross ton; by 1912 this price 
^ was reduced to $36.53. 

With these facts, figures, and results proved in this record, 
we are- warranted in holding that the foreign trade of the 
. Steel Corporation, its mode of building it up, and its reten- 
tion when built up are not contrary to the Sherman Law. 
To hold otherwise would be, practically and commercially, 
to enjoin the steel trade of the United States from using the 
business methods which are necessary in order to build up 
uid maintain a dependable business abroad, and if the Sher- 
man Law were so construed, it would itself be a restraint 
of trade and unduly prejudice the public by restraining for- 
eign trade. Happily, it is open to no such charge, for, as 
the Stipreme Court in the Standard Oil case said: 

" One of the fundamental purposes of the statute Is to protect, not 
to destroy, rights of property.” 

[4] Seeing, then, that the Steel Corporation, at the time 
this petition was filed, was engaged in the natural and nor- 
mal conduct of business, both home and foreign, and that it 
was not then monopolizing, restraining, or attempting to 
monopolize'.or restrain, trade in iron and steel between the 
States or with foreign nations, we next tom to 1901, tiie 
' year the corporation was formed, and address ourselves to 
the inquiry whether it was formed in order to so monopolize 
or restrain trade; or, to use the test fixed by the Supreme 
Court (Nash v. United States, supra), [115] was the Steel 
Company, when created, a combination which by its intent 
was meant to, or by the inherent nature of its contemplated 
acts would, prejudice the public interests by unduly re- 
stricting competition or unduly restraining' the comae of 
trade'll Now, what is meant by the phrase “the inhment 
nature of its contemplated acts,** which violate the statute 
tfheuian ‘illegal combinatioU is originally formed, and which, 

' iobitiiiiUing, because inherent el«n$nts warrant its dissolution 
' whenever questioned, is illustrated by what was found to be 
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> tiie fftct in the Staindard Oil caae. There the cohrt baaed ita 
right and duty to dissolve the Standard Oil Company on 
the two facte that, first, the Standard Oil Company (221 
U. S. 74, 81 Sup. Ct. 602, 65 L. Ed. 619, 84 L. B. A 
[N. S.] 884, Ann. Cas. 1912D, 784) destroyed the “poten- 
tiality of oompetition ”/ and, second, that it was ** a monopo- 
liza^n bringing about a perennial violaUon of the second 
section of the act.” And that there was in the Standard Oil 
Company of New Jersey a destruction of the power to com- 
pete— the potentiality of competition — and a perennial, con- 
tinuous, and perpetual violation of the law was shown, in 
the court’s estimate (221 U. S. 75, 81 Sup. Ct. 505, 55 L. Ed. 
619, 84 L. E. A. [N. S.] 834, Ann. Cas. 1912D, 784), by the 
following state of facts: 

*‘(a) Because the unification of power and control over petroleum 
and Its products which was the inevitable result of the combining In 
the New Jersey corporation by the increase of its stock and the trans- 
fer to it of the stocks of so many other corporations, aggregating so 
vast a capital, gives rise, in and of Itself, in the absence of counter- 
vailing circumstances, to say the least, to the prima fade presumption 
of intdit and purpose to maintain the domlnancy over the oil Industry, 
not as a result of normal methods of industrial development, but by 
new means of combination which were resorted to in order that 
greater power might be added than would otherwise have arisen had 
normal methods been followed, the whofe with the purpose of ex- 
cluding others from the trade, and thus centralizing in the combination 
a perpetual control of the movements of petroleum and Its products in 
the channels of Interstate commerce.” 

At this point we deem it proper to specially note these 
vitally important terms used by the Supreme Court, viz, the 
destruction of ‘‘the potentiality of competition,” and the 
“ perennial violation ” of the statute. For, when it comes to 
the question of the dissolution of the combination, and that is 
tlie phase of this case we are now considering, a dissolution 
Aiust be decreed Wlmnever the inherent nature of its contem- 
j^ted acts is such that from its very nature the combination 
wBB bound to destroy “ the potentiality of competition,” and 
'^these violations w^, from its inherent nature, bound to be 
'“pNrannial. In other words, the Standard Oil ^mpany had 
- to be diusolved because ito inherent nature was such that it 
^»Was bound to destroy the power to compete in petroleum, 
aiod it would not be heard to say it had no intent to destroy 
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competitiuai when its inherent nature had made it do so. It 
therefore follows that, if such destruction of the power of 
competition and that by perennial violation tEus evidenced 
the original inherent illegal nature of the combination, it 
would seem that if a long series of years had not resulted in 
a combination either destroying actual competition of others, 
or of their power to compete, or had not resulted in the long 
years of the combination’s business in constant, perennial 
violations of law, it could not 1116 ] reasonably be held that 
the inherent original nature of such combination was such as 
to make it unlawful when originally created and liable to dis- 
solution whenever afterwards challenged. On the contrary, 
it would seem that the acts of a combination are fair tests of 
the real inherent nature of the combination, and that in such 
case the time-tried rule, “ By their fruits ye shall know them,” 
might well serve to best gauge the source or tree from or- on 
which the fruit matured. But, passing by this time-tried 
rule, with its practical tests of what the Stral Company did 
in the ten years subsequent to its creation, let us address our- 
selves to the proofs of what was done at or about the time 
the Steel Corporation was formed, and from these proofs 
alone determine whether the object of those forming it was 
to prejudice the public by unduly restricting competition or 
unduly obstructing the course of trade, or, even if there was 
no such intent, was the inherent nature of the Steel Corpor- 
ation’s contemplated acts such as to prejudice the public by 
unduly restricting competition or unduly obstructing the 
course of trade? 

A Study of these proofs satisfies us that the United States 
Steel Corporation could not have been formed unless the 
minds of two men had previously united in a common pur- 
pose. Those two men were J. Pierpont Morgan and Andrew 
Carnegie. With them coSperated Charles M. Schwab, the 
President of the Carnegie Steel Company, Elbert H. ^ry, 
president of the Federal Steel Company, and Jan^ EL 
Beed, the counsel of Mr. Carnegie and a director of the 
Carnegie Steel Company, all of whom, except Mr. Carnegie, 
becmne directors of the Steel Corporation. White the co- 
operation and participation of otiier persons and other com- 
pames subsequently aided and was necce^ry to the cany- 
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ing out of the proposed formation of the Steel Company, 
yet, laying aside all mere incident, and going to the crux of 
the case, it is' dear from the proofs that the Carnegie Steel 
Company hdd such a dominant, idation to the steel and 
iron trade, and Mr. Morgan hdd such a dominant rda- 
tion in finance, that unless Mr. Carnegie, who was the con- 
trolling shareholder of the Carnegie Steel Company, and 
Mr. Morgan, through his rdation to the finances of the 
country and as a director of the Federal Company, could 
make possible a purchase of the Carnegie Company by the 
Federal Company, the United States Steel Corporation 
could not, and would not, have been formed. As Messrs. 
Schwab, Gary, and Beed all aided in bringing the two 
principals to an agreement, and as a result of such agree- 
ment was the formation of the Steel Company, we are justi- 
fied in saying that, if there was intent to violate the Sher- 
man Law, to be effected through the organization of the 
Steel Company, then such company was primarily the work 
of Messrs. Carnegie and Morgan, assisted, of course, by all 
those who participated in the furtherance of this primary 
purpose of bringing the principals together, as directors of 
the Federal Steel Company in agreeing to a purchase of, 
or in forming and taking part in, the management of the 
Steel Corporation itself. 

Considering the magnitude of what was done, the mere 
sequence of events which resulted in the formation of the 
Steel Company had a directness, a simplicity, and a rapidily 
which is remarkably. On De[117]cember 12, 1900, Charles 
M. Schwab made an address at a dinner given to him in 
New York in which, in substance, he gave a clear statement 
of the steel business, showing that the metallurgical method 
of making steel and the physical method of handling it 
were then fully developed, and he outlined his notions of 
wherein further advance was possible. His testimony as to 
his address is: 

** ]; tallCBd about the advantages that might be derived from doing 
acjDHUinfacturlng business on a larger scale . ^n bad then been at- 
and that we had undertaken In the manufacturing lines up 
tp that ttme; all our oideavors up to that time had been to perfect 
methods of mannlhctura By that I mean metallurgical and eoo- 
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nomleal meUiods. By economleB I mean Chat I believed that wo had 
then reached the llmlt» or very nearly so,* at whldi eoenomtoB from 
a metallurgical or mechanical standpoint could be made effective, and 
I believed that the next great step In economical manufacture was to 
so reflate the business ancT plants of the business In manufacturing 
on a larger scale than had ever been attempted heretofore; that 
Instead, as was then the practice, of having one mill to make 10 or 
20 or 50 products, the greatest economy would result from having 
one mill make one product, and make that product continuously. 
The history of manufacture has shown that any line that specializes 
in any direction obtains the best economical results, and I believed 
that the various lines of steel should be so specialized, that It Was 
not possible for any one company then to do that at once, but I also 
believed that great economies would result from locating mills at the 
point of consumption, by which the cost of transporting the finished 
material to the point of consumption would in many cases be reduced 
or saved. I also pointed out that 1 believed that great economic re- 
sults would follow from our being able to manage these concerns in 
a manner that would stimulate the most effective effort in the man- 
agement of the different concerns. 

s * m s * « • 

** 1 went on to say that one of the most effective things would be 
our ability, as I said before, to stimulate the various managements. 
Secondly, or thirdly, I felt that the great export business of tills 
country in iron and steel could only be done in that way. I felt, 
furthermore, that great economies would result in all these general 
Items of expense which are met In the manufacture of iron and steel, 
on account of selling, traveling, office expenses, and all the general 
items that each individual concern with an individual line had to 
cbver with full organization. That could be covered by one such 
organization, and I felt that much economy would result in that dlrec- 
tlott, and, Indeed, the whole line of my talk that evening was intended 
to show that the next great economic step to^be made in the manufac- 
ture of steel, or, indeed, any business In general — did not confine 
myself entirely to the steel business-Hlirectly to the steel business, 
but. In general, that the great economic result to be next obtained in 
manufacture was by the adoption of these methods, and then 1 made 
that application generally to the steel Industry. * * • i pointed 
out, for example, the attempt that had been made to manufacture 
steel cars; that few companies throughout the United States who 
were engaged In the manufacture of bridges and other fabricated 
materials were attempting to manufacture steel cars ; that that coiild 
tiever be stiioessfui; that the bUly way it could be shccesifni was for 
some one works to devote Itself bxcliisively to the manafacture of 
‘Steel cars, and one kind of Stem ehra; that if different kinds' of steel 
oars had to be made, Uke passenger cars, for example,^ as being dif- 
iiwent f ran two sepSirate worfm, m foimwing 
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genorariine of polioyi w<niM haoe to be built and so operated. 1 then 
pointed out, for example, structural steels. In those days a structural 
mill would .probably make six different sizes of beams and channels 
and unglesr by my plan a mill would be built that would roll on angles 
exduslTely, and a mill would then be built that would roll on beams 
exduslT^, and that the finished material, and so forth, of these 
mills, being adapted for that special thing, would be better and 
cheaper. 

* ' * • « « « * 

[1181 **Weil, Mr. Morgan listened with interest, and then asked 
me to sit down and talk with him a fOw minutes. The dinner was 
short and we sat in a corner and talked for some time at more length 
and with more amplification upon this subject.** 

Shortly afterwards Mr. Morgan sent for Schwab, who 

**Thls whole subject was then gone into with much more detail, 
and the theories which I then advocated were amplified with reference 
to their application to the steel industry ; and I pointed out at that 
interview to Mr. Morgan in great detail the economies and advan- 
tages that would result under those theories from their application 
to the steel industry. 

**Q. Was there any suggestion then, or discussion, with regard to 
the .advisability of a large corporation with facilities for manufac- 
turing on all lines?— A. There was; that was the chief discussion of 
the evening. 

** Q. Can you go into that a little fuller? 

« « * 4 > * « * 

** I told Mr. Morgan that if the steel industry of this country were 
to start anew, that if there were no steel plants here, what I should 
advocate and build was such a plant as I have described heretofore; 
but that in view of the. fact that the most of these things did exist, 
perhaps not in an ideal way or ideal location, that a new plant would 
be made possible,. and that in view of the fact that they did exist, 
and that they could be made ultimately to conform to this theory, I 
believed that the then , existing sted plants which I pointed out to 
him. could be formed into one company, which would ultimately ac- 
complish all the results which I had outlined. That was discussed at 
some length. The companies were mentioned that I thought would 
accoinplish these results. They did not, by any means, embrace all. 
the:eompanles in the United States, but those which I thouid&t would 
eftafrtively make, simh an organization as was outlined. 

*' Q. Were they laudi as to covor all the branches of Uuj^^iBlasbTb— 

^ Q^ And what was your discussion wlfli him with regard :to tbm 
foielinaltaatloiiT 
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** Widi reference to the foreign situation, I pointed out to him that 
up to that time our business, the steti business in general, had been 
nominal with reference to export business; and that, in my opinion, 
it could only be made profitable and possible by such an organisation ; 
that no company soling an individual line, a single line, or one or 
two lines, could hope to successfully compete for foreign business 
where they were not prepared to furnish the customer every line that 
he might require for a structure or a business ; and that half a dosen 
or a dozen individual companies could not afford the expense or the 
organization or secure the talent necessary to make a successful ex- 
port business, while such a company as I outlined could. 

« • • « « « e 

Q. Did you mention the facilities that such a corporation as you 
described would need to possess? — A. I did ; and I may say that I en- 
larged and perhaps made a more strenuous talk to Mr. Morgan upon 
the subject of export and our ability to export and foreign business 
in foreign markets than any other, excepting only the economic ad- 
vantages to be derived. 

« • * « • * « . 

** With reference to the ore, I pointed out to Mr. Morgan how advan- 
tageous it would be, for example, for one mine to mine all it could, 
regardless of what furnaces or products it was to go to, and have that 
ore then distributed by an expert between these 100 furnaces that would 
then operate, instead of 5 or 6 by which the mine could run continuously 
and ruii at a given amount and under the most economical conditions, 
regardless of how the ore was to be distributed; because, when a 
firm owned 5 or 6 furnaces, it was a question of how much of each 
kind of ore from each mine they could use, but, when a firm owned 
100 furnaces, the question of distributing the ore from [119] each 
individual min^ to that furnace became a simple and effective one; 
and that that ^ould be of great advantage from a mining point of 
view. The fact that one mine contained ore of a high percentage of 
phosphorus might make it possible in an individual concern to only run 
it half the year ; while, if the product from that mine was to be dis- 
tributed to 100 furnaces, the additional amount of high phosphorus 
would be so little as to be no disadvantage, and therefore that mine 
could run continuously. With reference to the handling of the ore 
from the mines to the docks in the days of individual ownership,, it 
was exceedingly difficult at the docks and on the railroad to ke^ the 
ores for the different firms and from the different mines separated 
and shipped as they desired to handle it upon their boat; whereas, 
with this large ownership of works^ it was possible to ship the ore 
to the varteil%.docks as fast as it came down, without any of the ex- 
pense trim delay. The ships, instead of waiting at the docks until 
the^ gpeeial load of ore could conw around and take^ t^^ they 
we^ come into port and depart ton hours later, instead of thr^ 
fOt# days later, because the ore was always there ready to load on 
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the lEdilps. There Ui nothing In shipping that costs more than delay 
in discharge and loading: and therefore that very great economy was 
accomplished at once. I think the records of the ships will show to- 
day that a very small fraction of the time was consumed in handling 
the materials at terminals, as compared with what it was in times of 
individual ownership. So I went through from ore mines, railroads, 
and shipping, to the handling of material, right down to the finished 
material, which was the same thing as I have described before with 
reference to individual efforts. 

** Q. Did you or not speak of the advantage of a company owning its 
ore and its furnaces, and its rolling mills and finishing mills? 

« « * • • • • 

** I told him — I will put it that way — tliat up to 1802 there was a 
very strong feeling that manufacturing companies should not own 
ore, but that had then changed. The Carnegie Company was gradu- 
ally acquiring ore wherever it could, and, to my mind, the successful 
manufacture was only possible where every single step in the line 
of manufacture was carried out by some one concern, and that for 
the greatest economy, for the greatest development of the business, 
it was an absolute necessity.’* 

The possibility and desirability of creating an American 
company capable of acquiring foreign trade should have 
been especially dwelt upon by one so thoroughly conversant 
with the steel business will'^be quite apparent when the sig- 
nificance of the proofs as to the relative relation of the ex- 
port trade of the great commercial European countries is 
considered. The export steel trade of England is (volume 
10, p. 8898) 65 per cent, as contrasted with 35 per cent of 
home trade; Germany (volume 10, p. 3898) sends 60 per cent 
of her steel abroad, as against 40 per cent consumed at home; 
Belgium (volume 10, p. 8849) sends 90 per cent of her prod- 
uct abroad. 

The outcome of this second talk was that: 

** Bir. Morgan was very much Interested, and said to me that If I 
could secure a price from Mr. Carnegie that he would undertake the 
formation of such a company ; that he would undertake the business ; 
that is the way he said it.” Volume 11, p. 4141. 

WitMn two or three days Mr. Schwab saw Mr. Carnegie, 
an^ wibdle the latter declined to give any written ij^jption, he 
exjpxxm^ himself as willing to sell, ^rtain figures then 
by 'Mx. Schwab or Mr. Cafnegie were carried 
by , fanner to Mr. Morgan, and were the basis on whidi 
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Mrii Morgim rprooeeded in the formation of the Stedl C<nn^ - 
pany, although he had then no written agreement fnun Mr. 
Carnegie whatever. These facts are shown also by others. 
Volume 12, p. [120] 4727. This situation continued untU 
February 26, 1901, when Mr. Morgan obtained a formal let- 
ter from Mr. Carnegie through Judge James H. Seed. The 
latter’s testimony (volume 14, p. 5660) is: 

“ He [Mr. Morgan] told us. In substance, that he had Just awak- 
ened to the fact that he was making contracts here with stockholders 
of the Federal, the National, the National Tube, and so on, and he 
had not a scratch of the pen from Mr. Carnegie under which he 
could hold him or hold his estate if he died. He said, ‘Ton men go 
up the street as fast as you can and get me something.' We took 
the Elevated and went up to Mr. Carnegie’s house and explained 
what we were there for. • • • Mr. Stetson and I then, with occa- 
sional interruptions from Mr. Cample, dictated a letter to Mr. Mor- 
gan, or to J. P. Morgan & Co., which Mr. Carnegie signed, and we 
took the original down with os to Mr. Morgan, and he seemed u’tlte 
relieved. • * * i don’t think we left any (copy) with Mr. Cktr- 
negie.” 

By such letter (Exhibit 80, volume 8, p. 326, defendant’s 
exhibit) Mr. Carnegie agreed to sell his mortgage bonds and 
stock in the Carnegie Steel Company and agreed to receive 
in lieu thereof mortgage bonds of the United States Steel 
Company. The letter also provided that his sale was condi- 
tional on the Steel Company taking the holdings of the other 
shareholders in the Carnegie Steel (liompany at the same 
rate; but, in^ad of paying them in bonds, as he was, they 
were to be paid in stock of the new company. The testi- 
mony (volume 14, p. 5666) shows that Mr. Carnegie was 
anxious to sell and retire from business. Indeed, several 
efforts had previously (volume 14, pp. 6474, 6476, 6518; 
volume 11, p. 4132; vcdume 12, pp. 4722, 4728, 4726) been 
made to sell the Carnegie (I!ompany. On the consummation 
of the sale, Mr. Carnegie took no stock in the new company 
and had no part in its management. While, of course, ^ 
knew what companies the Steel Company was absorbing and 
was keen^ ^ve as to what properties his purchase-mdney 
bonds would cover, and, indeed, in reflect b> one company, 
the Ni^onal Steel Company, which occupied a midwii^ posi- ' 
tibh between Chicago and Httsbtirgh, insisted (vob^e 12,'' 
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p. 4747) that it had to be taken in and his bonds oorer their 
properly, there is no proof whatever that he occupied any 
other relation than that of a seller of his stocks and bonds in 
his own company. Indeed, the dealings between the two 
men, the &ict that they did not meet each other, their not 
even talking to each.other about the plans, scope, and future 
of the new company, their allowing the intended sale to 
stand without any written evidence that it had been made, 
ih.e inability or difficulty either of them would have had in 
its being carried out if either had died, conclusively show 
that the whole transaction between the two was that of a 
sale of Mr. Carnegie’s personal holdings effected between 
them through the medium of third persons. We are there- 
fore warranted in finding, as we do, that there is no evidence 
whatever to show that Mr. Carnegie united with any one to 
join in any violation of the Sherman Act, and that the 
statement in his answer filed in this case, to wit, ^ that his 
sole motive in agreeing to the sale of the property of the 
Carnegie Company to the United States Steel Corporation 
was his desire to retire from the hazard and responsibilities 
of active business, and that since said sale was concluded he 
has had no connection with the business of the purchasing 
corporation,” is true, and a conclusion which is supported by 
the evidence hereafter quoted at [ISl] length showing the 
reason which led Mr. Carnegie into being willing to sell. 

We turn next to Mr. Morgan and such other persons as 
cooperated with him in forming the Steel Corporation and 
see what the proofs show. The vast size of the Steel Cor- 
poration they formed, the infiuence and control incident to 
such size, its seeming power to crush competition, its ability 
to absorb business through its systematized organization are 
all factors so associated with monoply to restrain trade and 
crush out competition that we may say that, standing alone 
as a mwe isolated fact, this great company gives one sudbi 
an impression of monoply that we feel we may in this in- 
quiry place the burden upon it and its formers to. satisfy os 
Ity affirmative proof that monopoly waS not the' purpose for 
uthich it was formed, but that it was the normal, regular, 
aad' natural outcome of the improvement in steel making. 
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%nd its concentrated powers were only sach as were deemed 
to be necessary to successful producing and marketing its 
product. To such inquury and the proo& bearing thereon 
we now address ourselves. 

The iron and steel trade of the United States has been a 
^adual sustained evolution. So far as the metallic base is 
concerned, such evolution may be broadly stated to have 
been from iron to steel, from steel to Bessemer steel, from 
Bessemer to open hearth. It is interesting to note that the 
next development (volume 10, p. 4068; volume 26, p. 11066) 
bids fair to be from fuel smelting to electric smelting. 
These several stages of development have been accompanied 
by an abandonment and loss of equipment of great value 
(volume 2, p. 1167; volume 2, p. 732; volmne 10, p. 3859; 
volume 10, p. 4077; volume 13, p. 49^), and have necesm* 
tated vast further expenditures for new appliances to m^ke 
the new open-hearth steel product. To illustrate, referring 
to a single one of the rapid revolutions in steel making — 
the removal of phosphorus in pig iron in the Bessemer or 
open-hearth processes by the substitution in the lining of 
lime for a mlicon base — this single chemical fact, made 
public in 1885 (volume 13, p. 4940), “practically revolu- 
tionized the iron industry, and by the year 1890 basic open- 
hearth steel had practically supplanted the use of wrought 
iron for all commercial purposes.” Side by side with these 
rapid metallurgical changes of product there was at the 
same time going on radical changes in the mechanical han- 
dling of the product. To refer to but one of the many me- 
chanical changes, “ in the late 80’s [volume 13, p. 4940] &e 
introduction of electricity as a motive power also produced 
another revolution in the steel industry, so that practically 
ail works had to be rebuilt if they desired to keep abreast 
of the recmrt developments of the art.” But not only were 
metallurgical and mechanical drnnges taking place, with 
regard to the different stages of m<^l production, but there 
^velpped at the same time a radical change, not of 
product mr Ctie stage, but of all stages; in the way of rpund-^ 
ing up plants, or, as it ia;caJ]ed, int^rati<m, so ti|at con- 
t^uons processes could be oartied m. Isk the feld method 
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of wroui^-icon making there was no continuity of opera- 
tiott. Volume 12, p. 4234. The molten metal produced by 
a blast furnace was run into pig iron. This pig iron was 
transported to a rolling mill, where it was first puddled 
and [122] then rolled into muck bar, which was again 
suffered to cooL The muck bar was again heated and rolled 
in finidiing mills. As steel making progressed, its manu- 
facture by various agencies (volume 13, p, 4944) not neces- 
sary here to detail, became a continuous-fluid process. In- 
stead of the metal being suffered to cool, it was continuously 
treated first as a fluid and then as an ingot, but always 
without entirely lo^g its initial heat. But these st^l 
plants, with their continuous processes and their increased 
capacity to produce, serve to confront the finishing plants 
with grave problems in reference to their basic supplies. 
This era of change and its new problems is testified to by 
Percival Roberts, jr., whose experience and relation to the 
steel business give weight to his summary of the changing 
conditions and problems confronting that industry. He 
testified (volume 18, p. 4944) : 

** I think I had reached the situation existing as of the late SO’s 
when basic open-hearth steel was graduaUy, or rapidly, I might say, 
supplanting wrought iron. The wrought Iron plants that were of 
smaller capacity and had insufficient capital or lack of sufficient ton- 
nage to dispose of the product of an economical steel plant com- 
menced purchasing billets and blooms from those who had con- 
verted their plants into steel-manufacturing ones. This production 
of billets and blooms was practically a by-product with the finishing 
mills. In times of activity they had very little surplus product to 
spare. When not so pushed on finished material, they disposed of part 
of their steel-melting capacity in the shape of semi-finished material. 
The iron plants purchasing this material found that the same could 
not be carried on successfully, due to tbe fact that it required an 
almost unlimited capital to be locked up in supplies of billets, as fin- 
ished material required so many different weights of billets and 
blooms that the stock on hand had to be enormously large; also the 
chemical requirements of orders requires that different grades of 
steel cffibuld be used. This also required a vast amount of material 
to be carried at all times on hand. Another matter which occurred 
about that time changed very materially the situation, and that was 
the 'fUtroduction of what was known as the Jones mixer. I might 
say iluit up to that time the production of all blast furnaces was run 
out from the furnace in the shape of liquid pig iron, and cast in the 
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sand and allowed to become cool, ^e intention of the Jones mixer 
was for the purpose of carrying on the production of steel as one con- 
tinuous <q;>eration from ore to the finished product, never permitting 
the material to become cold until it reached the final economic shape.. 
I do not mean to say that this applies to all finished shapes, but to a 
cross-section of material at which it would be economical to let the 
material cool. 

* • « S • 0 0 

*‘The Jones mixer is a large vessel placed between the blast fur- 
nace and the steel works in which the product of the blast furnace 
is run in liquid form, making a large reservoir of fluid pig iron from 
which ladles are taken in liquid condition — ^the contents in liquid 
condition— and used in Bessemer converters or open>>hearth furnaces. 
The advantage of this process was that it reduced the cost of manu- 
facture in this one respect alone by about $1 a ton, which is the cost 
of remelting cold pig iron for steel production. 

*'The situation from 1890 on grew more and more acute. Those 
concerns which had become more or less integrated and had changed 
their methods from those of iron to steel were continuing their inte- 
gration to even a greater extent than before, although I would like 
to say that even prior to the introduction of steel the matter of 
integration was one of varying degree, even in the manufacture of 
wrought iron, although there was not the same necessity for it In 
those days one man mined ore; another man ran a blast furnace; 
another man operated rolling mills. The processes were all discon- 
nected. 

0 0 0 0 0 0 0 

Coal and limestone were sometimes separate, sometimes controlled 
by one par^, but even in those days there were certain establishments 
which contn^led their material from the ore and limestone up to the 
finished wrou^t [128] iron product, so that even in those days iron 
manufacturers were not on the same basis as regards competition. 
Those concerns whose output — speak now as of about the year 
1890-rthose concerns whose ouput was of a character and of sufQk;ient 
tonnage, and who controlled sufficient capital to enable them to con- 
vert their works from iron to steel, did so, but there were a vast 
number of those whose character of product was of a less heavy 
nature, such as sheets, small bars, light plates, etc., who neither had 
the capital nor the output to warrant them in making, or ren<|ered it 
possible for them to make, this change. There was also gnothw cdass 
of establishments, namely, the blast furnaces who had heretofore sup- 
plied the puddling furnaces or the rolling; mills wi^ tteir pig iron 
for making bars. Those concerns fbund tiiemselves udthout customers 
and they in turn were forced to develop a product whidi would take 
the ptoce of their former ones. Iheee smaller concems were buying^ 
as I say, to the best of their ability, their billets, blooms, and slabs 
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from file larger concerDS, who were makiiig them in a certain sense 
as a by-product during the years from about 1890 to 1808. 

^ These revolutions which I have spoken of, due to the introduction 
of basic, open-hearth steel in place of wrought iron, were the funda- 
mental reasons for all the earlier aggregations of work which took 
place about the year 1898, and through that year down to, say, 1900. 
Gertaln of them were integrated like the Federal Steel and the 
Carnegie Steel Company backward to their supplies of raw material, 
and to the extent which they had formerly been consumers, they to 
that extent became producers. The other concerns, like the National 
Steel, were composed largely of blast furnaces that had lost their 
custom for pig iron and who found themselves compelled to produce, 
Instead of pig iron, billets and blooms for sale to those who had 
formerly used wrought Iron. The Tin Plate, the Sheet Steel, the 
Hoop, the American Steel & Wire were composed of concerns who 
individually were neither able, for want of capital or amount of out- 
put, to change from wrought iron or to manufacture steel in sufficient 
quantities to make it commercially profitable to do so. 

« • a a a a a 

The Tin Plate Company had been a consumer, and not a producer, 
of wrought-iron product, and, in fact, the manufacture of tin plate 
had not taken place in this country until after the introduction of 
the use of open-hearth steel. So far as I included them in my answer, 
1 meant to state that they individually were unable to produce the 
raw material from which their finished product was made, but by 
combining these individual units they would be enabled to do so 
economically.” 

The tendency of the steel business during these years to- 
wards concentration, combination, rounding up, or continuity 
of operation is reflected in the census flgures. On the one 
hand is an unprecedented growth in the volume of the steel 
and iron business done and of the increase of capital; on the 
other hand is a striking decrease in the number of estab- 
lishments doing it. Thus Bulletin No. 78, Census of Manu- 
facturers, 1905, Iron and Steel and Tin and Teme Plate is- 
sued 1907, by the Department of Commerce and Labor (vol- 
ume 18, pp. 4948, 4950), says: 

** The growth of steel production has been the heaviest of any por- 
tion of the Iron and steel industry. The product for 1900 shows a gain 
over that of 1890 of 6,510,848 tons, or 155.9 per cent, or an average In- 
crease of about 650,000 tons per year. The product of 1890 shows a 
giUn over that of 1880 of 8,147,271 tons, or 806.8 per cent, an average 
increase of nearly 815,000 tons.** 
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WliMlier the cause of this enotmoos inorease of pro^etion 
on the one hand was due to the rounding-up process, of de- 
creasing the number of plants, and further standing those 
tikat remained, the bulletin in question is, of cours^ specula- 
tive, but does show that decrease in the numbor of corporate 
plants with increase of capital in 1124] those remaining was 
the actual fact in the iron and steel business. In that regani 
the same bulletin showed that there were in 1880 in &e 
United States substantially 1,000 of such establishments with 
a capital of $230,000,000. By 1890 these 1,000 had deereased 
to 888, but the capital of those that rmnain^ was increased to 
$425,000,000. By 1900 the 1,000 establishmets of 1880 had 
again decreased to 763, but the capital of those that remained 
had grown to over $600,000,000. During the same period the 
separate blast furnace establishments had also decreased. In 
1880 there were 483 ; in 1890, 377 ; and in 1900, 273. This 
census evidence of widespread general change, readjustment, 
and concentration practical men in the iron and steel 
business would seem necessarily to have had some impelling 
cause — economic, mechanical, metallurgical, or administra- 
tive — ^back of it. And, in the absence of proof to the con- 
trary, the conclusion of Mr. Boberts would seem reasonable 
that these revolutions which I have spoken of, due to the 
introduction of basic, open-hearth steel in place of wrought 
iron, were the fundamental reasons for the earlier aggrega- 
tion of wqrks which took place about the year 1898, and 
through that year down to say 1900,” and that the business 
reasons which induced practicid steel men to so act was the 
fact that, unless they did so, the changed conditions of the 
steel business might force them out of busineaB. In that re- 
gard the testimony of Mr. Roberts (volume 18, p. 4951) is: 

Coming down to the year 1900, very many. If not the majority, of 
those concerns who did not integrate suf&clently to control their 
supply of raw material failed in business or were abimdoned by their 
owners. • * • There are successful concerns to-day [page 4068] 
who have not Integrated in the manufacture of th^ own steel, but 
those are of a chanu^ whmre tonnage plays no part. Where jnm 
«»me to a large tonnage, howwer, or a comparatiyaiy large tonnage, 
X lmow of no successful coacem to-diqr whteh has not Intagrateid. 

* * There never [page 4856] was a year ddrlng that tm-year 
period that there were not numerous failures In the tnm and sted 
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Irade with oonaldmihle aggresatlous of capital. I wjULl say thagr wore 
very numerous; so numerona that probably in some years it would 
amount to more than 100 failures in that period.” 

Light is thrown on some phases of this integrating process 
by the testimony of the president of the Bepublic Company, 
whose development and expansion has been heretofore noted. 
He says (volume 2, p. 732) : 

"We have practically eUminated all of our scattered iron mills, 
have concentrated them in the operation at a few points of produc- 
tion, so to-day we produce practically but little iron and are manufac- 
turing about a million tons of steel per annum. 

" Q. This. I take it, is what you call an integrating process, was it 
hot?— -A. Yes, sir; that was part of it; the addition of the mineral 
and coke and blast furnaces and balancing-up operations generally 
completed the integrating process. 

" Q. So that you were able to handle every feature of the process 
from the mining of the ore to the putting on the market of the finished 
product?— A. Everything, except transportation. 

"Q. And so far as transportation is concerned, I understand you 
owned a fleet of vessels on the Lakes to bring your ores?— -A. We have 
three vessels we own and have an interest or a part interest in some 
others. ♦ ♦ ♦ 

'**Q. You are adequately supplied with lake facilities?— A. No; not 
quite, not balanced up. We are large carriers on the Lakes in addition 
to our own fleet. ♦ ♦ * 

^ Q. I Judge from your testimony that this integrating process that 
you spoke of attended your development of the steel [185] end of 
your business; am I right?— A. You are. 

" Q. You did not need that so much, or at all, when you were sim- 
ply manufacturing iron?— A. No; it was done for economic reasons 
and also for trade reasons.” 

This testimony serves to show how radical, extexisive, and 
enforced was the steel integration, which, summed up in a 
few terse words of this business man, really meant a round- 
ing up and readjusting of everything, as the witness says, 
from the mining of the ore to putting on the market of the 
finish ed product,” and an increase in that company’s case of 
p^UTces (volume 5, p. 1856) from $600,000 to over 
i$^,000,000. From these figures the insistent necessity of in- 
steel business will be s^n. 

; Coincident with these mechanical and metallurgical 
c|MmgeE|f another basic change of peculiar and donuxiating 
importance in the steel business was also taking place, fhis 
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wfts in freight and tranqiortation. This diange, it will be 
seen, not only restricted the range of a plant’s market, 
but by doing so necessitated what might be termed locality 
integration. The duef factcv in the manufacture of sted 
(volume 18, p. 4963) is labor, and the next is the locality 
where it is produced (volume 10, pp. 3961, 8987, 8988, 4059, 
4060, 4061) ; being of great bulk, the transportation of the 
raw material to where it is made and the freight to where 
it is used (volume 11, p. 4344) are the factors decisive of 
its being profitably made and sold. As illustrative of the 
.vital character of freight as a factor, the proof (volume 
.12, p. 4816) is that the Steel Corporation uses 45,000 tons 
of ore alone a day, not to mention coke or limestone. The 
delivery of the steel to the user and the net gain over cost 
received from him is, of course, the practical test of steel 
making. From these self-evident business truisms it fol- 
lows that the tonnage of bull^ steel products restricts its 
steady, natural, and sustaining market to the consumption 
of tiie territoiy near its place of production; for example, 
great as is the consumption of steel in the New York dis- 
trict, and ample as is the productive capacity of the United 
States Sted Corporation to supply it, yet the proof (volume 
10, "p. 3782) is that the Steel Corporation does ** very little 
business here (New York) compared with that done by the 
mills in Bethlehem, Phosnixville, and mills located near 
here.” Frior'^to the regulation of freight rates by the Gov- 
ernment through the Interstate Commerce Commission, 
freight stability was unknown. Special rates to large diip- 
peis, cuts in freight rates, and secret rebates were common 
practices between the steel producers and the railroads, and 
these enabled steel manufacturers to ship bulky products 
into territory naturally supplied by other manufacturers, 
and by these cuts, special rates, or rebates to dump their 
surplus product in districts which they could not mter 
if they paid proper freight chaf;^ Thus, at one tinie, 
the Illinois Steel Company, by vM^d of getting a 46-cent 
rate from Chicagb to Yokohama <ki export business, was 
abte to ship! rails to Japan. This frei|^t rate (volume 10, 
p. d8fi3) Oould not be had niOar Slat freight ri^ are regu- 
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lated. The pmch and prohibition of freights in narrowing 
markets may be best illustrated in a letter found in Tolume 
11, p. 4286, where a great steel maker in 1899 said : 

[126] “ The greatest blow we have received is In the rise at ratlwajr 
rates, and we should address onrselves to rendering these Impossible. 
There Is no reason why we cannot ship to Oonneaut and to western 
points by boat from Oonneaut, and I would spend a good deal of 
mon^ and a good deal of attention upon this. The mere fact that 
yon begin shipping In that way by boat will bring railroads to their 
sense. 1 also think that something can be done shipping by Erie 
Canal from Oonneaut I think the Lorain or somebody else put a 
line of boats upon the Brie, and I know that a paper manufacturer of 
Brie does all his transportation by line of boats, lyhlch he tells me 
costs him about 75 cents per ton. One shipment to New York by 
canal would give your railroad friends much anxiety.” 

When, however, imder the regulating power of the Gov- 
ernment, freight stability was enforced, the sted maker’s 
market was at once locally restricted, and his only way of 
overcoming the regular, stable, adverse freight rate was to 
integrate locally; that is, to erect or acquire other mills in 
the market locality from which freight forbade his heavy 
product entering. The embargo laid by freight on distant 
markets is simply a business fact, and it suffices to say that, 
while the Government by this enforced transition of the steel 
shipper from the era of unstable freight cuts and rebates to 
an era of freight stability in the end contributed to corre- 
sponding benefit and stability in the steel maker’s business, 
yet it must not be overlook^ that, in thus narrowing his 
market, the steel maker was compelled to broaden his mar- 
ket by expanding his operations so as to manufacture in ad- 
ditional localities. Coincident with this tendency to inte- 
gration and to the consequent widening of variety of prod- 
uct and to the entry of steel into new fields, a radical change 
in the variety of ore supply was necessitated. In thinking 
of iron ore, we are apt to regard it as simply ore, and over- 
look the fact that there is a radical difference in different 
ores. Ip the earlier manufacture of iron practically any ore 
emdd be used, but as the steel era came along, with its chem- 
ical tests (volume 11, pp. 4884, 4141, 4876; volume 18, p. 
4857) and the qtecified requirements incident to its use in 
varieties of articles, the particular character of the ore base 
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became more and more a matter of importance. The prao* 
tical proof of this wide range of various ores required is 
illustrated in the proofs, which is that, evmi witib the wide 
range of ores owned by the Steel Company, it is at times 
unable to meet the requirements of purchasers. In that re- 
gard the proof is (volume 10, p. 3835) : 

“ We (the Steel Company) purchase a great many rails from our 
competitors: occasionally our people In some country will take an 
mrder for a specification which It may not be possible for us to fill. 
At times we have bought rails which called for Cuban ores to be 
used as a basis for manufacture, and we bought those raUs from the 
Maryland Steel Company.” 

We noted above (volume 10, p. 3738) where 18 different 
kinds of billets were required in a wire mill alone. The 
proof is (volume 11, p. 4875; voltune 18, p. 4977; volume 12, 
pp. 4813, 4821) that it is only by a scientific mixture of dif- 
ferent sorts of ores that steel of the large range of specified 
steel requirements can be made. This simple statement of 
a few lines, when carried into practical business operations, 
means the fomishing of many varieties of ores that may be 
as far away from a blast furnace as Minnesota, Chili, or 
Cuba. These must [127] be bought, mined, transported, 
fluxed, and treated in order to meet, for example, the exact- 
ing structural requirements of a steel rail. To successfully 
produce that rail in great tonnage, which, imder the proofs, 
is a business necessity, every step in that long spread from 
the ore in the ground to the finished rail must be under the 
integrated control of tiiat agency which is ultimately held 
responsible by the railroad for the rail. In that regard, we 
quote fr(Hn the proofs: 

“Starting from the ore fields. Individual concerns owned indi- 
vidual mines. No concern was sufficiently large to own groups vt 
mines of different characteristics and qualities. All metaUnrglflSl 
people know that the best results are obtained by scientific mlztura 
of dlffnent sorts of ores, and, by consolidating the ore interests of 
all these companies, we were able to give ea<ffi individual Com- 
iwny the ideal mixtures in order to produce the moot economical and 
best results. * * * To one fsmlliw with toe steel and Itotomak- 
Ing industriae toe advantages of m doing are eneemoos. The trans- 
portatioa: of material affords equal OBpwipQlttas to aoonqmlse. fikbia 
do not need to wait until each parttcnlar. cargo can be lomled. fpr 
eato partlcnlar works, but can be kept moving steadily and assigned 
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to wtons works rrtiUe In tmnsit Hills t&at formerly had to make'^ 
a great variety of articles, by reason consolidation, are miabled to 
run steadily on <»e line, producing far greater tonnage and at very 
mnch less cost" 

The result of these radical and forced changes in steel 
making evidenced itself in the rapid and widespread fever 
of integration by consolidation that took place toward the 
close of the century. Whether, from such consolidations, 
monopoly, rise in prices, and restraints of trade were hoped 
by many of their promoters to be obtained, it is certain that 
the deep-lying motive which led practical steel men to put 
their plants into such consolidation was the recognition of 
the absolute business necessity of integration as a condition 
of staying in the steel business. Thus the Carnegie Steel 
Company, occupying, as it did, the commanding position 
in the steel trade, varied as were its products, having fully 
70 per cent of what foreign trade there was, and having the 
foremost place in the home markets, itself felt the necessity 
of and was preparing to enter on further integration by 
widening the variety of its product. While leading in some 
lines, it was deficient in others, notably pipe and wire (vol- 
ume 11, p. 4148), which consumed much of its basic prod- 
ucts. In the minutes of that company of July, 1900 (Gov- 
ernment Exhibit, volume 6, p. 1881, and also volume 11, pp. 
4281, 4282), its president stated: 

" I have already expressed my views on tbe matter of rails referred 
to by Mr. Carnegie. For myself, I do not see that there is anything 
left for ns to do bat to bniid a hoop and a wire mill. The American 
Steel ft Wire Company have served notice on us for cancellation of 
their contract with us. The American Steel Hoop Company are buy- 
ing but little firom us. With the loss of customers that we have sus- 
tained, it will leave us In the position to have no four-inch billets to 
make. There does not seem to be any other place at present to 
place them. The contract with' the Union Steel Company would not 
prevent us from going into the wire business. It is very doubtf^, 
Indeed, wbethor they would take a full tonnage from us. It looks 
very much as though we would have to put our steel Into the finished 
article. We formerly sold to the constituent companies of the Ameri- 
can Steel ft Wire Company and the American SteH Hoop Company 
toom 80,000 to 86,000 tons of MUets pec month. We have done all 
that we can to mideavor to get them to take their tonnage from us, but 
•0 far 'we have been able to accoiuplldi noHiii^^. I do [198] not see 
how we am stop nt wire rods. I think we Aall have to Italiab the 
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^ wire and Mils, bseanse fbere ore no customers for 'wtre rods «t the 
present time. We have figured that a hoop mill will cost abont 
1800,000, a rod mill abont the same amount, and a mill to make 
barbed wire and nails would cost about 11,000,000, or a total eapedl* 
ture to go into the hoop and wire and nail business about $2,600,000. 

In a letter embodied in such minute, Mr. Carnegie said: 

" I do not think that there are many customers for rods remaining, 
and believe that if there are they wUl not exist for a long time. We 
should not go into rods, as I see it, unless we also go into wire. No 
use going halfway across the stream. Should aim at finished articles 
only. It is coming to this in all branches.” 

That these minutes represented the then purpose of the 
•company was stated by its president, who testified (volume 
11, p. 4282) : 

*' We adopted the plan at that time of building mills to finish our 
own steel that we had formerly sold to those companies.” 

So also had the Carnegie Company determined to inte- 
grate by adding the important items of pipes to its finished 
product. The purpose of this was to crMte for itself and 
in itself a customer that would use part of its product by 
making it into pipe. This item of steel consumption, em- 
bradng oil, gas, water, irrigation, and kindred fields, the 
Carnegie Company, as we have seen, did not make. That 
this vast field of basic steel consumption was not sufficiently 
filled is shown by the fact that they planned to spend 
in additions^ for such pipe-making mills, excluding land, 
$12,000,000. The plans for this enterprise were entered 
upon in 1897 or 1898 (volume 11, p. 4295). It will also 
be seen, in discussing later the acquisition by the Steel 
Corporation of the Seamless Tube Company, t^t the Car- 
negie people were carrying on substantial experimental work 
at the Seamless Company’s plant with a view to itself en- 
tering the tube field (volume 18, pp. 4198, 4199). Efforts 
had been made to get a site near Pittsburgh, but sufficient 
acreage for the large works in view could not be found. 
Meanwhile, a ate of 6,000 acres was secured at Conneant, 
on Lake Erie, where the compaiiy’s ore steamers coming 
frrnn Lalm Superior delivered the ore to the company’s 
railroad for transit to Pittsburgh. From this point (vol- 
nme p. t^97; volume 11, p. 4286), water tramportation 



UmXBD ffiTAXW V. V. B. AlBBL OOBP^N. 


109 


Optaton of tiie Ckmrt 

for pipe was available to seaboard and to the entire terri-! ^ 
tory tributary to the Great Lakes. The testimony (volume 
11, p. 4297) is that this proposed widening of the Carnegie 
Steel Company’s product variety to include pipe and wire 
products was absolutely *‘in good faith as indicative of 
the intention and purposes of the Carnegie Steel Company.” 
Ill that regard the president of the company (volume 11, 
p. 4890) testified: 

"Q. Speaking about the purpose of the Oarn^le Company to go 
Into other lines of business and the finishing of Its seml'finlshed 
product, do you remember whether the scheme talked of In the 
middle of 1900, as Judge Dickinson brought out from yon, of build* 
ing your wire mills, was persisted in to the end of that year? — 
A. The scheme to ultimately do so was. My recollection Is that the 
(iterations were deferred owing to financial conditions at that time 
in our company: but the idea of ultimately extending our lines into 
all these finished products was not conceived in that year. It had 
been discussed for some years before, and plans made, and a general 
policy outlined for ultimately doing it.” 

[129] As evidencing not only that fact, but that it was 
a necessary and far-sighted integration (one called for by 
the legitimate future of the business), will appear from the 
fact that, after the Steel Company was formed and its 
comprehensive plan of complete integraliim was carried out, 
that company expended $13,000,000 (volume 10, p. 4076) 
in building the pipe plant which the Carnegie Company in 
1900 planned to build, and it will be noted further that it 
built it in the immediate Pittsburgh district, on ground 
near the National Tube Works, where the Carnegie Com- 
pany was not able to get the required site. All of which 
seems to strengthmi and confirm the conclusion of the insist- 
ent requirement of integration in the steel trade at the close 
of the century. The like compulsory integrating influence 
thus shown in the Pittsburgh district evidenced itself also 
in the great Chicago steel district. In that district the Illi- 
nois Steel Compuiy held the same commanding local posi- 
tion as the Carnegie Company in the Pittsburgh. Its natu- 
ral market was the Chicago district (volume 6, p. 2216; vol- 
ume 12, p. 4784). It had a rail market in Canada at times 
which could not be reached by the Carnegie. In spite of 
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aUega&xns of loteign trade made by its then manage* 
meat, it really had little or none and really conld have (toI* 
tune 6, 2215; rolume 10, p. 8829) no profitable foreign 

trade. Such foreign trade as it had to Canada eras of the 
spasmodic character heretofore referred to. It had large 
plants at OMcago uid Joliet, 111., and at Milwaukee, and 
had railroad properties, but its product of basic open-hearth 
steel was, even in 1890, only 190,000 tons, as compared with 
the Carnegie Company’s 1,250,000 tona It (volume 14, p. 
5505) ladked the finishing units of sheet steel, steel hoop, 
and tin-plate mills (volume 12, p. 4735), that were after- 
wards acquired in pursuance of the integrating policy which 
the plans of the United States Steel Corporation contem- 
plated. Practically it had no substantial wire (volume 12, 
p. 4784) or structural output and no tube or pipe output 
at all (volume 12, p. 4735). In 1898 the Illinois Steel Com- 
pany entered on an effort to integrate by consolidation and 
with foreign trade in view (volume 18, p. 4718; volume 14, 
p. 5472) . In pursuance of its integrating policy, the Illinois 
Company formed the Federal Steel Company, which took 
over the Minnesota Iron Company. This gave the Federal a 
Lake Superior ore reserve, its own railroad transportation to 
Lake Superior, its ore fleets to Chicago and lake ports. It 
also took over the Lorain Steel Company, which gave it 
mills in the (Cleveland district, and at Johnstown, Pa., in the 
Pittsburgh mstrict, and a relative approach to the seaboard. 
These mills were then regarded (volume 12, p. 4714) as oi- 
abling the Federal Company to supply foreign trade from 
those distncts. This expectation was to that extent justified, 
for ^e proofii show (volume 10, p. 8818) that, so far as their 
individual products are concerned, the Lorain and Jdms- 
town mills are now very substantial factors in the foreign 
trade developed by the Products Company. But apart from 
these mills the Federal Steel had no facilities for entering 
into foreign trade, and the proof is that, even with all the 
facilities for entering sudi trade possessed by the Steel Com^ 
pany (volume 10, pp. 8828, 8829), but *2 per oeht of the 
p^uet of the Illinois Steti (^dipi^y uow goes into for- 
tirade; and that pairi i;ocis, &ot into such gei^^ 
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tra^, but only into sudi Canadian marketa is its location 
permits. The int^^niting st^ thus mapped out are re* 
cited in tiie proofs (volume 12, p. 4696), but these partial 
efforts at cmnplete integration proved disappointing m that 
it was not complete enoughs In that respect the proofe are 
(vdlttme 12, p. 4718). 

** The plan and organization were good so far as they went, but the 
organization was too small; tbe capital employed was too small; the 
facilltleB for finishing steel were not snlBciently diversified. We 
lacked finishing mills, and our locations were not the best or good 
enough to extend foreign trade as we had hoped.” 

Bealizing these limitations, and that the Federal Steel 
Company’s operations were not rounded to -a successful 
manufacturing future, the proofs (volume 12, p. 4721; vol- 
ume 14, p. 5478) show that steps had been taken just before 
the United States Steel Corporation was form^ to raise 
from $40,000,000 to $45,000,000 in further integrating the 
Federal Company. That such steps by the Federal Com- 
pany had as their real basis the bona fide commercial and 
industrial requirement of further integration is, just as we 
have tiiown in the case of the Carnegie Steel Company, also 
shown in the Federal’s case by after events in connection 
with later events in the Chicago district. The record (vol- 
ume 11, p. 4143; volume 6, p. 2418) shows that the Federal 
Company was not equipped to make pipe and sheets at all, 
and plates only to a relatively small extent, and had no com- 
plete line of finishing mills. It further shows (volume 8, p. 
2978) it lacked adequate open-hearth capacity, did not have 
the money (volume 12, p. 4762) to extend it, had (volume 
11, p. 4226) very limited structural product facilities, and 
even witii its ore supplies it had (volume 11, p. 4384) to buy 
other ores to get the proper mixtures. After the Steel Com- 
pany was formed, in order to supply the needed rounding-up 
equipment of the Chicago district, which the Federal lacked, 
the Steel Corporation made large additions in that district 
at< €htry, in the cmter, and at Duluth on the northern limit, 
udtii 4 view to readiing from Dulutii the western Canadian 
markiet. In that regard the proofs (vohtme 10, p. 4074) 
dii^w that some $80,000^00 were spent in building at Gary 
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open-hearth plants, a rail mill, stmctoral steel plains, bar 
mills, sheet mills, and plants of the American Bridge Com- 
pimj and the American Sheet & Tin Plate Company, in alli 
of whidi facilities the Illinois and Federal Companies were 
deficient. Along the same line the proo& (volume 10, p. 
4075) show that $10,000,000 are being expended at Duluth 
to erect blast furnaces, open-hearth furnaces, and bar and 
merchant mills with which to supply the American and 
Canadian Northwest. As evidencing this trend to further 
integration, the desirability of the Federal Steel Company 
acquiring the Carnegie Company and thus integrating east- 
ward was, in 1899 (volume 12, p. 4722), brought to the at- 
tention of the Federal Steel Company by a representative of 
the Carnegie Steel Company, who then suggested : 

'* That it would be a good thing for the Federal Steel interests to 
purchase the Carnegie property and perhaps with them uome other 
properties, which included finishing mills of various kinds, suggesting 
companies, the Wire Company, and the Tin Plate Company, and scnne 
ofiber companies.” 

[181] The matter was activdy taken up by the Federal 
Company, but eventually fell through (volume 12, p. 4728), 
because “ Mr. Frick was not willing to agree that the whole 
Carnegie organization, including himself, would remain in 
the company and assist in carrying on the business.” The 
proofs^ further show that early in 1900 Mr. Schwab, the 
presidmt of the Carnegie Company (volume 12, pp. 4724, 
4725), urged the buying of that company by the Federal, 
and efforts were again made to have Mr. Morgan, who was 
a membor of the board of the Federal Steel Company, take 
it up, whkh he declined to do (volume 12, p. 4728). 

This demand for mtegration which thus evidenced itself 
in these two leading companies, eadi attempting to integrate 
back to the base of supply and also into more extended and 
diversified fihitiied product, also eVidmiced itself in other 
branches of the steel trade. This was the integration of 
mills which were large consumers of plates, ingots, Inllete, 
titeets, rods, structural iron, and other aSmi-basio products. 
Without specifying all, we may refer to the stea^ inte- 
gration ol these various sub-diviskiins of the steel teade. 
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I3u 8 begwaciB IDeoembof, 189^. when the psmcipal tiii plate 
manufactoiiee integnted by consolidation inta the Aineci- 
oan Tin Plate Gk>mpany. In January, the ^ericui 
Stedi & Wire was form^ by a consolidation of aU the 
leading wire, product manufacturers. This waa followed 
in February, 1899, by the consolidation, into the National 
Sted Company of 12 per cent of the ingot production of 
the country, which was located on the eastern side of Chicago 
and the western side of the Pittsburgh district The same 
month saw the National Tube Company formed by great 
oonoenis making various hinds of tubes and pipea In 
hlareh of the same year, sheet-steel makers in large toimage 
combined to form the American Sheet Steel Company, and 
in April of the same year, the American Steel Hoop Com- 
pany was formed by the leading makers of hoops, bands, 
and cotton ties. While the American Sheet, the American 
Hoop, and the National Steel were separate companies^ yet 
for integrated continuous working they were in effect (Top- 
ping, volume 2, pp. 686, 684, also volume 12, p. 4764) neces- 
sary to each other, Mr. Topping testifying: 

“You will remember there was formed the Steel Hoop and the 
American Sheet Sted. The formation of these companies, as I uih 
derstood at the time Intended, was to balance up Nationid Sted so 
as to BHdie It more nearly self-enstainlng. In other worte, the 
National Steel was the raw producing steel company to supply the 
crude material to the Sheet Steel and Steel Hoop and Tin Plate 
Oompanles." 

This integrated relation is no doubt the manufacturing 
feature on which it was (volume 12, p. 4747) insisted’ that 
the finishing companies would not sell to the Steel Corpora- 
tion iiuloM the National was also purchased, as Mr. Car- 
negie (volume 12, p. 4747) insisted idiould be done. In. the 
same month we find the principal structural add bridge 
erectors and producers forming the American Bridge Cmn- 
In connection with this consolidating and integration 
of structural manufacturers and fabricators, it is butr jtist to 
note, as illustrative of compelling forces outside that mdus- 
tiy, the demands which the busibess world’ was maUng upon 
Btrnctmral steel kdust^ Thus in re(lSS}ferr^ to the 
4JS>erican Bridge Cmnpsny, and, itg carrying forward et a 
96825*— lT-^6 — S 
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li^ dito this pdicy of expAnmon aad local integMt&ag of 
its trorltt, the proofs (Tolume 10, p. 8901) diow that sodh 
apentioDB as tlM tall buildings of recent wigin, sodi 
ftkUr^ Woi^ as the Hell Gate Bridge, and such national 
work as the Panama Canal, practically necessitate the ez> 
istence of such companies. In tiiat teBp&A the proof is rail* 
road bridges are— - 

“confined to those companies havbig the largest plants and those 
equipped for that sort of work, ^ere are very few companies, for 
example, that coold bnlld a bridge like the Hell Oate Bridge, InvolTlng 
40,000 tons at material and an incidental expense of perhaps 1800,000 
to get the false work together. When we secured that oontnact we 
had to expend immediately $100,000 for tools. While we were a very 
large concwn and had a very well-equipped plant, we were obliged to 
buy $100,000 worth of tools for that particular work. * * • 

“ Q. Has there been any Change in the style and site of the struc- 
tures in the last 12 or 16 years which affected the size of the plants 
that we necessary in order to execute the amtracts?— A. Tes. * * * 
Since that time buildings ranging from IS to 20 stories up to 80 sto- 
ries have been built * * * We fabricate the steel and deliver it 
to the site and erect it” 

The proofs also show it is necessary to have structural 
plants in different localities. In that regard (page 3961), 
and referring only to the Middle West equipment, the proof 
is that the American Bridge Company has in the West— 

“a plant at ’tolefio, one at Ambridge (Pittsburgh), one at Gary, Ind., 
a Iwge plaqt and a comparatively new plant ; one at Ohicago, one In 
Minneapolis, one in St Louis, and one in Detroit * * * It is a 
anie bnstnees more or less.” A sone business is a " buMness within 
800 or 400 miles of where the plant Is located. It is a questton 
at frMffiit rates. 

“ Q. Ton mean by that bridge business or Mmctnrai business for 
bUlldtagiT— A. Both.” 

Thgy further show that it requires a luge phmt to' de> 
Utw such contract requirements so as to cxibrdinate with 
other parts of the work. The proof is (pag^ 8^1), re* 

, jarring to the work dons by the American Bridge 
tiopg the Baiumia Ckual : 

have done al^ $8,000,008 -wottfi of Gov- 
jflanimfiDk id &r. * * * W# t wttiAng ni* emenuiCY dftiDat. 
^ iranmiil^ 

tW-'iadidiis 'iiiMpi, oiiia hm.. 
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tew doing n grent deal work ontalde of tte lock gatca wkteb 
were forniahed by HcOllntic-Mareliall Company. I think we have 
dcme the nutjor portion of the work, and It haa always been work 
that we bad to get out pret^ promptly, and sometlmee have to set 
aside other worit to accomplish the deliveries required.” 

It will thiia be seen that these large modem operations 
practically necessitate correspondingly large manufacturing 
facilities and financial resources to adequately and success- 
fully meet such product demands. These rapid, wideq[>read, 
and isolated integrations of different sub-divisions of the 
sted trade cannot be reasonably explained on the sole theory 
of a widespread, dominating purpose in each of these ag- 
gregations to monopolize or restrain trade. In the first 
place, the proof is simply one-sided that they did not con- 
trol trade, and that in spite of their size and large pro- 
portions of then existing trade, their competitors, as 
we have already seen, have increased more [188] rapidly 
than they. So that, while there may have been in the 
minds of those who formed them the possibility of monopoly 
and increase of price, we are inclined, from a study of the 
proofs in this case, to the belief that the real underlying 
influence was the economy of management, the locality of 
production and market, and the continuity of process which 
resulted from such integration. Take, for example, the 
last one formed, the American Bridge Company. During 
the years it has been a subsidiary of the United States 
Steel Corporation its business has increased 42 per cent. In 
that time its competitors have increased their buriness 164 
per cent. During that time the American Company has 
had the help of all the associated subsidiary companies of 
the Steel Company, it has shared in all the economies of 
management^ coSperation, and financial help rendered by 
the parent company, yet with all these aids, its competitors 
have increased their business four times as fast as its own. 
P #euld seon, therefore, that the American Bridge Com* 
^ even less hope or power to monopolize when it 
formed and stood alone, when it could not, 
the Steel Corporation, so monq^olize the 
•liiel gtmctaral bnnness of the country. view of sudk 
Ire have been impressed with the view that these con- 
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iriid ihtegr»ttoii8, fioooniplidied or m M 
thtf cldte of 1900, wi»*r moto lately made wiOi a vieir to 
meetmg the changing conditions in the steel triade in its 
transition from, iron to steel, and in its adjusting its^ to 
the progress, improvement, and development in that in- 
dustry rather than with monopolistic intent. The proof 
in regard to the reasons' for the formation of the American 
Bridge Company fairly states, as it mms to us, the basic 
reasons which led to the unifying of the separate branches 
of the steel industry. Thus in volume 2, page 874, it is 
testified, with respect to that company’s formation, as fol- 
lows: 

The purpose of the formation of the American Bridge Com- 
pany was slmidy along the lines of economical shop management, 
and* had no reference whatever to any monopoly or to securing the 
entire Industrr of the country. The plants which became a part of 
the American Bridge Company were believed to be In a position to be 
operated more economically as a combined whole than as Independent 
iniitSt and the foundation of that company was the securing of a steel- 
works whereby they could obtaln» to a large extent, the control of their 
raw material for fabrication, the basis of practically all stmctnral 
contracts being one of time; the time of delivcnry bei^ the most im- 
portant factor in practically 90 per cent of aU contracts taken. These 
independent units found themselves at that time In a very disadvan- 
tageous position, due to the fact that the large steel plants were com- 
mencing to do their own fabricating, whereby they were enabled to 
control their rolling mill supplies and make such deliveries as these 
lndet)endite(: fabricating shope, having no control over the raw mate- 
rial, eondd not do. 

** There was also another reason for Itr namely, that contracts weie 
increasing 80 /rapidl 3 f[ in magnltnde that as ind^;iendent units they 
were unable to secure sufficimt working capital to enable them to fab- 
ricate these large tonnages. 

** Tbn can trads^from the very beginning of the securing end asMa- 
bnng of their raw materlid thfougn^the dMgatng, fabHestioii^ trani- 
pertettaa, and ereMon . work; and* tbr increeee in their working 
capital,, the reasons for patting togsther those plants^ were of 
two principal characters: First, tb^ were partly competitls^ I mli^t 
say, by reason of a greater or less sinUlarlty. of output and by 
of a common tttrritdiry into wldctt^ttts' tfikiH^ftai^ rah# en- 
sMed them «o ship thWiueterisli wd; seoMd; pUmta^slM^^ 
o^petltttnr dw (ad re «w mr e#Am<gabeb^ d end 

ft^bfereesiti^oll^ . 

r. -^'The-. Oyft apjJL'fO 

op«nt* 0M Uaw ot'irtiiat, lA' t&e prMut tfiue li tennM ^ iie^ 
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tUte-ttup-Mis^^ i«« floattir oC>£aeti amr-advaoce in friflw 
wujdDot i^Mamod did anr mat atAancemwit 

til^ piftcef ; OompeUtloa at all timea waa (otreoieljr aeyece, and 
Hie proiit on the output deoreased from the time of the fbrmattoi ot 
that company nntfl the premt day. A number ot concerns were 
offered to the American Bridge Company at the time of its fMomtlmi, 
^tdi were dedlned for varloua reasons, because they did not seem 
to<be eaaentlal in the rounding mit of the proposition that I have re- 
ferred to.” 

As we hsrtis said daoTs, it may Imtw been the fact that, 
apart from the operative necessity that led to many manu- 
factorers putting their works into these consolidations, 
there was probably a purpose also to monopolize and re* 
strain trade, yet by the time the Steel Corporation was 
formed the inability of these prior combinations to so mo- 
nopolize trade was proven to those who gave heed to facts 
and figures. For example. Government Exhibit, voL 7, 
p. 2017, shows that the production in 1898 of the pig iron 
plants subsequently acquired by the Steel Corporation had 
been 46 per cent of the country^ total production of 1898; 
in 1900, tibe proportion of these plants had fallen to 41 
per cent In the same way, Bessemer plants aftmrwards 
acquired by the Steel Corporation had fallen from 73 per 
cent in 1898 to 70 per cent in 1900. The Bessemer rail 
plants had fallen from 68 per emit in 1898 to 61 per cent 
in 1900; wire rod plants had fallmi from 97 per cent in 1898 
to 82 per cent in 1900; structural shape plants had fallen 
from 66 pm* cent in 18^ to 61 per cent in 1900; ^te and 
sheet plants had fallen from 67 per cent in 1698 to 66ipercent 
in 1900; while the wire nail plants subsequently acquired by 
the Steel Corporation, which had in 1896 produced 89 per 
omt of the country’s total production, had by 1900 dropped 
off ’to 78 pm cent Indeed, as we gather, the net results of 
these different plants in varied steel lines, the acquisition 
of whidi (1901) by the. Steel Corporation is alleged to 
•eeidmioe « 'purpose to monopolize, the facts and tfigores 
ithow that 4n onfy one prodixct, namely, that of ingots and 
idstingB had there been an inereaw of proportion in the 
cthito pveoediag yeara % tiiese planto and in naie other 
the plants t^hich ’tha Steal Company ndnsqueni^r 
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aoqpMiW^ |if^ :m p<^ ol laofc-ki tkose thm jem 

inabiUty to mosc^l^ a deoraaat of ri^ 
jUvf from 1 per cent in'the 

plates and ^eets tp 16 per omt in wire nails. Aiid tfaiat 
tiiis tiuee years’ decrease in actual mmiopolistic control was 
the normal trend of the -steel business is drown, by the faot 
that such proportions continued to decrease aftor the Steel 
Corporation was formed. As an example of this tendtticy 
we may cite the wire plants subsequently acquired by the 
Steel ^rporation, which in 1898 Lul 88 per cart of the 
country’s production and in 1890 had fallen to 72 per omt, 
had by 1911 so continued to lessen their proportum of the 
part sold in the American market that it was then but 42 
per cent of the country’s production. 

Moreover, these combinations were the subject of Con- 
gressional investigation from 1898 forward, and the proof 
(volume 28, p. 11760) [186] is that while the results of that 
investigation were published (they are not in evidence be- 
fore us) they have resulted (volume 12, p. 4765) in no ad- 
verse action by the Government. From all which we find 
support for our condudon that these former combinations 
wmre largely the result of economic and manufacturing 
plans for the production of product rather than for mo- 
nopolistic plans for selling product. At any rate, the 
proof is that, as a practical budness experience, these com- 
binations H^hich existed prior to the Steel Corporation had, 
in the three years precet^g the fonnation of the Steel Cor- 
poration, shown a waning power to monopolise, if any 
sudh power existed when they were formed. 

' We have thus seen the unifying, integrating, and round- 
ing-up influences whidh were irredstibly forcing those 
engaged in the practical work of making steel to form these 
prior combinations of integrating units. The proofs diow 
that Ifr. Morgan was a director in the Federal Steal Com- 
pany (volume 12^ jk 4724), but thathe pmscoalfylmewiice^ 
mg of the steel bosinesB, His fim Imd taken part in dmm irf 
these coBsoUdatkms, but the sngg^^ of the abourj^h % 
<Mi|deral of the Carhe^ had^^i^ 

-{|Kpbe. >proof '.Is . (yohum. ^4);, that wiy3«^'h«: wa»,ie;. 
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omiiber of Ik>^ of tho Fednrd Sted Oraxi- 

paiiy and #iis ftduidallfy interested in it, he had probably 
heVer at^hded a meeting of the board and taken no part in 
its nusiagement and knew nothing of the practical steel 
biudttess. The conditions in the steel trade being such as 
we hare shown above, Mr. Morgan, in Deconber, 1900 , at- 
tended a dibner in New York where some 80 men prominent 
in steel manufacturing and the banking business were pres- 
ent. This dinner was given to Mr. Schwab, the president of 
the Carnegie Steel Company. Whether the dinner was given 
for the purpose of affording an opportunity of interesting 
Mr. Morgan in buying the Carnegie Steel ^mpany, whidi 
the bitter differences between the partners in that company 
(volume 6, p. 2189; volume 14, pp. 6655, 5666) and the desire 
of Mr. Carnegie to retire from business then made possible, 
there can be no doubt, in view of the outcome, that Mr. 
Schwab then gave to the bankers present, and particularly 
to Mr. Morgan, who was seated beside him, such a compre- 
hensive view of the steel trade as was well calculated to 
show the possibility of carrying integration to its logical 
manufacturing and merchandising efficiency, and afforded 
the Federal Company, of which Mr. Morgan was a director, 
the opportunity to carry out, on a large scale, the policy of 
integration that company had planned and had (volume 12, 
p. 4719) attempted to carry out. And there can no doubt 
that Mr. Schwab realized that if a sale of the Carnegie Com- 
pany could be made the grave discord among the partners 
of the Carnegie Company (volume 14, pp. 6655, 5656) which 
had arisen, could be ended, and the policy of integration on 
which, as noted, that company had also embarked) could be 
carried out by some larger organization. Indeed, the evi- 
dence is clear that there was an earnest desire on the part of 
the owners of the Gumegie Company for several reasons to 
sell. The situation was summed up by James H. Beed, who 
(volume 14, p. 5655) testified: 

V Oamegle mauieiiieBt was originally a partMcahio, I be- 

" wss iiot^-(lM] A. A limited partn«nddp; 

; It tamed Into a oorpwatlont— A. In tbs onrlBg ot 



U Q* HIM li 'Tiro eonmraAiiutt^^^^ tt filM^ttp^^ 

*^10^ Wtatj^r^ tliosr^A. Tlio Qornegie Ooi^qy was tl^ hoUliM 
coD^ny M stocks of the Garnej|^e StM Oomi»ny^^ the H^ick Ooke 
Cbmtsii^, and the Besseioer and tiake Brie Eailroad CSompaay; the 
diSciiegie "Steel Oomikiany was organized ander the laws of PenniQrl^^ 
ma dMtWas the operating company. 

Q. Wliat do you know of the deslxe of the <stockbolders of ihe 
Oaruegle Oompany to sell out In the year 1900^— A. I think they were 
all desirous to make some permanent disposition of the preperty. for 
several reasona 

'niere had been dissensions among the partners a year or two 
before^ inid there not?— A. Tesj that is the mild word for it; there 
had been*i|ttite serioiis dlssensioDS between Mr. Frick and Mr. Oar- 
negie as the leadens. 

*‘Q. Resulting in litigation ?*-A. Resulting in litigation. 

“ Q. That was ended, I believe, by the organization of the corpora- 
tion or corporations?— A. Ended by the formation of the two corpora- 
tions of Which I have spoken. 

Was entire harmony restored between the gentlemen by its 
oigaaizatlon?— A. No, sir ; it was not 

Now, did you learn from these gentlemen themselves of their 
desire to sell out in 1900, or from any of them?-*'A. Why, I could 
not Say that it was said in so many words, but I know It was their 
desire, as ti say, that some permanent disposition should be made of 
the property for the reason that Mr. Gam^e was growing old. He 
had the majority interest in the company. A manufacturing com- 
pany, like the Carnegie Steel Company, that was intensely active 
could not be successfully operated with the majority interest in the 
hands of trustees in case of his death. He himself was anttous to get 
out of boMaess and get his interest in these concerns put Into inves^ 
ssent shapeiNaiid so you can see that ^generally there was a desire 
among all ijt thmn to have some kind of a disposition made of the 
property daring his lifetime that would be permanent. 

Q. Was Mr. Carnegie giving a personal and immediate attention 
to the business during that tline?— A. He was, but not in the sense 
Of bMng on tile ground. He was eltiier in New York or Skibo, and 
was getting constant reports, and he was seeing the various oflieese 
of the company freunently, and he waa sending them advice from 
time to time-; 

*' Q. Skibo is where?— A. In the north of Scotland. 

‘‘ Q. About how mueh of the ytar was Mr. Carnegie spending tiiere 
at that time?— A. About half of it 

And the other half 4n New l^k^-A. In the Hutted Btateit 
either in New York, or diii^ flm SontlL 

9ut formerly, in earlie|r days, hSc h^ 

IP^dedi personal^ and actively tp l^^ 
lieve until almut 1880, when he moved to New York. 
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Wh ao)M»ly av ttafttt-^A. I ttiliik about ttiat tbaa^ 
Biit ^iie vaa itirttitbi itaetloRl iwacb of tbe baaineaB a^iraafor he waa 
la tin IMted .Statea. 

** Q. Qe eonld reaoh it by lettera, could he notf— A. Yea» and tde- 
grama. 

**<). Do yon know whether he was desirona of glTlng np even Oiat 
oobueetlon with the business, aaide from his desire to pnt Ua holdlnsi 
la tavestment dupe? Do you know whether be wished to be relieved 
of the care and [187] attention and thought that the business re- 
quired of him, and to devote his time and thought and energies to 
other things?— A. Yes ; I think he was. 

"Q. What was it that he contemplated, if yon know, from him?— 
.A. What he has done since ; that is, devoting himself to philanthropy 
and peace, and one thing and another.” 

With these matters no doubt in view, Mr. Schwab made 
an address as already quoted, and brought into dear relief 
three propositions: First, that steel making had then 
reached the limit of improvement in metallurgical methods; 
second, that further advance was dependent on integratii^ 
processes; and, third, that to take care of the growing steel 
production a great foreign trade was possible. It is sug- 
gested that this whole talk of integration or rounding up of 
manufacturing facilities is an afterthought, and a mere 
cloak to veil a concealed purpose to monopolise trade. Let 
us examine what the proofs show in that regard. 

Looking only at the two great companies, the union of 
which made possible the steel company, the Federal and the 
Carnegie, we have the fact (see statements in bill, volume 
and title, ** Pleadings,” pages 8 and 4) that both these com- 
panies had been themselves gradual integration growtibs, and 
th^ managements were then trying to integrate them fur- 
^^er. l!lie Illinois Steel (volume 14, p. 0472 ; volume 12, p. 
4098) had entered into the wider field of the Federal; it had 
integrated back to ore; it was trying to integrate locally into 
eastern markets through Lorain and Johnstown, had consid- 
'«rad tiie acquisition of the Carnegie Company, and had 
pbamed to qiend (volume 12, pp. 4719-4721; volmne 14, p. 

aome forty to fifty millions of dollars in further brond- 
aniug its field of producta For mak^g the great baaie prod- 
opeuTheai^ steel, which was then becoming the domi- 
•wMi da^r matedt, the proofs (volume 8, p. 2978) show the 
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at Q«^ at^ 

&aWB the existence of the Federal’s prior ni^ of Auth# ^- 
t^ation without reference to thie fact (volume 10 , p. ^4) 
rimt it was lacking in finishing mills for raik, bars, struc* 
tural, sheets, etc. In the ume way we have seen the Car^ 
n^e Company was lacking in finishing plants for tubes, 
trire, hoops, and many other finiriiing plants to use its sub> 
basic product. These patent facts and urgent needs — facts 
which, as we have seen, were set forth at the time in, the 
minutes, letters, and communications heretofore quoted—: 
evidence tiie existence of the practical manufacturing ne- 
cesrity of both these two great companies either buildup or 
buying finishing milla That such purpose of manufacturing 
integration should have been elaborated and formally set 
forth as the reason for its purchase by the Federal Company 
of the Carnegie Company would not, in the nature of things, 
be done. Everyone concerned knew these facts without 
their being stat^ It was a thing every steel man recog* 
nized so fully that no specific reference would be naturally 
made to it. But the proofs do show that, whatever purpose 
was in the minds of those forming the steel company, inte- 
gration was certainly one of the special objects in view. 
Thus,<Mr. Schwab (volume 11, p. 4139) makes it clear that 
■‘‘the economic advantages to be derived” were more en- 
larged upon evau than foreign trade. “I [138] might say,” 
is his testimony, “ that I enlarged, and perhaps made a moie 
strenuous talk to Mr. Morgan, upon the subject of export and 
our ability to export, and foreign business in foreign raar- 
kets, than any other, excepting only the economic advantages 
to be derived.” That “ the ability to export ” and “ &e eco- 
nomic advantages to be derived,” thus enlarged upon, Was 
integratitm, is riiown in Mr. Sdiwab’s testimony: 

" Wim retteence to the nmdm idtuation, I pointed <mt to rip tbat 19 
to that tlBie onr hudnew, the steel hastoeai'Ui general hadrina 
ul with re(erence:to «^rt bnaihesa and tbat, to mg; epint!^ 

90I7 he nMde profltoUie and ppealtde-ri^ aa<h ee ontonimi^l no 
aeuing an todlridnai lii^ a-afri^ llne^ or 
eeiti^licpe to anceessfoUr 

^H:'!'iiri;''ito«iMU«d .to’ tozatah''the- torijtoMt.'^everp.'’)lMii:t^ 
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fjegwlre ^ » (rtyoctowi «r b urtn awi ; and.tbat hall: « Amw or adoaea 
finfflvtdoal eomiwiiloa^^^^ not afited the eapoiae m the organlaation 
to Monre the tideirt neooBsaiT to make ai aacoeeatol export bnsloew, 
white aodi a eraqMny as I oafliaed could.” 

•te 

That this plan of integration in varied productiSH-and 
nothing in excess of the required integration — ^was carried 
out is also shown by the proofs* In that regard, the same 
witness, speaking of his visit later to Mr. Morgan, when he 
took him the figures at which Mr. Carnegie would sdl, testi- 
fied: 

“ Q. Did you have any further talk with him at that time that you 
can recall?— A. We had quite some talk upon the general aubjects 
outlined before, and I was consulted with reference to the other con* 
cerns. I had nothing to do with the negotiations for the other con- 
cerns. 

**Q. Who consulted you? Mr. Morgan?— A. Yes; Mr. Morgan and 
Mr. Bacon. 

“ Q. Asking questions about what?— A. A great many questions rela- 
tive to the other concerns, the various concerns. 

*^Q. As to their character and business?— A. As to their character 
and business, and what changes would be made, and how they would 
be operated, etc. 

‘*.Q« Was there in any of that conversation any question of obtain- 
ing all the steel plants, or acquiring a monopoly, or anything of that 
kind? * * * — ^A. There was considerable discussion about the ac- 
quisition of other plants. I advised Mr. Morgan against it, because 
the other plants added nothing to the efficiency of the one I proposed. 
For example, plants like Jones & Laughlin, the Pennsylvania Steel 
Company, the Cambria, were discussed; but I said, *No; they are in 
practically the same lines as the Carnegie Company, and they add no 
efficiency to this organization.* 

** Q. At this time did the Federal have finishing mills?— A. They did. 

**Q. A . sufficient number of them?— A. They had a sufficient num- 
in tiieir own lines. 

What were they lacking?— A. The Federal did not make tubes; 
they did hot make sheets ; they did not make plates to any extent, and 
anMi^ the things needed there were few that the Carnegie Company 
made, other than rails, that the Federal Company made ; and as to the 
Tttl^ €k>mpany, the Carnegie at that time did not make tubes, nor did 
make wire, whi<di l^e Wire Company made. Indeed, the addition 
plants, the general whole, was the addition of the lines that 
|ie:^hu^ or the Federal did not have. 

^ either the Carnegie or the Fedetal have a complete line of 

steel cmnpany had. 

None of them iteid^A.;Noii0 of them had, not nearly a com- 

plete)^ 
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** Qv eonpndw wtn^ 1lMt9soa^ttllnft‘«boipt:aM 

b«l|ig'!«taMe of naldiig .iq;» • ooliq>Me.UBot!-nA. ^nMra wM ^ Ah^ 
MHo nd Ae Fodnal «ad fho Natlmml ; and Aon thoee ww^Ao 
Wlrok the iSibe, the Bridge, md the Sheet, and Ite-itoop'OimvaBT, 
all at whom made their Indlvldoal Unea, aod Ihe Tio Plate 0 hb* 
IMiiv also; I overlooked them. 

As to the bnstnees of these cmnpanles— where was the bori- 
Bon of'flm Pederal iiriiiclpatly donet— tA. Mostly to the MItUBe West 

"Q. And the GamegleY-'A. When I say the Middle West, I moan 
Gbleago and' west The Oamegie, Irina Chicago east 

** A. They made raila They made blooms and Ullets. Ton asked 
what they made In common. They made blooms and biUets that were 
SQiipUed to other finishing companies, th^ did not finlOh them- 
selves. Then the Carnegie Chnnpany made a few, a very tmii per- 
centage Of, mrirdiant bars, and so did the Federal Steel Company. 

*' Q. In what territories, respectively, did they sell their products 
dilefly?— A. As I said, the Federal sold mostly in a circle of which 
Chicago would be the cmtter. The Carnegie sold theirs In a ctrrie of 
which nttsburgh would be the center. 

**Q. What was the dllBcnlty in trading over an extensive terri- 
toryf— A. If the Carnegie shipped west of Chicago, of course, th^ 
made a. vwy great sacrifice in freights; and if the Federal shipped 
east of Pittsburgh, of course, th^ made a very great sacrifice In 
freights." 

It will thus be seen that here was a complete outline of a 
manufacturing plan whidi, if carried out, enabled the Fed- 
eral Company to integrate from or to varied finished prod- 
ucts, and.this not only in the Chicago district, but, through 
tile acqui^on of the Carnegie Company, through the Pitts- 
burg^ district as well, and throu|h this latter district to 
reach the -foreign markets, whidi it was powerless to reach 
frcmi its own district, and through acipiisiticai of the finidi- 
ing mills held by the Tube, the Sheet, the Wire, and Bridge 
Companies to obtain the varied product facilities by which 
alone sncoessful foreign trade could be built 19. testi- 
mony of Bobert Bacon also shows thidi tiie whole plan tomed 
on the possibility «nd advisability of the Fedend 'buying 
the Carnegie Cmnpaiiy, and, if that could be tin^ 

certain other uidts should 1^ bpii^ht to pro 
finjghiqg plants. Xhus,.refkBB^ meeting of fhe Fed- 
eral directors held to c<msideiE^4Jie^ciFer 
Mr. BaMn (volume 
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^*<k th«< vlewi^ of tile otte FcKteral 

dliidnnr ttat* deyr or lotert^jlk Yoe;. We suoccieded in getting them 
lir Nine YMr Hm nest moraiitg, wltlr the ezoeptton of ISgp. Marehtll 
ftleUk witii whom^ w oonnnunlGated over the* longr-dieteace Me- 
pbowii Ml tbiBt the nest daty" we had. 1 believe^ the opinion of all 
tM MdeM directors; 

^ Qi How long did theg remsin together on Monday, the Federal 
direetorsfl mean, whom you assembled ?--A. Nearly all day, at dif- 
feceiit timeR 

**Q. Was » conclusion reached that day with reference to the 
Canmgiw meani as to whethw it was wise to accept it or 

not My reeoUeetion is that, although it was very difficult to 
panoade aome of the gentlemen, a concluMon was* readied in prin- 
etplw in' the' afternoon. 

" Q. Was there any discussion that day as to how the thing might 
be financed?— A. No discussion as to detail. 

[IdO] '* Q. I do not mean detail at all.— A. But naturally the sup- 
position was that it would be financed by J. P. Morgan A Oo. 

** Q. Do you remember whether Mr. Morgan said anything on that 
subject to his associate directors, as to whether he was willing to 
undertake it, I mean?— A. Yes; my recollection is that in a very 
£aw words Mr. Morgan finally, after having heard our opinions, said 
that if they approved and substantiated the estimates in a general 
way of the business, and its probable success, that he would, under- 
take to flnanioe it. 

** Q. Was! there any talk that day as to what, if any, other con- 
oema should be taken over?— A. Yes; it was believed by all the 
men preeent, the directors of the Federal Ste^ Company, that if 
the Carnegie was purchased, other units should be purchased as well. 

‘*Q. And were the other units talked of and considered V-A. Yes; 
they were all considered. 

**Q. And upon what principle were they chosen?— A. Upon what 
principle were they chosen? I should say upon the principle of fur- 
nishing each an essential part of a completed whole; a new company 
whidi should manufacture all kinds of iron and steel products, 
otmlng its raw materials, fadlitieB for transportation of raw ma- 
terials ia the mills and finishing plants, I think that was the* basis 
tqpon which each one of these elements was considered, and, of * coarse, 
the prios at which they could be acgulred, based upon their actual 
valnei 

Q. Was any arrangmnent made on that day or shortly ihereaffear 
fbr opening negotiations with the owners of the various plants that 
miht iMOM Y^; r thiiiM If was determined tlmt day to go 

see irthey could be bought upoir a iattsfmixwy bmto 
^ wasrwttr intiturtM with ffiienegMatleBs-^ 

Jir roiMrthar 7: F. Mmasw »Ckr. hm the bftmt of it 
■ e • ' " e •' • • 
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Qpliilpii of tbB Court 

WluEt wtm MA by tile geDtlemen prentot tdtSi Tc^pedb tiDi tbi' 
obJeM49d be attained by the or^nnizatton? * *' ^-^A. It im aald 
by aU tboM g^tlemen present and I knew It to be their opIniOD, 
haring been so cloeely associated with them for many yeart that the* 
object to be attained was the creation of a great new steel company, 
based upon the Federal Steel Company, which would be able, by the 
ownership of its raw materials, by all legitimate means of rail and 
lake trammortation, and by the ownership of finishing mills of all 
descriptions both in the East and West to create a plant which should 
be able to manufacture every kind of iron and steel, and by mson 
largely of its ability to reduce the cost of production and the terri- 
torial distribution of its plants and activities, sell its products to the 
best advantage in every market in the world. I know that to be the 
object of those men that formed the United States Steel Corporation, 
e * e « e 0 0 

Mr. Morgan believed that if he could take part in the forma- 
tion of such a company it would be the greatest, the crowning, achieve- 
ment of his business career. He believed that the effect of such a crea- 
tion would be upon the whole industrial fabric, the industrial-life of 
this country, of tremendous beneficial effect. Convinced as" he was 
by Brother Schwab and the other experts that almost inconceivable 
results could be <fi)tained in the way of lowering cost of production 
of iron and stedl, that such a company would bring more good into our 
whole national life, constituting as it did the greatest single factor in 
the 'great constructive work of the country, than could possibly be at- 
tained in any other way. His first great object was, as I have said, 
by reason of the decrease in cost of production, to make it possible to 
so improve the conditions of labor by increasing wages and bettering 
the conditions, and, by enabling the consumer always to depend upon 
stability of^prices, to bring about a new condition of things. Those 
briefly, were'' the ideals and ambitions of Mr. Morgan in forming the 
united States Steel Company. 

• 0-0 0 0 0 • 
11*11 “ It was said by all those gentlemen itresent— I belieye all 
of thou ; I k3M>w by Mr. Morgan— that under no considerations would; 
be jbUie part In anything which was or ml|d>t be considered to be a 
monopoly or any attempt to restrain competition. I Imow that that 
was one thing farthest frmn his wl l H n gn e w to paytbdpate In.”.. 

Beferring to this meetiiig Judge Gaiy (Tolume^ 12, pp. 
47Si, 4788), says: .. 

:;-49. Mow, udwfe wore the subjects 00 ^ yon, 

dttOQtors of the Mederat, or owiient of ffadwal, at;ii|Mt>ttS!^ 
on^'See^t^itf wbldi,'. er..efi«t.',.ioaiMriApc^ 

T*” "»■"*««" JSls: iii isj H aa of 

with their ore teso r o f s , which, oontsiusd s dsuss. akhd,. 
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OittiktiMi of tbB 0»art 

idbitnctw «( ora la :larg» Qwuitltlei irtildi tlw Fedena at Oie Min’- 
Miota Iron did aot bave^ parttcaUurljr their mills far dlTeralfled 
pi^ii^ their loea.tld|i. aed their wganlsatlon, which was believed 
to be a verjir SMd If possible, the acquisition of otiier com- 

paiiies ownihg flnJSItliig mlll^ In order to diversify the product, 
Indttdteg the Wire Company, whidi had been offered to ns a number 
of tlOMfs, and for the purpose, as I have said, of completing a rounded* 
out prtqiiOBition for the development of the business, extension of the 
business, manufacturing at lowest cost, and, particularly, increasing 
the extent of export business.” 

A^d (volume 12, p. 4751) he adds: 

** Ton see, in this whole plan, 11^. Lindabnry, there was an effort 
made to acquire property that would be useful to each other, and 
by that I mean to acquire a plant that furnished certain commodi- 
ties to another plant which we were acquiring and to acquire — 
the latter because It could, at good advantage, secure the products 
which It needed for Its uses, and so all through the line, from the 
ore down to the conversion from one product Into another and the 
final distribution of the finished product” 

These proofs certainly tend to show that the practical 
manufacturing question of rounding out dr integrating the 
Federal Clompany by acquiring finii^ing companies was one 
of the objects its directors had in view at this meeting. 
The proofs also show that these several finishing mills were 
consumers of such basic products as were made by the Fed- 
eral and the Carnegie, and that those two companies had no 
such finishing mills of their own as was adequate to consume 
the product they made, which was suitable for such mill. 
Without entering into the details of the proof bearing on 
these several finishing companies, all of which, together with 
the comments thereon are to be found in the Statement oi 
the Case, page 68 and following, we may say they fairly 
dlbw that without the acquisition of each of the finishing 
eohi]panies named, viz., the American Steel & Wire, the Na- 
tidhal Tube, the American Bridge, the American Steel Hoop, 
aid flto American Sheet Steel, the Fedmd Steel Company, 
etrdh;"With the acquisititm of the Carnegie would not have 
prcmded with adequate finishing fiunlities lor oonsum- 
i^^^auh*basie product And fUrt)^, wUihout the acqui- 
lli^l^^of tii^^ first three, the Federal would lack several of the 
products (Defendantki Euhihit, vohune 2, 
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pi aoi) ibat bftve into the' foreign tmdobniUt i!Qr ^ 

the tTMted Stated Steel Piroducte Oomj^y. R inQ' alto he^ 
noted that, in addition to the affirmative testimony quoted i 
above tending to show that integration along, manufacturing 
liiMw and development of formgn trade were among toe 
avowed purposes of those who formed the Steel CorporatiaQ^ 
toere is' a negative testimony of those who took part in 
forming the Steel Corpora[142]tion, and quoted bdow, tost 
monopoly of the steel and iron business was not toe purpose 
for which that corporation was formed. 

First. That with the competition left outside of toe Steel 
Company, toe extent of which has already bem shown, e 
mcmopoly of the steel and iron business of the United States 
was simply impossible, and that no effort was made to secure 
these cmnpanies (volume 12, pp. 4766, 4767). 

Second. That in view of the fact that the proportionate 
volume of competitive business has increased since the Sted 
Company was formed and that toe proofs show no attempt 
by it to monopolise it to the exclusion of its competitors, to 
now attribute to those who formed the corporation an tor 
tended monopolization would be to say that, having formed 
the coip>ration for the purpose of monopoly, they imme 
diately abandoned such purpose and made no effort to 
accomplito it. 

Thn^ That the publicity, which the proofs (volume 14, 
pp. 6669, 6686) show toe Steel Company has from, time to 
time ma^ of its prices, its accounts, and its policies, would 
seem a practice to line with legitimate business, rather than 
with iU^ monopolization. 

Fourth. That to carrying out the plan.lhe advice of Ahsa- 
ham S. Hewitt was (volume 14, p. 6884)'taken by Mr. Mm!- 
gan, and at toe latter’s request Mr. Hewitt went on toe hoards 
uad served until bis deato, to a fact which, to. view <zt toe 
high toanutoSB of Abraham & Hewtot, ten^ tojnsfatim toe 
coatenttontoat toe^uqmtotovtow wanto to>li^to*^^l^^ . 

And toatfy, asitotoad itoove^ toemtoeffinmatiTAtostim^ 
tout na.auch objest waiir to view, to toat lestoh toeritoatto 
mimp ff ^Bobeit Blim (odiums id) pp.. 648M4flf>..to 
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<nMi«dBmiutetioii,s as another, 

vi)tili:hiS' 8^daoai on fais' xetireinwt ttam business to 
■ pnfttr|!i<Mwi of iwin<Mition«l duuraoUv, wan^ this ooort in 
attabnting wdc^t to lus testinumy. Tbe testimony of 
Jlidge James H. Bead (volume 14, 5668), of Judge Qaiy 

(volume 12, pp.. 4758^4756), and of Charles M. S<diwab is 
to the same effect The latter (volume 11, p. 4175) says: 

** From the mbinent when I first started with Mr. Morgan, the ques- 
tton at am gaining a monopoly or In any way controlling the steM 
indoi^ was never mentioned. My whole argnment with tUm. as ad> 
vqcatlag this company, was the ^n<»nlc development of the same, 
and the matter, to the best at my knowledge, never came rv there- 
after.” 

And in thin connection it is to be noted that the proofs 
show that the Carnegie Company and the finishing com- 
panies, which the Steel Company acquired in 1901 were 
formed at various times from 1898 to 1900, that (volume 12, 
.p. 5754) these particular companies (volume 28, p. 11769) 
were made the subject of congressional investigation, that 
nu steps were taken by the Government to dissolve such 
companies for the 18 years following the formation of the 
earliest of these companies, and 11 years from the latest, 
until 1911, that the Steel Company was also in 1906 made 
the subject of further congressional investigation, and that 
no steps were taken to dissolve it until this bill was filed. 

Becurring, ther^ore, to the particular question with which 
this particular part of his opinion deals, namely, whether 
ws should now enter [148] a decree dissolving the Steel 
Coloration on the ground of its inherent illegal character 
in 1^1, and whether we should also dissolve the several 
conititqent cmnpanies which it acquired on the like ground 
original inherent illegal character when they were 
iorme^t we tiiink there is ground for our holding, in view of 
th^lio^pcoo^ <uid views above* set forth, that we are ubt, 
of equity, warranted in taking such a drastic 
aSito how.decree the dissolntimi of the Stad ^rpora- 
.. tyi|.:w|te,OQnstitneht .oompshica* ' 

Wa^ever, oMed to the suhmqiiant acquisition by 
pix^^rties'in baifg: attempted 
dr restraint of trade, and as evidendn g a n original 
.86SS5*— 17-WOI.6 — -9 
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pnpoM'tQ monqioluiB atul xnteain. The firsfc «f Xwh eras 

Steel boai^ the Shdby 

Steel CooBlMUiy. Whatever xeay have been its vmitive 
.at ^ ooteet, it is dear the putdhaae effected neither ^ no- 
nepbly nor restraint of trade, for vve have dready seen that 
while, even with tito acquisition of this Company, the Steel 
C(Hnpany’s output of seamless tube, during the ten years of 
its edstcaice, has doubled, during the same , period its com- 
petitorsV sales have grown sevenfold. In the light of such 
figmes and facts, we are of opinion tiist the acquisition was 
simply in the due course of normal business, and, indeed, 
Was but the virtual cari'ying out of integration plans of the 
Carnegie Steel Company that long antedated the formation 
of the Sted Company. Without entering into minor details, 
vro may say that no proof of monopoly or trade restraint was 
Shown bey<md the conceded fact of purdiase, and the fact 
that tiie new artide of seamless tubing was in some uses sup- 
planting lap-wdd. We have examined, among others, the 
testimony found in Gh>vemment Exhibits, volume 2, pp. #05, 
411, 560, 562; Government Exhibit, volume 14, pp. 2902, 
i^8; volume 11, pp. 4198, 4199; volume 18, pp. 5287-5260; 
volume 17, p. 7940; volume 18, pp. 5076-4H)89; volume 12, p. 
4808; vdume 18, p. 4986; Delaware v. Shdby, 160 Fed. %8, 
88 C. C. A. 110; Shelby v. Delaxoare (C. C.), 151 Fed. 64; 
Delaware v. Shelby, 212 U. S. 580, 29 Sup. Ct. 689, 58 L. Ed. 
659; sndsPefendants’ Exhibit No. 81, volume 1, p. 166— and 
thmrefrom, without entering into details we deduce these con- 
clusions. The old type of tubing was called ** lap-weld,” and 
made by tiie National Tube Company. The Shelby Company 
made a different artide, called ** seamleas ” tube. While in 
some ways lap-wdd and seamless were in competition, yet 
tiieir mahi uses (vdume 18, p. 5808) were not (he same. The 
Shelby Con^ny hdd a basic patent involving the pieituiii^^ 
at an ead^ stage, of the billet from which the seamlesB tube 
was draiwa. Beforethepmdmse of the Carnegie Sbsd Com- 
pany by the United States Sted Corpoihtion, ^e lodnbr 
ocnnpany, in pursuance of Hs impose to enter ^ ]dpe bud- 
n«M^ was earryii^ on soma esperimental vrdh M Oesihlew 
ishe aiding at tiM Sht^iCt^qpanyh 
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ligeiliiil|,|ia4 oQivdQCKkl #uitt tlw MWbv anetbod^iwi 

piirpijN^ Nati<m«l Cpmpany had 

<ip.«ffHr *|l» nonmlwi tube field, and to that end 
1^ 1 ^ 1 ^ t^e StlunlMid Company. The latter made aeun- 
kee tube tinder a patent granted to two former emp]oy4p of 
the Shelby Company. Its buameas in the seamleas tub^ was 
(Tohime 18, p. 8888) very small, and it had (volnme 19, p. 
7940) preTi[lM:loaaly tried to consolidate with the Shelby 
Coinpasiy. Murii patent litigation had resulted, the National 
Company carrying on the contest for the Standard Company. 

When the Steel Company was formed, two divergent views 
were thus presented by the ’managements of two of its units. 
The National Tube, represented by Mr. Converse (volume 18, 
pp. 6943, 6944), contended the Standard’s process and ma- 
chinery was the proper mode of seamless tube making. The 
Carnegie Company, represented by its president, contended 
the Shelby method was the proper one. The determinatitm - 
of the matter seems to have been made by two directors of 
the Steel Company who had taken no part in the contest be- 
tween the National Tube Company and the Carnegie Steel 
Company. Their testimony (volume 13, p. 4936, and volume 
12, p. 4803) is that they became convinced that the patent of 
the Shelby Company controlled the situation. That com- 
pany would only sell- its patent, however (volume 12, p. 
4806), if the Steel Company also bought its plant. Such 
purchase the Steel Company made in order to get the patent. 
In view of the fact that the Shelby patent has been sustained 
by the courts, that the Steel Company on its purchase aban- 
doned the 'machinery used by the Standard Company, and 
has since manufactured under the Shelby process, we are sat- 
isfied that the acquisition of that company wak an ordinary 
purdiase, and had no other purpose than to acquire and. use 
the. legal monop<dy which the Shelby Company had obtained 
from the Government by its patent. And a purpose to re- 
dtrain and mbnopriize the pipe business is negatived by tlw 
f|0t &4t ho mmiopoly has resulted and that pipe (volume 
it, p. 4481) sSHs for a ton less than when riie Steel Com- 

m wasformed. 

r next matter in the line of alleged m<mopoly and trade 
nika^ was the puiriiase by tire Sted Corporation of Sm 
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Conqiway in jE>eeei^^ 

question on the phit of the Ckifveillit^illl'^ 
hir fotuid at volume 8, ppi 1086 to 1187 ; Tdume 8, 

2000 f volume 6, pp. 2141 to 1^18 ; (tevmnment Ediifait, voltUui 
4) pp. 1674, 1688 ; volume 6, p. 1888 ; and <m the part of the 
Steel Ckanpany in volume 14, p. 6668; volume 12, pp. 4808 to 
4810; v(dume 10, pp. 4087 and 4088. Without hhrei discuaEong 
the testimony on the part of the Steel Compwy, 'vre may say 
that the proof on the part of the Government in itself thows 
diat this mle was not made with any purpose of monopoly or 
trade restraint. The Union Steel Company had m«rged with 
the Sharon Steel Company. John Stevenson, jr., who was 
the practical man in the Sharon Company, testified that such 
competition as there was between those companies and the 
defendant Steel Company was fair: 

"I liked the competition. If you are bound to hare comp^tion, 
theirs was good competition.” 

He said he sold out his interest in the Union Company 
because he needed the money; that he had put more money 
into the enterprise than he owned and was hard up; that 
the effort to sell came from his company; that the sale was 
made on fair terms, cost and accrued profit. Their ore 
holdings were very valuable, had been definitdy ascertained 
by ii>ot borings, were owned in fee, and were sold in place 
at a price [146] based on the comn\on ore royally. He 
says tbat^Wt the time of the sale the Union was mily one 
of a number of competitors, all of whom were flouridung 
and doing an increa^d business, such as the Pmuuylvania, 
Cambria, Bethlehem, Lackawanna, the Bepublic, and Jones 
& Laughlin. ' That his company’s bumness with relation to 
the country’s total production ww less than fi^per cent, au4 
that the Steel Company’s percentage has decreased, and 
its oompetitom’ pei^ta^ had increased during >tlptt thnd 
The testimony of liir. .TVUtla, erne of ^tevenn<l>n^ 
if to the same effect, namely, that tlm c^pltl^^ 

Steel Company was htir, and <^t .tfan bunnflK^o^^^ 

Company had grown to such an mdeht as to ^i^^ 
)mi'o^;and.inme. of 'hm'iatopSKt^ . 



^ of W. H. Cfooiior. £fo 

^ ^ Steel Compai^f ires its {srseticel men, 
end ifter tbs sde tliis sM bueiiiess es pre^dent 

of tiM Osmbria Steel C6mpaii^« 4me of tbe principal o(»n' 
petitinw of the Steel Comp|^f Bs says the Union Com* 
pany, after its mergmr Sharon, had large ore re> 

sorves of rery desirable that they had yalnahte 


lake frontage harbor lands, And fine coking coal reserree; 
tiiat they had large open*hearth facilities (volume IS, p< 
4806) in which the Carnegie Company was short; that they 
also had finishing mills in which the American Sted A 
Wire Company were short and which it needed (volume 12, 
p. 4807; volume 10, p. 4087) in foreign trade; that these 
finishing mills were adapted to using Bessemer steel with 
which the Carnegie Company was oversupplied; that the 
Carnegie Company (the Steel Company’s subsidiary) had 
an over-capacity of Bessemer and an under-cspadty of open 
hearth is conclusively shown by the subsequent integration 
of the Steel Corporation at Braddock (in the same district 
as the Union), where $11,000,000 was required in open 
hearth extensions. In that regard the proof (Farrell, vol- 
ume 10, p. 4077) is: 


“ We are bnlldlns at Plttsborsh a new steel works, a rail mill at 
Braddock, Pa., with a capacity of 700,000 tons a year of open-hearth 
steel; that is, to take up the rail business. This Bessemer eQuipment 
la obsolete; that la, the equipment Is Just as good as new, but the 
demand dees not exist, so consequently we cannot employ it, and it 
nectasltates producing steel that is required by tbe buyers. We ate 
qtendlng there about 111,000,000.’’ 


Ppnner sajrs the movement to sell came from the Union 
Company, and not from the Steel Company; that he knows 
^ Sted Corporation people were at first opposed to buy- 
ing, and only changed their minds when shown how the 
Uuitui would supply, as above stated, the features in whidi 
former w^ short; (hat, in order to induce the Sted 
J^tmondon ta the Union Company was obliged to 
down their qre prices $1,600,000 below what these proper- 
had ydu^ at when his cOtapany and the Sharon 
fmm men .io the <»d$msl Union Com- 
pai^ Iw was in i&vor of sdling in order to get out of dd>t, 
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biii|tgl^ aboaii tlis ods^ bsasass he was'in an ttid)«rniriiif 
l^o^eil, because his c(»iiieGiioa with' betib the UniM ^ G(Hn‘^ 
p«iiy and the Sted C<m|»uiy pTeeetifed. hiaD from) takhig 
pasti in the aiain ol either ; tiiat his. other two pastness 
wttre> opposed to selling^ and onfy acceded [ 146 } to it on 
acconnt of tiieir personal :rAdi<m8' to 'the partner who do- 
sired the sale. Without here detailing the d^endsntVi testir 
mony at length, which we may say corroborates the fore- 
going, we arO' of opinion tiiat the. pnxchase of the Union 
Company was a natural and normal aoquisitioD, incidont to 
the growtii) increase^! and weeds of the Steel Corporation's 
bnsraess, and was not dcme with a view to monopolizmg the 
Sted bn^ess, or to restrain trade by eliminating competi- 
tion. And we may say that tbiS' conclusion is in accord 
with the subsequent acts of the Steel Corporation. The 
proofs show (volume 10, p; 4037) that some $2,225^000 was 
qwnt by the Steel Comimny to frirther increase ths Union 
wise plants mid meet the: needs of the- company’s foreign 
business. The whde wire capacity of the Union’s wire 
plants (volnma 10, p; 3843) is now being operated to toe 
capacity of 83,000 tons of wire for foreign . trade against 
8,000 tons when it was bought. In connection with toe work 
oi these finishing mills, about a million and a half doUacs 
were epmt in open-’hearth construction' by wlmsh the finish- 
ing mills 'and furnaces — blast and open-hearth— were inte- 
grated into a continuous process. Indeed, toe need of this 
plant to cany out the general unification problem of the 
Steel Cmnpany is shown by the fact (Donner, volume 3, p. 
2185) that subsequent to its purchase of the Union Steel 
Company the Steel C!orporation qient near $7,000,000 in 
eztendons in view by the Union, and $10^000^000 in exteii- 
mons phmned after toe purchase. 

We nmct turn to toe acquisition in May, 1904, of the Ckir- 
ton Steel Company. The Crudhle Steel Chinpimy was en- 
'g^d in toe mahnfscture of tool shd fihi^ of sted 
(vcllimie 13, p. 4958), whidi toe Sfi^ Ooifhtotioh dfd not 
, fri the spirit of cc^leto ifetegration whichr swi^ 
dWlil'lii l:' ateel' .. trade, toe Cril^e' ss toe; se^^ 



in Ides, nistilBin^ ili^^ 
whaaiB Bto«k ii pwnM, giMio inlp «i!i jgNHMtahi]^^ 
fonuMM^ Moon, «ad dU^ oitegrMfcioil on 

A idgloiitf be]^d its owit requiratteAto la 19M, 

dn CSairtoB Company had bacome manltanl and 
(«oltaina5, pi'SOSdf vokane 14^ p. 6669) into tba hMida of a 
raoemari The pro^ (Government Eidiibit, Tohune 2, p. 
699; volhme 14, p. 6687; volume IS, p.' 4814; volume 18, p. 
6886) lAow that aeveral efforta had previously been made by 
title Oroeible Sted Gompu^ to sell tike Clakton Company to 
^e SteM Corporation. That ccunpany declined to purchiee. 
^fteT'ihe receiverdiip, the negotiations were resumed with 
it and other interests (volume 6, p. 2061), and the propm^ 
sold to the Steel Corporation rrith the permission (volume 6, 
p. 2061) of Uie court at $4,000,000 below cost. ClairtOn had 
wpig'iron capacity of some 420,000 tons. It had (volmne 18, 
p;r4814, and volume 13, p. 6236) through its type of fummce 
construction been able for the first time to make pig iron 
from Mesaba ores without any mixture of old range ores. In 
eoimection' with this sale, it should here be stated, as a matter 
of which- this court cannot but take judicial notice, that the 
receivership of the Clairton Company and the sale of ite 
{umperty was under the direction of one of the judgM afsm 
ntting in (his case ; that the bonds of the insolvent con^peny 
were guaranteed by the Crucible Company; that, "^hSe the 
latter company was and has since [147 ] been prosperous, the 
guaraniy by it of the Clairton Company’s bemds seriously 
threatened not only the stockhMders of the Crucible Com- 
pany, as testified in this mse (volume 14^ p. 6669) , but grave 
fiimneiaf troubles in the community. To avoid th«m, the rS^ 
covers; under the direction of the court, and in di^mration 
wkh tfae’officers of (he Crumble Company, sou^t to have the 
GNiiel Company buy (his plant and thus relieve the Crucible 
Oompimy of ite large and threatening collateral liability. 

Tbs' next of timse acquisifions Ity the Sted Ciunpahy, 
Whkdl’ it if ahteged was made to monopMiae or ^rsstTidh 
mmSe, is kne^ as the (Ii^t Noii^bern ore imme^ wMeh 
tiia w >Kiitm' eh thirty-Mhe (housand acima 

SUfeMUr ems Isads im A’Ug^ 19(971 TlAi lead 
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• mii^ttm in^al^ of 1IK0^INO 
milled in i$07,; 1,600,000 tone ki< liKJS, and io 
mt^lie of 750,000 tons ea6h year until 8^150^000 
reatii^ in vlOlTv That yearly amount was tiien to be taken 
01^ , until the lease ended in 60 years. The royalty was^ 
using round figures, $1.17 per ton <hi 49 per cent ore, $lill 
on 60 per cent, and $1;98 on 66 per cent ore, with an in- 
crease of 8.4 cents per each year on all gradea llie lease pro- 
vided the Steel Company had the option to cancel it as 
of Januaiy 1, 1916. During that time the lessee had full 
rif^ts :to test the premises. In pursuance of such ri|d>^t 
of cancellation, the Steel Corporation early in’ 1911, and 
prior to the filing of this petition, ^ve notice of cancella- 
tion, in pursuance of which the lease was subsequently sur- 
rendered. It will thus appear that, whatever effect the 
leasing and continued control of this ore on the fact of the 
monopolization' of ore reserves may originally have had, tiie 
surrender of the lease lessened the ore holdings of the 
company to a point far btiow any possibility of monopo- 
lization. A discussion by As of the question of the possible 
effect of this lease as giving monopolistic control would 
be problematical, and the uncertain character of any con- 
Cluaon reached is best emphasized by the essentially dif- 
ferent status of the ore business now and whmi this lease 
was made. . This is due to the subsequent development of 
other fields and to the fact that ores which a few years ago 
were looked upon as not usable can now be imed under new 
methods. Moreover, the facts cited in the former part of 
tbiz opini<m, in reference to the ore supplies of the com- 
petitors of the Steel Corporation, show not only that sev- 
eral of the large companies had a reserve toe more years 
than the Steel Company, that the seaboard companies are 
whol^ independent of toe Lake Superior regions, and tost 
toe Steel Cozporati(m*s comp^tors hare from time to tinm 
been aide to acquire; all additimml ere reserves dstoad*^ . to 
wfipitum to thii, we have therffact uf Iwge holdj^^ 
mle^g companies who ssll ore and who imve be^, com- 
.16, pp, bo Mespfate into 

:|pp^'':i|^p|$aces-:m 

patishi^ witnesses (volume 16, p. 6888; volume 17, 
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10^) im tiiht «d«iia«fo ora. by wftr 

eoaipaaifl& : vwir of these facts. and pv(K>&, and of the 

faet thal the <q^on to cancel the ora lease hera in question 
hnd been ezeraised when the prasent petition was filed, 
it would seem that the ora raserve of the Steel Corpora- 
tion held at that time gave it no monopoly in ore. Such 
being the [148] case, the ora lands in question having re- 
verted to the owners, they and such defendants as were 
made parties to this cause by virtue of their relation to 
the acquisition of such ora lands appear to have no further 
part in this cause. So far as they are concerned, the peti- 
tima will be dismissed. 

We shall next consider the purdiase by the Steel Com- 
pany of the Tennessee Coal A Iron Company which was made 
in November, 1907. On the one hand, it is alleged the Ten- 
nessee Company was a competitor of great power and that 
its purchase was for the purpose of suppressing competition 
and effecting monopoly and restraint of trade. On the other 
hand, it is contended that the competiti<m of the Tennessee 
Company was of relatively small extent, that its purchase 
was practically forced upon the Steel Company as a means 
of averting a ^reatening financial crisis during the panic of 
1907, and that such purchase neither did, nor tended to, 
monopolize or restrain the steel and iron industry of the 
United States. Without here entering upon a detailed 
analysis of all the proofs, we may say that we have q>ecially 
studied, in addition to other proofs, the evidence produced 
by the Government and found at Buell, volume 1, pp. 16 to 
84; Topping, volume 2, pp. 643-671 and 686-718; Ferin, vol- 
ume 2, pp. 792-982; Same, volume 3, pp. 983-997, also 1005- 
1008, ^ 1016-1019, also 1024, 1025; Gov’t Exhibit No. 90, 
vol. 1, p. 242; Gov’t Exhibit, vol. 2, pp. 488, 498, 610, 644; 
Cov^, volume 8, pp. 2973-2976; Alos, pp. 3046-8066; Grasty, 
volume 8, pp. 8140, 8168; Gov’t Exhibit No. 841, vol. 8, p. 
21% (in that omnection see Topping, volume 2, pp. 706, 709, 
fl2i>7ii4, 716, 765) ; also. Gov’t Exhibit, voL 2, pp. 488, 492^ 
jB^i and ako the testimony produced by the Steel Company, 
^^^ l^bert, volumb '14, pp. 5691-ii598; Farrell, volume 10, 
4020, 4% 4028; Wititirbee, volume 18, pp. 
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7S^-^9&|v BowroDi T<diime' 2Sf p^' 104Ui, 

1CI4#; aila», 20, 10400^ Cif«wiord, 

d^fr«0170; Btor, Tohtme 27^ ppt 11570^11586 ; Siog^ TolOBHh 
25^<ppi 10240^10!260; HftaSj volume 20, p. 8816; Farrdl, vol* 
UOM 10, p. 8881 ; Defendwat’e Exhibit No. 12, voL 1, p. 188— 
bearing on the ques(d(m of monopoly end trade restraint ee 
contended for by the Government, end have arrived at the 
following ccmclnsions: At the time the Sted Company 
bought the Tennessee Company, the letter’s production of 
iron tmd steel was 1.7 pm* cent of the production of the conn* 
ti^. That up to that time the Tennessee Company had -not 
been a business success. That it was making rails, which was 
its principal stOel product, at a loss. That its ultimate suc- 
cess was problematic. That such success involved an outlay 
of upwards of $26,000,000 to put it on a .dividend basis. 
That it had never really earned any dividends up to the time 
of its sale. That the whole testimony shows its ration as 
a successful, substantial competitor with the Steel Company 
in the volume of its business, the character of its product^ 
and the breadth of its market was negligible. We are war- 
ranted by this testimony, and &id the fact to be, that its 
purchase by the Steel Company in no way tended to' mo-, 
nupolize the steel and iron trade, and that it was not bought 
with the purpose or intent of monopolizing, or attempting 
to monopolize or restrain, that trade. Such negative con- 
clusions findings are con[149]firmed by the affirmative 
proofs showing just how the purchase was made, namely, as 
a necessary part of comprehensive plans of bankers and 
business men, sanctioned by President 'Roosevelt to check the 
panic of 1907, which was then at its height. Without enter- 
ing into details, we may say the situation was summed up in 
the letter of President Boosevelt to Attorney General B<ma- 
parte^ found in Gov’t Exhibit No. 889, vol. 7, p; 2125, as 
follows; 

4U^ uor. 

**Ut Dbm Avtobhzt Gwnui.: JadOe 81 H. C^uy mtd UK H. d 
(Ml bebaU of tafi Stem CtSawMtlon- iHtve 
state that there is a cett^okaalaMS^fl^ (the luuMieO'eCilch I 
haVe not been told, but wtM ts. Cf Mai lupwtaaca to Mew York 
busi^ wiiMk MU tbis wstf lf bC^ Is ibi 
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ilT« ' Jisuo^ esiets are a majority of the aeeerlttee of the Ihnih 
tieiiee' €h»l OoM^^ haa been argentty made to the 

Stedi Corpmtitto&> te pardMae- this etbdc aa ttie only means of avoid- 
ing a fatlmrer Judge Oery ^d Mr. Fridc inform me that as a mere 
bdsIneBS transaction they do not care to purchase the stock; that 
under ordinary circumstances, they would not consider purchasihg the 
stock because but little benefit will come to tlm Steel Corporation from 
the purchase; that they are aware that the purchase will be used as 
a handle for attack upon them on the ground that they are striving 
to secure a monopoly of the business and prevent competttion-^not 
that this would represent what could honestly be said, but what might 
recklessly and untruthfully be said. They further infbnn me that as 
a matter of fact the- policy of the company has been to decline to ac^ 
quire more than 60 per cent of the steel properties and that this pur- 
pose has been persevered in for several years past, with the object of 
preventing these accusations, and as a matter of fact, their propor- 
tion of steel properties has slightly decreased, so that it Is below 
this 60 per cent and the acquisition of the property in question will 
not raise it above 60 per cent. But they feel that it is Immensely to 
their Interest, as to the interest of every responsible budness man to 
try to prevent a panic and a general industrial smash-up at this time, 
and that they are willing to go into this transaction, whleh they would 
not otherwise go into, because It seems the opinion of those best fitted 
to express Judgment in New York that it will be an Important factor 
in preventing a break that might be ruinous; and that this has been 
urged upon them by the combination of the most responsible bankers 
Itt’ New York who are now thus engaged in endeavoring to save the 
situation. But they asserted they did not wish to do thiSf if 1 stated 
that it ought not to be done. I answered that while of course I could 
not advise them to take the action proposed, I felt it no public duty 
of mine to Interpose any objection. 

** Sincerely yours, Thxodobs Roosevelt.” 

When called by the Govenunent as a witness^ President 
Roosevelt (volume 8, pp. 2908-2908) testified as to this letter 
as follows : 

*T was dealing with a panic, and a situation where not mtfe merely 
twenty-four hours, but one hour, might cause widespread disaster to 
the public. • • * 

** i ought to say that from New York I had been told by banker 
after banker that the Tennessee Goal & Iron Securities were valueless 
ss M Counted In that panic. * * * 

wens two mattsM to which my attentlmi woe espedally di- 
rected. One was the condition of thiiigs jyu' New Ymrk; the rdief that 
^e Oj^pn would bring, not merely to New York, but throughout the 
much In Louisiana and Minnesota and Oali- 
as In New Tork. That was one thing. The other thing to 



ivUdL al9^^lMlellttw wm tiM vp«r^ 

holdlngB llmt the Steel Oavpo»iMl<m liaa aiid had JtoS^e^ vm^A lm^ 
after the Tennessee Goal & Iron imsiirtles were aequlfeil. * * ^ 

** The knowledge that I had was that the Steel Corporation had soine 
years previously possessed nearly 60 per cent of the holdings of the 
steel Industry in the country ; that its percentage had shrank steadily ; 
that the addition of [160] the Tennessee Goal it Iron Goinpany« whh& 
was something in the nature of 4 per cent, somewhere between 2 and 4 
per cent, I have forgotten the exact amount, somewhere around there, 
did not bring up the percentage of holdings of the Steel Gorporation to 
what it had been a few years previously. * * * 

** My knowledge was simply this, that it was a matter of general 
opinion among experts that the Tennessee Goal & Iron people had a 
property which was almost worthless in their hands, nearly worth* 
less to them, nearly worthless to the communities in whidi it was 
situated, and entirely worthless to any financial insUtution that had 
the securities the minute that any panic came, and that the only way 
to give value to it was to put it in the hands of people, whose pos- 
session of it would be a guaranty that thmre was value to it t * * 
I believed at the time that the facts in the case were as repre- 
sented to me on behalf of the Steel Corporation, and my farther 
knowledge has convinced me that this was true. I believed at the 
time that the representatives of the Steel Gorporation told me the 
truth as to the change that would be worked in the percentage of 
the 'bustness which the proposed acquisition would give the Steel 
Gorporation, and farther inquiry has confirmed me that they did so. 
1 was not misled. The representatives of the Steel Gorporation told 
me the truth as to what the effect of the action at that time would 
be^ and imy statement that I was misled, or that the representatives 
of the Ste^ Gorporation did not thus tell me the truth as to the 
facts of thecae, is itself not in accordance with the truth.’* 

An examinatioB of the testimony, yiz., letter of the At- 
torney General of the United States of November 4th, cited 
by the President, volume 8, p. 2907; Gary, volume 12, pp. 
4884-4866; Tierney, volume 4, pp. 1659-1587; Thome, vol- 
ume 8, p. 1276; Topping, volume 2, p. 695; Corny, volume 8, 
pp. 8062, 8054; Gayley, volume 9, p. 8618; Ledyard, vchinie 
15, pp. 6066-6114— shows that the m^ter was as 4^ted by 
the President, and that the Steel Corporation’s 
Bolutely refu^ to purchase (volume 12, p. 4854)y^^j^ 
the matter was submitted to the (^Tfsmment^^^ 
testinaony in that regaid^ 

amid: 

this, that wd not lyihdiaie^ proper^ 
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1 btilwfid) iiiaa^^ had ttte.gmwal direetlOD of the law 
dagaHaDMeint .M>^^ VMI>4^:S^ we ought to know what 

W(^ he the. attitu^ of the admlniitratlon in caae we dM bny this 
iw rciperiy.” 

Iii4eed, as to this purchase, as well as the others, which we 
hare discussed above, sales made under different circum- 
stances and for various reasons, we cannot but feel, in the 
light of proofs, that they were made in fair business 
course, and were, to use the language of the Supreme Court 
in the Standard Oil Case, ‘‘ the honest exertion of one’s right 
to contract for his own benefit, unaccompanied by a wrong- 
ful motive to injure others.” 

It is strongly urged that the fact that standard Bessemer 
steel rails have for a long series of years, covering indeed 
the whole life of the Steel Corporation, been sold at the 
uniform price of $28 per ton, shows some controlling in- 
fluence and, in connection with the proofs, evidences the 
existence of a combination among all rail mills, including 
the Steel Corporation, to control the price. Generally 
speaking, railroad rails are as to their basic character either 
Bessemer or open-hearth. Bessemer was the earlier devel- 
opment, and of this type is the standard Bessemer rail 
which has kept the above uniform price. The proofs show 
(volume 10, p. 4049) that about 30 [151] per cent of the 
rails sold are of this kind, the consumption having fallen 
(Defendant’s Exhibit, volume 3, pp. 323, 324) from 99.9 
per cent in 1901 to 33 per cent in 1912. As we have said, 
the proof 8 show that these standard Bessemer rails have 
been almost uniformly sold at ^8, though there is some 
lU^f (volume 26, p. 10942) that they were at times sold 
fjfDT less. The open-hearth rail is a later development; it 
has largely superseded tiie standard Bessemer, constituting 
(yolume 10, p. 4061) 60 per cent of the rail product. It 
ocdinarily sells (volume 10, pp. 4960, 4060) at from $1.60 
tp $2 pgr gross ton higher than the Bessemer standard 
f|^ imdithe ^ice of such open-hearth rails (volume 18, 
jt. ;^961) according to specifications. This is so (volume 
M60) "bemuse many open-hearth rails are made 
analyses, the chonical eomposition is different, 
t^ that some rwdroads -insist upon greater 
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pfa^jnnMlitofits than otiiets, wbi^ wh& tiia cfMa^ 

heardi process is the bane operntion, neveitheliM we^e^ 
thiein different qualities of rails.’* The other 10 per ceht 
of rails consist of alloy or electric rails, the cost of making 
whidi (volume 10, p. 4051) is $40 per ton; ni<^ alloy 
rails, which vary (voltime 10, p. 4051) from $04 to $60 
per ton; and manganese, which sell for from $100 to $180 
per ton, depending upon chemical analyses, they bnng es* 
pecially made to serve for work on cmrves, under the shade 
of bridges, and other such trying placea It will thus be 
seen there is a wide variation in the character and price 
of the great bulk, namely, of 70 per cent of the country’s 
rail product, and that the standard Bessemer rails which 
it is alleged evidenced price control are in fact but 30 per 
CMit of the total rail consumption. The testimony (volume 
18, p. 4959) throws some light on the uniform price of 
this remaining 30 per cent of the standard Bessemer rails, 
namely, that $28 a ton is a foundation price from which 
the price of other rails, varying in specification and chem> 
ical requirements, can be figured. Another cause of price 
uniformity in rails, the proof (volume 18, p. 4960) shows 
is due to the change about 1900 in reference to freights; 
prior to. 1900 there was an opportunity to bargain for 
transportation which was at no definite fixed price. Since 
1900, by €h>vemment regulation, railroads can no longer 
trade in transportaticm at varying figures. The extent to 
which special freight rates entered in the sale of rails prior 
to 1900 is illustrated by the incidents elsewhere referred to, 
where the proofs (volume 10, p. 8882) riiow that a special 
freight rate of 45 c«its led to sales of rails being made 
frmn Chicago to Japan. The proofs also riiow that the 
real potratial control over the price of rails is rather in 
^e buyers than the makers of raila Beflection will’ rixow 
why this as so. Freight rebating bring out of the queslimi, 
tlw priee of a rail becomes pureiy a manufacturing ques^ 
tion. A railroad is not compelled to buy its raili at once. 
It can defer its pUrdhases, said the proof is thait, when a 
large railroad like the Ferinsj^lvania (vriume 18, p. 4958) 
ov tltd Bew York OeB^l (voluine 12, p: 4918) gives an 
uidM' to one rail eompany that s^ the price df riUls 
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pU ondiwi^ M the 4wpuiMnt of thie oaae, 
iftilieiipipiue to inquiries by the court, (MS] it was stated 
thet ithe JPenn^lvasia Bailroad was a large stockholder 
in the Penneylvuuft Steel Company, to whidi company 
reference was made in the first part of this opinion. Such 
h(^ the case, it would seem as a buwess proposition 
tl»t that road would be quite independent of any exaction 
in rail prices, and the fact and significance of this inde- 
pendence may be wdl connected with the proof that in the 
previous era of destructive rail price cutting, there had 
been by means of such price cutting an intent to drive the 
Pennsylvania out of business, and that compare had been 
forced into a receivership. But whatever may have been 
the rail pool practices prior to the formation of the Steel 
Corporation, and in the earlier years following its fonna- 
tion to restrain or obstruct the rail trade, the proof in Uiis 
case shows that in 1900 a new method of rail bu 3 ring was 
begun, and was for some years prior to the filing of this 
bill prevailing between the railroads and five or six com- 
panies that make rails. In that regard Percival Rob- 
erts, jr., who was a director of the Pennsylvania Bailroad, 
testified (volume 13, p. 4957) : 

“ During the presidency of Mr. Cassatt of the Pennsylvania Rail- 
road, about the year 1800, he Inaugurated a system for the Pennsyl- 
vania Railroad of making bis purchases yearly at about the end of 
each calendar year for the succeeding one, and also proportioning his 
orders among the various rail mills, somewhat along the lines of 
their respective freight tonnages (see volume 10, p. 8996), not ex- 
actly accurately in regard to the latter point This was done par- 
tially from the fact that they established a system of yearly budgets 
ftir their ensuing year’s work, and they did it for the reason that they 
deslrad, as far as possible, to give uniform treatment to raanufac- 
tiqren along (he lines of their road. Prior to that time purchases 
of rails were , made from time to time as requirements ndiht war- 
i^t. Many of the other leading railroads of the country, upon the 
InSulcuratlon of this poUcy, pursued the same, so that from that 
petiod en rails have usually been bought within a very few months 
OMwrlng the entice mbsequent year. This is a distinct chuige from 
tin iniMheci of tondUng this business prior to IhOO.” 

91m >pmtkal worktop out of tiiis plan is shown in the 
ppMf (volume 18, p. 4050), and discloses toe fact tost, while 
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the 8taild*rd Bessemer rail s^ keeps to a standard pribe, 
thare' m a difference in non-Bessemer, which latter railSj 
with aUoys, nickel, and manganese raUs, constitute 70 peir 
cent of the product These non-Bessemer, ** open>hearth 
rails are made to special analjrsis; the diemical composition 
is different, due to the fact ihat some railroads insist upon 
greater physical tests than others, which, of course, while 
the open-hearth process is the basic operation, nevertheless 
we call them different qualities of rails.” In describing the 
method of arriving at the raU price of the four different 
years of 1910, 1911, 1912, and 1918, Mr. Farrell, president 
of the Steel Company, and Mr. McCrea, president of the 
Penn^lvania Bailroad, themselves fixed the price for the 
special rails sold to that company. The former (volume 10, 
p. 4052) says: 

**UoBt of the large trunk lines have their own spedflcatlona The 
Pennsylvania Railroad Company, for example, buys about 260,000 to 
800,000 a year. They have their own rail speclflcatlona prepared by 
their engineer. We charge them for their rails $80.66 a toi, whldh 
we consider a fair price for rails of that spedflcatlon. • • * We 
tried to get a little more. In this instance we figured those rails 
pnght to net us $80.66 a ton, but Mr. McGrea talked [168] to me 
about the thing, and eald, ' Now, I think that we might shade this a 
little bit,’ so that finally. It was Just a question of merchandising, two 
people sitting down and trading across the table, the seller getting 
me best price be could, and the buyer getting the best price he could, 
and we received $30.66. We make these q>ecial qualities of rails for 
a great many people.” 

It will also be seen from other proof (volume 11, p. 4145; 
volume 26, p. 10834) that the fact of a rail mill being situate 
on t&e line of a railroad is naturally a large element in secur- 
ing it as a rail buyer. Indeed, a study of the testimony — 
from which we refer to Shook, volume 25, p. 10491; Wel- 
born, volume 26, p. 10937 ; Schwab, volume 11, pp. 4162, 
4327, 4887; Smith, volume 19, p. 7940— satisfies u$> that, 
whatever may have been the practices of rail pools^ combina- 
tions, etc., prior to 1900, and during posnbly some of the 
earlier years of the Sted Ck>rporiUi<m, tlm dealings between 
the railroads and the railriiiidking companies have been of 
later cm a ocsup^itive Imns, Jhidividual railx^ deal-; 
ing wiih individual oompauies. The poliey of the Fennqrl- 



.(Hittioa .«C ibct Oowt. 

iwtitt BMfarotd^^ o< ^distributing the ridheoed’s sa* 

ttttiti xbquuttnente the basis of tiiu frei^t furiushed by 
risdi'mill ^ouldi seem to have put an end to the trade wars 
between rail oriUs when rails were sold below eost (Bobosts, 
volitine 18, ip. 6016; ScrantcHi, volume 8, p. 8200), and oOia<r 
iMnies were driven into and threatened witii bankmptqr. 
The proof is explicit (volume 11, p. 4102) that $28 has fmr 
years been accepted by the railroads as a fair base price for 
rails, and that they have asked no reduction. There is no 
proof that sudi price is unfair, and the proof (volume 11, p. 
4166) is that the mill cost of rails is from ^ to $23 per 
tim. The testimony of one large rail maker (volume 11, p;. 
4162) that, in his judgment, rails are too low, has support 
from the fact testified to by the president of the Republic 
Iron & Steel Company, who says (volume 28, p. 12002) : 

“We quit manafactoring rails because mere is no money In thmu. 
* * * (Volume 28, p. 12018.) I came into tbe Republic Oonpany 
in 1906, and we bad, according to my recollection, 60,000 to 60,000 
tons of rails on our books which I did not care to produce. 1 saw poe> 
slbllltleB of making money on something else, so I replaced those gou- 
tracts : in other words, I bought the rails from other producers and 
satisfied my contracts, and changed tbe rail mill into a sheet and tin 
bar mill. That was in the early part of 1007, according to my recollec* 
tlon, or the latter part of 1906.” 

To the above manufacturing cost must be added over- 
head, interest, and depreciation. The general nature of 
the last item, particularly in the change from Bessemer 
(volume 10, p. 3867) to open-hearth, we have already seen. 
The proofs (volume 8, p. 3034) show that for several years 
the price of rails, $28, has been lower in this country than 
in France, Germany, Austria, Italy, and Russia. It will 
also be noted that the practice of re-rolling rails, att industry 
that has lately sprung into existence (volume 10, p. 4028) 
and grown to large prc^iortions, enables railroads to have 
tii^ old. rails ^rolled into lighter sections, has, in its 
mills, mreated another factor by which the railroads 
tete j^tect themselves. It would seem, therefore, that on 
'^iiAle, the wri^t of these proo^ would tend to show 
Ipte of the filing of this^|^ti<m tire price of 

ipi|; pit which sj^dard Beasemer nil was pNdliaf, Was 
' ' nbfi*— 17---rait'6----10 
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net diHfMble to toe Sted Cionpaay [ 164 ] It 
1^ it ci toe statute heoe inTolved. Indeedv in oounecttom 
wito toe oontinaajioe of tois unifonn piiee of 128 fpc 
standard Bessemer rails, whioh, as quoted elawtoere in this 
opinion, was testified (volume 17, p. 7909) as being tacitly 
accepted and continued by the sales managers of different 
rail companies, we can readily see how rail numufacturers 
simply followed that basic price to prevent toe ruinous 
rail wars of the past. In that regard one of them (volume 
11, p. 4887) testified : 

^ mere is not a manufacturer of rails In ttie United States to-day — 
I, f<nr examine, as a rail manufaetnrer, feel that if I were to vary 
that price of $28 for rails, which seems to have been recognised by 
all rail manufacturers as a fair price and giving a fair profit— if I 
were to vary that 10 cents a ton I would precipitate a steel war, 
to use snch a word or expression, that would result in mining my 
wMks without any profit. Everybody by tadt and mutual under* 
standing felt the same about that * * * I would not vary 
the price of my rails under any circumstances, not if I knew it was 
to get 100,000 tons in wder, for the reason that my competitor next 
door would put the price down $1 a ton, or $.50 a ton even, and we 
would be in a position where we would be running without any 
ptofit at alL” 

Under all the evidence bearing on this subject, we cannot 
regard the uniform price of $28 as the generally accepted 
price of a standard Bessemer rail evidences an unlawful 
restraint or control of price by the rail-mahers of toe United 
States. 

[8] We take up next the subject of the ** Uary dinners,” 
which (as already stated) we have reserved for separate 
treatment. We use the terin to cover a comparatively short 
period) bejpnning at an exceptional business situation, and 
continuing until normal conditions were re-established. 
These dinners — whidi were business meetings with a social 
aspeetT-began in November, 1907, and were held at kr^- 
lar intorvala duriiig the next 15 months, and perhaps a later 
date. We speak of a later date, because the Government nn- 
diptonds toe term to cover ccunmittee meetings, also with 
otoer gatherings, which d'ere held infrequently^ uhtoi 
j^ly: to |6ll. Protoiply It f4}l he s^rient; to say toito 
whetoer ^ period was i<m{^ Of tofoter/the dement '^t 
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ttadlf it and aaUi for oon8ideralio& now is what may be 
oaUed the "oodpearation” of the Sted Corporation with a 
large number of indi^iendc^t cmnpetitoiB, who, it will be 
no^ are not made parties to this bill, and who comprise 
some 46 per cent of the steel and iron industry of the United 
States. This is the only instance of such cooperation, and 
the whole morement was exceptionaL There is some dispute 
in the briefs concerning the essential characteristics of these 
meetings, but, in our opinion, the real facts appear with 
sufficient clearness. 

We may begin the discussion by quoting the Government’s 
concession in the original petition : 

“It is not here alleged that merely assembling and mutually ex- 
changing information and declaration of purpose amount to an 
agreement or a combination In restraint of trade.” 

With this concession we are in full accord. In these days 
every large business has its societies and associations, and 
these meet periodically to exchange information of all kinds, 
to compare expeiimices, to take note of improvements in 
machinery or process, to discuss [156] problems, and gen- 
erally to profit by the interchange of ideas and the study of 
observed facts. When the business is manufacturing, of 
course, all this has a direct bearing on the subject of prices, 
and these conferences may therefore consider that subject 
specifically. It is probably unusual, however, to find such a 
meeting making a declaration of intention to charge such 
and such prices, although a mere declaration to that effect 
could hardly be regarded as unlawful. Freedom of speech 
and freedom of individual action are justly prized in Amer- 
ican society, and no legislation forbids men to cmne to- 
grther smd speak freely to each othm* about every detail oi 
theiT’ common business. And if each individual should 
choose to announce at such a meeting the specific price he 
inteiids to charge fmr his wares, we are aware of no law that 
fotitids him so to do. But at. this point we approach de- 
hatiUb giwund, for an individual is pennitted to do some 
things ^t are denied to an association of individuals ; and 
whamiil a meeting of nmny persons smdi actiMi is taken 
whose legality is afterwards called in question, the dedaion 
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may be titany affected ascertidiiiiig the faet’Wbei^ the 
aoti<m was really taken by tecE ihdividuid acting for him- 
self, or whether those present were, in fact, pursuing a e6m- 
mon object 

This country has always been committed to the principle 
of fair and real competition in business— ^he struggle be- 
tween individuals to sdl goods in a market free from arti- 
ficial control or influence— and the Sherman Act merely re- 
peats this principle when it condemns, in the first section, 
‘‘every contract or combination in restraint Of 'trade.” 
When, therefore, individuals or corporations make distinct 
contracts with each other, either in the form of pools or other 
agreements, dividing territory, limiting output, or fixing 
prices, there can be no question about the illegality of such 
contracts. And it makes no difference whether or not the 
agreement attempts to fix a penalty for its breach. The 
essence of the offense is that agreement; the penalty is 
merely an incident; so that a so-called “gentlemm’s agree- 
ment” to divide territory, etc., is quite as illegal as a formal 
pool, with a formal penalty. In a gentlemen’s agreement 
the sanction is the sense of honor, the moral oMigation, the 
indefinite, but real, force that in some instances compel 
persons to keep their promises simply because they have 
promised. 

But suppose what happens is this: A number of persons 
take no action about territory or output, their discuanons be- 
ing mainly concerned with the subject of price, and suppose, 
further, that they refrain from making a definite formal 
agreement, and limit themselves to an understanding, a decla- 
ration of purpose — an announcement of intention— what, 
tiien, is to be said) Have they offended against the law! 
This question cannot be answered until we know what ^e 
participants were really doing. It is not enough to rest upon 
the varying names that may be given to the transactum. It 
is of the ufanost importance to know how these names ire to 
be interpreted, and this is tlte crucial matter to be tooksd for 
in the present record. FcHTtunately we find no material dbi- 
pub^pn this point after we git below the' mere solace of 
has been said % the witnesses 



14A 


vxmsD SXAm V. 

Oplnton «f the Oonrt 

[IM] The first Geiy dinner was held in November, 1907, 
at a time of tmimual financial danger, when the threat of a 
anions pimio 'Was still in the air and when ruin to many im- 
pori»nt interests was by no means improbable. The meeting 
was attended by representatives of from 90 to 95 per cent 
of the iron and steel trade, including the corporation and a 
large majority of its competitors, and the course of the meet- 
ing has been described by several of those in attendance. 
Charles M. Schwab, now president of the Bethlehem Steel 
Company (volume 11, p. 4194), testified: 

^ The steel trade promised to become in a very demoralised condi- 
tion. • • a Prices had gone very low. There was a very scant 
dttnand for steel. As I stated before, many people had their ware- 
houses fall of steel. When I say there was a demoralized condition, 
I mean people felt that the market was going to go very low and 
they were loaded with stocks. In general, there was a very uneasy 
feeling throughout the whole situation. 

** Q. To what class was this situation— to what class, I mean, of 
persons interested in the steel Industry, was this situation— particu- 
larly threatful?— A. To the people who had stocks, the merchants of 
Bted, the sellers of steel, the retailers. 

**Q. The middlemen or merchants; the retailers?— A. Exactly; the 
warehousemen. 

** Q. Were they especially loaded up at that time?— A. They were. 
* * * (Volume 11, p. 4195.) A. The keynote of the whole dinner 
was an address by Judge Gary, or rather a talk to all the members 
there, with a view of their not becoming panic-stricken ; with a view 
of their not sacrificing the situation by too great a cut in prices, and 
a precipitation of bad business methods ; that we ought to retain our 
heads and not become excited over a situation of that sort, and that 
we should calmly await the return of prosperity ; that our usual pro 
rata of business would probably come to each one, regardless of the 
prices at which it was done; and that it was unwise business policy 
and bad for the industry, and especially bad for the people who car- 
ried stodm, to precipitate and make worse such a demoralized condi- 
tion. !niat was the keynote of everything that was said at that dinner. 

*'Q. Was anything said about entering into an agreement fixing 
prices or output?— A. Nothing whatever. 

Were prices mentioned?— A. Not at all. 

^Q. Was any price of any product mentioned?— A. No; not at all. 

TQ. I mean a definite price for a definite product.— A. It was not 
dtimussed at all. 

^ Oifiy a genmil talk along the line mentioned.— A:. Just a gen- 
€^01 1^ along the lines indicated. 
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** Q. Wm It voted to appoint a general cominittee or eob-connnltteee 
at t^at meeting to study and take care of the sitnationT^A* 1 dp not 
know whether those committees were appointed at the first meetiiig 
or not, but they were ultimately, I know. Oommittees were formed 
of people in the various lines of industry, people familiar with that 
particular line of industry, to take up in detail the keynote oKpressed 
at;the first dinner.*’ 

James Campbell, president of the Younj^town Sheet ft 
Tube Company (volume 5, p. 1858) says: 

Now, Mr. Campbell, will you describe the conditions which 
existed when these meetings about which you have been questioned 
were begun? — [157] A. Prior to the first Gary Dinner, in the fall of 
1907, there was a money panic in New Tork, as they called it. Money 
was very tight, and you could not get currency, and you could not get 
credit, and the conditions to the business man and to the banker were 
very grave at that time. Judge Gary called the leading manufactur- 
ers in the steel business together at a dinner, and afterwards that was 
named the Gary Dinner. 

** Q. Did the alarm as to these conditions exist among others than 
the manufacturers of steel and iron?— A. Among everybody. 

** Q. Was it felt by the banking interests throughout the country, by 
the small country banks, as well as the big banks in New York City ?— 
A. Yes ; we had $1,750,000 on deposit with our bankers in New York 
and Cleveland and Youngstown at the time, and we were obliged to 
pay our men in clearing house certificates, rather than to try and draw 
that money out of the bank to pay them in currency. We felt that we 
ought to assist the banks to that extent in securing the currency, as it 
was almost impossible at that time to make up pay rolls and pay In 
currency. 

** Q. Then 'the condition of affairs which existed at that time was 
a menace not merely to the manufacturers and the banks, but to the 
laboring man as well?— A. To everybody— the laboring men and inen 
in every <dass of business. 

*'Q. What were the conditions with respect to the Jobbers, es- 
pecially with reEqiect to stocks on hand; were they in danger?— 
A. The Jobbers had quite large stocks. It had been a very pros- 
perous yMr, the largest year op to that time that we had known, 
and all Jobbers and all consumers, as far as we could learn, bad 
very large stocks of material on band. 

**Q. And a sudden and great fall in the value of those stacks 
would have been a great finan c ial harm to those Jobbers and oon- 
gnmms?— A. Put about one^balf of them, I think, in the hands of 
receivers, and would have carried down banks and bnslnesg bonses 
fsnerally, besides bankrupt^ qiost pf the small naanuficfarers, if 
they bad snlEbred similar de|)^iitiai|s with rafiKraioa to fbeir 
mnlarisL 
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Wore tbeee eondltiiwo itar^ In tbe mindt of feu geiitleiiioo' 
wben 7W oonmoDced to meet, as you have de■erlb6d^^ Thay wave. 
Those were the diqm when we were lying awake nights. I thinks 
everybody was alive to the sitiiation» and everybody was alarmed. 

"Q. Was there a desire on the part of you gentleinen meeting 
there to sink selfish interests for the general advantage of the situa** 
tion?— A. There was; yes; but it was a selfish interest after all. If 
we put our jobbers and consumers out of business, they would not 
be able to pay us for the material they already had bought from 
us. We all had large sums of money on our books, and nobody was 
in a position to pay anything at that time, and we were anxious 
to protect them in <»der to protect ourselves. It was not unseflsh 
entirely, but, of course, 1 think we were all broad enough to feel 
that we wanted to protect the general country for the general good, 
because it would have been a bad thing for us, as well as anybody 
else, if we had had a panic that would have carried with it wreck 
and ruin all along its path. 

‘‘Q. Was the advantage hoped to be gained, if any was gained, 
that which followed from these meetings as great or greater to the 
independents as it was to the subsidiary companies of the United 
States Steel Oorporation^— A. I think it was greater to the inde- 
pendents, because 1 think it kept a number of them from going into 
the hands of receivers, and the corporation probably would not have 
failed, even though they had had serious losses. 

V • « • * • v 

'*Q. Was not the purpose of those meetings to enable every one 
present to form his opinion as to what was the best course to follow 
individually under the conditions which were bound to exist, with a 
full knowledge of those conditions as given by all the other members 
present ^-A. It was.” 

[168] Judge Gary, chairman of the Steel Corporation 
(volume 12, pp. 4776, 4887) testified: 

“The trouble ordinarily with a purchaser of our commodities is 
that he is obliged to stock up so to speak ; he has on hand large stocks 
of goods which he has purchased at a certain prtce, and many times 
he has purchased those goods by borrowing money at the banks. Now, 
if a wide and sudden fluctuation comes, the Inventory value of his 
stock on hand is immediately decreased accordingly, and he has a 
very severe loss, and his bank calls upon him for the payment of his 
loan, and he is unable to do it because he cannot dispose of that stock 
at a reasonable price, or at a price which will return him the money 
he Uivested. • • ^ Just to refer to the panic of 1207, we had 
rejj^ted letters and repeated calls from people we were selling goods 
to, who had stocks on hand, and who were not; in a financial cbnditloa 
to survive, if the demoralization which was threatened should become 
actual, asking us, so fhr as we could, to try and steady the market 
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la order to prevent deniorall8atlon» wbldli would bring great Ices eiK>ii 
them, hiid in many caeos absolute ntin. ^ ^ * The meeting was 
held shortlj after the beginning of' the panie of 1907, after the worst 
had passed, but while the effect remained to a less extent We were 
iaqiortaned, or, 1 wUl say, we were requested, in various ways, by 
various consumers, to do all we could to prevent demoralisation in 
business. Many of our customers reported to us they had large stochi 
of goods on hand, and, if the prices became demoralized, as they had 
in previous years there was great danger of loss to them, and per- 
haps failure. In those days particularly iron and steel were oonsid- 
ered the barometers of trade, so to apeak; that Is, the market for 
steel largely idfected all other business conditions. In convmation 
at different times with bankers and others 1 knew the question was 
asked whether or not the steel business was going to pieces; whether 
we were liable to get into the condition that had obtained previously. 
We were all in very great danger of demoralization. 1 believed, if 
the iron and steel trade got into that condition, the panic would be 
long continued, and a great loss and injury would result, not only to 
the manufacturers of steel but to every one else who was interested 
in the manufacture of steel or dependent upon the manufacturers. 

** I might add to that we had on our books accounts receivable ag- 
grating hundreds of millions of dollars, and of course au ordinary 
old-fashioned steel war meant destructive competition, the survival 
of the Attest and ruin, or at least the temporary suspension of a great 
many.people, and would result in great loss to us and loss to all other 
manufacturers, great hardship to our employes, and very serious 
injury to the business world in general. * * * 

** I stated the. purpose and object of the meeting were if possible to 
prevent the demoralization of business. I stated that the Arst object 
of the meeting was to secure a better acquaintance with each other 
and come In'fco close contact in order to know one another, hoping 
that we might deal with and towards one another as gentlemen and 
not as enemies. That the purpose was, if possible, to prevent de- 
moralization of business, to secure as far as practicable stability of 
business conditions, as opposed to wide and sudden Auctuations; to 
prevent, if possible, failures on the part of our customers, and to 
comply with their wishes in every respect ; to prevent, if we could, a 
long continuance of the panic, which meant failures to a great many 
people and manufactprers themselves, because of their debts at the 
banks or because of their commitments for extensions and to cus- 
tomers because of the large stocks they had on hand, the sudden 
($umge in the prices of which might be very damaging; and, so far 
M we properly could, to maiutain or to assist in malntainiiig business 
conditions generally the oppo^te of which should be deplored. 1 am 
gjivliig you the substance of it (i^age 4^) 

e ^ •• ■ e. . e • . 



iTxnxob sTAiss 168 

Ojpimon ot the Court. 

"I itaM distinctly * * * at that time that, as they all under- 
stood, we could not inake any agreement, express or implied, directly 
or indirectly, which bound us to maintain pieces or restrict territory 
or output ; it must leave us ftee to do as we pleased, and must rely 
upon a disposition of all [159] others to do what they considered fair 
and right and for the best interests, not only of themselves, but all 
others who had any interest in that or any other work. I made that 
pwfectly plain.’* (Page 4895.) 

We think it likely that, if this first meeting had not been 
followed by others and by the appointment of committees to 
continue the association (loose as it was) that resulted from 
that meeting, no complaint would be heard from the Gov- 
ernment. But we think the evidence makes it plain that a 
period of cooperation, or action with a common object, did 
begin in November, 1907, between the Steel Corporation and 
the great majority of its independent competitors, and that 
this period was chiefly marked by an understanding con- 
cerning the maintenance of price. Other matters were dis- 
cussed at various meetings, but the principal concern was the 
subject of prices, and other subjects were subordinate. With- 
out quoting too freely from the testimony, we think the fol- 
lowing extracts are typical : A representative of the Carnegie 
Company testified : 

Q. You were asked about whether you had any agreement, and you 
said, * No.’ What did you mean by agreement, In the sense that you 
answered that question? — ^A. I meant a formal undertaking, either 
written or expressed by word. 

”Q. What do you mean by a formal undertaking?-— A. I mean by a 
formal undertaking, an expression in a formal way. 

” Q. In what way? I would like you to explain that.— A. Either in 
writing, or by word of mouth. 

”Q. What kind of an expression in a formal way? Do you mean 
something of the nature of a contract?— A. I presume you mean by 
passing a promise? 

” Q. No, I am not saying what I mean, but I am trying to get at 
what you mean.— A. What I mean is this: That there was no abso- 
lute promise made by anybody. 

’^Q. That is what you meant when you said that there was no 
agreement?— A. Yes. 

I wiU ask you whether or not you left with the general under- 
siinding, eadi relying upon the other, that,, the prices announced 
would be maintained?— A. Yes, sir. Yes, sir. 



Opinion of the Gonrt 

** Qi And what would Int^rupt the maintenaiice of that price ac- 
cording to that nnderetandlng that yon left with?-— A. Ueuallj one 
competitor would take come buslneBs away from another competitor* 

Q. As I understand you, that would be the occasion of another 
meeting?— A. Yes, sir. 

s * « « s • e 

**By Mr. Lindabubt: 

**Q. I will read from the bill in this case: *It is not here alleged 
that merely assembling and mutually exchanging information and 
declaration of purpose amounts to an agreement or combination in 
restraint of trade/ I will mark that so you can read it and hand 
it to you (handing witness the paper referred to). My question — 
and you may pause to consider it if you choose — ^is whether or not, 
at any of these meetings you attended, beginning in the autumn of 
1907, anything more was done than is there stated?— A. No, sir. 

“ By Mr, Dickinson : 

**Q. You said that you assembled?— A. Yes, sir. 

You exchanged information?— A. Yes, sir. 

And you declared purposes as to prices?— [100] A. Y^, sir. 

Q. I understood you to say, also, that you left, each relying upon 
the other that that price would be observed by them, and that the 
announcement of that price was made to the trade?— A. Yes, sir. 
(VI. 2505-2600.)” 

A representative of the McKeesport Tin Plate Company 
testified: 

”Q. Was there or not what you understand as a gentlemen's 
agreement as to following the price that was named, until the next 
meeting?— A. There would be a general understanding that we would 
do what would say we would do— quote a certain figure until, 
as 1 say, we found reason to change it; and, if we found reason to 
change it, we would notify our competitors, or talk with them about 
it, when another meeting would be held and conditions discussed. 

•‘Q. Another meeting would be held?— A. Yes, ♦ • * 

”Q. Would or not a price be suggested?— A. A price would always 
be suggested. 

” Q. State whether or not, before they left, there was any difference 
as to what each one said he was going to charge, or whether it would 
be the same.— A* It was always unanimously agreed, or the statement 
was unanimous on the part of all, that they would quote a certain 
price. (V, 1777). 

* * « ^ * • • 

**Q. What would you do, if anything, in ^gard to the future 
prices?— A. Then we would say, * Well, we will quote a certain price 
until we find reason to change it* 

” Q. Then you would leave with the same understanding that each 
was gcfing to sell at tiiat price?— A. Yes, sir. 



xjKom «taa» m ir. «. sibbl oobp'k. 166 
Oiriiilon of the Oourt 

" 8tot9 iilietber or not anyone made any rematk at any such 
meetinga that M tfa^ cot the vrtce It would be found outT— A. I think 
we dtacuased that amona ouraelvea In xeneraL I miRht aay that If 
any <mm quoted a lower price to a partlcnlar cnatomer of mine than we 
did, I would find it out (VoL T, mS.) 

* • 0 • *. 

** Q. Was It or not a part of your understanding, after these prices 
were announced, that yon were under a moral obligation to sell at 
that price until yon did notify your competitors^— A. Tea, sir.” (V. 
1708 .) 

Now to our minds the testimony taken as a whole makes 
the conclusion inevitable that the result of these meetings 
was an understanding about prices that was equivalent to an 
agreement. We have no doubt that among those present 
some silently dissented and went away intending to do what 
they pleased; but many, probably most, of the participants, 
understood and assented to the view that they wm% under 
some kind of an obligation to adhere to tiie prices that had 
been announced or declared as the general sense of the meet- 
ing. Certainly there was no positive and expressed obliga- 
tion; no formal words of contract were used; but most of 
those who took part in these meetings went away knowing 
that prices had been named and feeling bound to maintain 
them until they saw good reason to do otherwise, and feeling 
botmd to maintain them even then until they had signified 
to their asssociates their intention to make a change. We 
cannot doubt that such an arrangement or understanding or 
moral obligation — ^whatever name may be the most appropri- 
ate — amounts to a combination or common action forbidden 
by law. The final test, we think, is the object and the [161] 
effect of the arrangement, and both the object and effect were 
to maintain prices, at least to a considerable degree. 

We have said that this was the effect intended, and we 
believe it to be true; also, that in actual effect prices were 
more or less maintained. But it is quite as true that a 
large section of the trade paid little attention, if any, to 
jt^ effort at cofiperation. We need not quote again from 
t^e record to establish this point, for we have already 
ini^ su^cient extracts earlier in this opinion. The testi- 
mony quoted on pages 84 to 88 will make it abundantly 
dcMT, we think, that, even during the period of codperation, 
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the prices announced and ii^ormally assented to at t^ose 
meerings were not regarded at all by many manufactuirors, 
for it is plain that the consumers who testified had no 
difficulty in buying at rates sensibly below the prices thus 
referred to. It is only fair to add that in our opinion the 
participants in this movement did not intend to act ille- 
gally. No doubt they did intend to exercise their full 
legal rij^ts, but, of course, such exercise could not be 
wrong, and they believed they had succeeded in keeping 
within the proper limits. For the reasons given, we think 
they were mistaken; but we acquit them of trickiness or at- 
tempted evasion. 

But the period of cooperation had passed away before 
the bill was filed, and, as far as we can see, it is not likely 
to be repeated. We do not think the Gary movement would 
justify us in imposing so drastic a penalty as the dissolu- 
tion of the corporation; but we will, if the Government 
moves for such action, retain the bill for the purpose of 
restraining any similar movement by the defendants that 
might be contemplated hereaftor. We may perhaps sug- 
gest that under recMit legislation Congress may have pro- 
vided a sufficiently inclusive remedy for any future action 
that might have for its object the adoption or the mainte- 
nance of unreasonable prices. 

In brief, the conclusions of the court are these: As to some 
of the defendants it is apparent the bill should be dis- 
missed. Concerning the principal relief sought against 
the corporation and its subsidiaries, we are of opinion that 
the Government has not made out a case that should be 
followed by a decree of dissolution, and we are also of 
opinion that sufficient reasons have not been afforded to 
justify us in now awarding an injunction. But, as already 
stated, if the Government so desires, the court will retain 
jurisdiction of the cause for the purpose above outlined. 

In concluding this opinion, we are requested by ea<ffi of 
the members of iMs court to express the thanlm of this 
court to all the coiinsel engaged in the cause and to record 
our app'reciation of the labor On thrir part evidenced in 
their several briefs, digests, cross-references^ indices, etC. 
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It is but just to say tbit the i^oroagh prdimiAaiy wbric 
ea. the part of counsel has .greatly aided our labors and 
has enabled us within the I^ts of reasonable time and 
without ddaying our routine work, to reach a reasonably 
prompt determination of this cause. 

A decree may be prepared in accordance herewith. 

Wooijjsr, Circuit Judge, with whom Hunt, Circuit Judge, 
concurs. 

In an endeavor to state with brevity the matters of law 
and fact whidi have directed and controlled my judgment 
in this case, no [168] attempt will be made to review the 
great mass of testimony or to discuss the law bearing upon it. 

[6] Whether the Steel Corporation is a combination in re- 
straint of trade, or has monopolized, or has attempted to 
monopolize, commerce among the States in violation of the 
Anti-Trust Law, depends upon the inherent nature or effect 
of the combination, the evident purpose of its acts, or the 
intent to be inferred from the extent of the control secured 
over the industry, tibte method by which such control has 
been brought about, and the manner in which it has been 
exerted, resulting in prejudice to the public interests by 
unduly restricting competition or unduly obstructing the 
course of trade. United States v. Terminal B. B. Ass’n, 224 
U. S. 883, 894, 32 Sup. Ct. 507, 66 L. Ed. 810; Bash v. United 
States, 229 U. S. 373, 38 Sup. Ct. 780, 57 L. Ed. 1232; Stand- 
ard OH Co. V. United States, 221 U. S. 1, 31 Sup. Ct. 602, 
55 L. Ed. 619, 34 L. B. A. (N. S.) 834, Ann. Cas. 1912D, 
734; United States v. American Tobacco Co., 221 U. S. 106, 
179, 81 Sup. Ct. 682, 55 L. Ed. 663. 

There is no quei^on that the Steel Corporation is a com- 
bination. The question is whether it is a ‘‘combination 
* * * in restraint of trade,” and whether the corpora- 
tion, its subsidiaries, and the individual defendants who ac- 
tively engaged in its organization, monopolized, or attempted 
to monopolize, or combined with others to monopolize or 
rart»iny trade within the nwaning of the act. Inquiry to 
tlds end may be pursued along four lines: 

Was^^^ direct and necessary effect of the organi- 
zation of the corporation to unduly restrain trade or create 
amoitopolyt 
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The inportaat businees units whioh et or' about the laxik 
of its organization comprised .the United States Steri Gor- 
poratiim (whidi in default of a better term ^will be called 
the constituent combinations’*) were the Carnegie Steel 
Company, Federal Steel Company, National Tube Company, 
American Bridge Company, National Steel Company, 
American Steel Hoop Company, American Sheet Steel Com- 
pany, American Tin Plate Company, and American Steel & 
Wire Company. Each of these imits was in itself a com- 
bination of concerns engaged in the manufacture of the same 
or allied products. The effect of the organization of these 
mmbinations was to suppress competition between their 
component parts, and the effect of the organization of the 
Steel Corporation, by embracing these combinations, was to 
ghre it a control over the industry equal in the aggrei^te at 
least to that which its constituent parts and iheir subsi^aries 
had theretofore possessed. The Steel Corporation therefore 
is a combination of combinations, by which, directly or indi- 
rectly, approximately 180 independent concerns were brought 
under one business control, thereby giving it not only the 
assets and business of that number of producers, but the 
advantage of their elimination from the field of competition. 
It is therefore pertinent to ascertain whether the amount of 
competition suppressed by the combination of producing 
units wau so great, the percriitage of business acquired so 
large, or the resultant control over the industry so potential, 
as in and of itself to constitute the SteeKliorporation a mo- 
nopoly, independent of any question of intent. 

[168] The inherent power or the direct wd necessary 
effect of the corporation to unduly restrain trade must be 
gathered &om what it did with the power it had during 
the period between the date of its organization and the 
date of the institution of this suit, and what it was unable 
to do with that power. 

What the corporation did constitutes conduct, a subject 
which will presently be considered, and what the corpora- 
tion did not do is so relate to conduct thi^ the two will 
be considered together. Wha,t the corporation had the 
pow^, or <Ud not have the power, to do murt first he 
determiiied. 
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The power of tiie corporation may be asoertmned by its 
position in the industry. Its position has doubtkss been 
attained by a combination of forces, which may include 
high efficiency of plants, ezceUence of organization, capacity 
of emplryfo, and its measure of control over raw materials 
and the production of finished products. As there can be 
no monopoly of efficiency and capacity, inquiry concerning 
the power of the corporation therefore leads mainly to its 
dominion over the raw materials and finished products of 
the industry. 

The ore reserves acquired by the corporation at and sub> 
sequent to its organization, the relation which such re- 
serves bear to ore bodies then existing and subsequently 
discovered, and their bearing upon the question of monopoly 
of raw materials, are matters which have been discussed in 
the preceding opinion, and with the reasoning as well as 
with the conclusion that the corporation has not a mo- 
nopoly of the raw materials of the steel industry, I am in 
entire accord. 

A more extended consideration of the power of the cor- 
poraticm, derived from its ore reserves, is unnecessary, fur- 
dier than to dispose of a transaction connected with the 
acquisition of certain ore propertiea 

[7] Prior to the organization of the Steel Corporation, 
John D. Bockefeller became interested in a number of ore 
properties in the Mesabi Range, in Minnesota, and in prop- 
erties primarily intended for the transportation of ores to 
the market. These properties were the Lake Superior Con- 
solidated Iron Mines, which owned a considerable group 
of iron-ore properties in that region; a railway company 
running fnmx Mesabi Range to Duluth, called the Duluth, 
AGssabe ft Northern Railroad Company; and a steamship 
company, owning a group of steamers plying the Great 
Lakes, called the Bessemer Steamship Company. The 
m foing company owned the railway company. John D. 
BcM^jcrieller owned of the stock of the mining com- 
pany. He owned all the stock of the ste^diip compmiy. 

: Allter its formation, the Steel Corporattion contract^ with 
J((^ Dt. Rockefeller for the purchase of his interest and the 
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inienrt of the other stockholdens in the Lake Superior Ccn* 
aolidated Iron Mines and the Bessemer Steamship Compai^ 
and paid for the latter $8,500,000 in cadi, and for tiie 
former, stock of the Steel Corporation at the rate of 
shares of the preferred and 1 *Vim diares of common 'fmr 
each share of the Consolidated Iron Mines, reckoned on a 
capitalization of $48,000,000; the ciirent irntrlre^; price for 
the Sted shares being, respectively, 83 and 88. 

[164] John D. Bockefeller and his son, John D. Boolm- 
feller, jr., were made directors of the Steel Corporation. The 
former resigned in 1904, and the latter in 1910. John D. 
Bockefeller disposed of all of his stock, and John D. Bocke- 
feller, jr., disposed of a considerable portion of his stock in 
the Steel Corporation, acquired by the afororecited transac- 
tion, prior to the filing of the bill in this case. 

The bill charges the acquisition of the Consolidated Iron 
Mines and Bessemer Steamship Company subsequent to the 
organization of the corporation. It also charges generally 
that the individual defendants named in the bill, by the sub- 
sequmt acquisition and control of properties, entered into a 
combination with the corporation in restraint of trade; but 
in this connection the defendants Bockefeller are not named. 
The sole specific statement of fact in tiie bill with respect to 
the defendants Bockefeller relates to the sale to the corpora- 
tion of stock qf the Consolidated Iron Mines and the Besse- 
mer Steamship Company, and the sole specific charge is that , 
tiiese defendants were largely interested in those properties, 
and that ‘‘both of them participated in bringing about the 
combination and became members of the first board of di- 
rectors of the corporation.” 

By the prayer of the bill, the properties acquired from the 
defendants Bockefeller are not asked to be returned to ^em, 
or that the sale be avoided, but that the ore properties of the 
corporation, which of course include tiiose acquired from the 
defendants Bockefeller be divided am<mg certiun corpora- 
tions contonplated by a decree of distolutitn in ' proportion 
to their capacity for the production of steel; 

Th«re is no evidence or assertion that the purchase cf the 
CdoMdidated Iron Mines and the Bessonw Steamsihip Obm- 
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{Muoy, and incidentally th^ Duluth, Missabe & Kortheirn Bail- • 
road Company, was included in the original scheme lor the 
organizaitian of the Steel Corporation, niur is there evidence 
which shows that the defendants'Bockefeller took part in the 
promotion or organization of the corporation. By stipula- 
tion with tim Gk>venunent, it is in evidence that, at the time 
the hill was filed, the defendants iBockefeller had no relation 
of management or control to the Steel Corporation, and thore 
is nothing to show that they were then or are now violating 
or threatening to violate the statute. 

We find that the transaction of the sale of the Lake Supe- 
rior Consolidated Iron Mines and the Bessemer Steamship 
Company was no part of the original plan for the formation 
of the Steel Corporation; that the transaction was not only 
in form, but was in sabstance, a sale ; and that the single fact 
that the purchase price of one of the properties was paid 
with stock of the corporation does not alter the legal (harac- 
ter of the transaction as a sale or prove that it wm violative 
of the statue. We also find that the purchase of these prop- 
erties from the defendants Bockefeller did not so increase 
the ore reserves and the transportation facilities of the cor- 
poration as to give it a monopolistic power over the raw ma- 
terials of the industry. For the reasons given, we are unani- 
mously of opinion that the bill should be dismissed as to the 
defendants Bockefeller. 

[166] [8] Further inquiring whether the corporation in- 
herently possesses monopolistic power attention is next given 
to its proportion of the xnanuf acture and sale of finished iron 
and steel products of the industry. Upon this subject there 
is a great volume of testimony, a detailed consideration of 
which in an opinion would be quite inexcusable. As a last 
analysis of this testimony, it is sufficient to say it shows that, 
large as was the corporation, and substantial as was its pro- 
portion of the businesB of the industry, the corporation was 
not able in the first ten years of its history to maintain its 
position in the increase of trade. During that period, its 
proportiim of the domestic bucdness decreased from 60.1 
per cent to 40.9 per Cent, and its increase of business during 
that period was but 40.6 per cent of its original voltime. Its 
06826*— 17-Hnn.6 
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iiuireaM of btu&Mss, measiued by pexcentage, wai e»%ed6d 
by eigbt of its competitors, vhose increase of business, like^ 
wise measured by percentage, ranged from 68 to 8779; Tblb' 
dispatdty in the increase of production indicates that the 
power of the corporation is not commensurate with its size, 
and that the size and the consequoit power of the corpora* 
ticm are not sufficimit to retard prosperous growth of efficient 
competitors. 

From the vast amount of testimony, it is conclusively 
shown that the Steel Corporation did not attempt to exert 
a power, if such it possessed, to oppress and destroy its com- 
petitors, and it is likewise disclosed by the history of the 
industry subsequent to the organization of the corporation 
that if it had made such an attempt it would have failed. 
It is also shown by the testimony that, acting independently 
and relying alone upon its power and wealth, great as they 
were, the corporation has never been able to dominate the 
steel industry by controlling the supply of raw materials, 
restraining production of finished products, or enhancing 
and maintaining the prices of either. 

If in its early history the Steel Corporation, singiy and 
alone, endeavored to dominate the steel industry in any one 
or several of the customary ways (and such is not disclosed 
by the testimony), it ceased early to rely upon its own power. 
In fact, its lack of power to dominate the industry alone is 
established b3^the methods it was forced to institute and pur- 
sue with respect to the important matter of the fixation of 
prices, the legality of which, in my opinion, becomes the main 
point of inquiry in the case. Instead of relying ttp<m its own 
pdwer to fix and maintain prices, the corporation, at its very 
beginning, sought and obtained the assistance of others. It 
combined its power with the power of competing corpraW'^ 
tione, and then with its competitors concerted,- codperated, 
contracted, and then by tacit understandings o«mtributed to 
the establishment and maintenance of prices. The codpera- 
ticMi by the Steel Coiporaticm with its oompetit<MB to fix and 
maintain prices neither q)raag from its inherent naturej nor ; 
was it the dkeot and necessaiy effect of its eigattization. It ? 
csAstituted conduct^ ^and oendnct of the same <diar8(^ asi^ 
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tbat pomed ^ oorporation^i competitors partidpatiiig 
therem. The teetimanj does not show that the corporation 
in and of itself ever possessed or exerted sufficient power 
when acting alone to omitrol prices of the products of the 
industry. The testimony abundantly drows that the power 
of the corporation to control prices was efficient only 
when in coopmtion with its competitors. It has never 
[166] raised and maintained prices by its own action. It 
has dmte it only by joint action, and when joint action was 
either refused or withdrawn, the corporation’s prices were 
controlled by competition. To the conduct of the corpora- 
tion in fixing and maintaining prices by methods it with 
others employed, the charge of violation of the statute is 
most pertinently addressed. 

Distinguishing the power of the corporation from its con- 
duct subsequent to its organization, I am of opinion, for the 
reasons here given, that in its inherent nature the Steel Cor- 
poration is not a monopoly, and that the direct and necessary 
effed of the organization of the corporation was hot unduly 
to restrain trade. 

[9] Second. Was an intent to monopolize or to unduly re- 
strain trade shown by the circumstances which led up to and 
surrounded the organization of the corporation? 

For several years preceding the organization of the cor- 
poration in 1901, the steel industry was undergoing a revolu- 
tion in business methods. Combinations of manufacturers 
producing the same, as well as divessified products, were 
formed upon tremen^us scales, embracing in many instances 
a majority, and in some instances nearly all, the producers 
of a particular product. This industrial revolution and the 
combinations which grew out of it have been explained upon 
twotheories. 

The first theory is based, as it js contended, upon the 
discovery made at or about that time that the economic 
mm^ufactoce of a finished steel product required tito owner- 
dilip of the raw material and the manufacture of the unfin- 
uhi^ product by the same corporation,, and the manufacture - 
ol the unfinished product required fadlities for finishing 
thevsanh ipprder to secure a regular^ uid certmn output . 
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the manufacture of eteel products oh a large scale, beginning 
with the and concluding with the finkdied produd*, to 
accomplish which aggregations of mills that produced ^f* 
ferent commodities were essential. That this was in the 
minds of the steel masters of that day is without question, 
and it is now contended by the defendants that to attain 
this was the object of the formation of the Steel Corporation. 

The other theory advanced in explanation of the tre- 
mendous and rapid combination of steel-producing plants 
at that period, in which less regard was paid to combining 
plants producing diversified products than to combining 
plants producing the same products, is that by such combi- 
nations, competition in trade could be suppressed to an ex- 
t^t commensurate with the amount of trade combined, and 
that by the resultant control, prices could be raised and main- 
tained that would yield great profits. 

Much testimony has been produced in this case by the 
oppodng parties in support of and in opposition to these 
opposing theories, a review of which within the limits of 
an opinion is quite impossible to be made. Evidence of the 
acts and things done at the time they were done, the charac- 
ter of the combinations made, and the results then and sub- 
sequently attained, as disclosed by testimony which corre- 
sponds in point of time with the doing of the things, carry 
to my 1167] Inind a greater probative force in determining 
the reasons for the combinations and the pui^ose of the 
organization of the Steel Corporation than explanations 
thereof made at after periods. There is mudi testimony 
{pven by witnesses, looking back over the history of the 
corporation and its constituent combinations, to the effect 
that the purpose of the organization of the constituent com- 
binations and then of the larger combination, the Steel Cor- 
poration, was to assemble huge properties so tis to procure 
perfect integration. Yet the testimony which impresses me 
most is that which relates to and cencerhs the things Said and 
'done preliminary to and connecfiad With' the 6rganizati<m Of 
th^ various combinations at the time Of th^ c^ti<m. 
Thsae mimimstances indicate tiiat the vations omhbfeatuma 
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weitt nuide u|K« a seate was huge and in a manner ihat 
*waawild. Fropertiea were aaeembled and combined with leas 
regard to their imporUmce as integral parts of an integrated 
whole than to the advantages expected from the elimination 
of the competition which theretofore existed between them. 

Without ref»rmg to the great mass of figures which bears 
upon this aspect of the case, it is clear to me that combina- 
tions were created by acquiring competing producing con- 
cerns at figures not based upon their physical or their 
business values, as independent and separate producers, but 
upon their values in combination; that is, upon their values 
as manufacturing plants and business concerns with com- 
petition eliminated. In many instances, capital stock was 
issued for amounts vastly in excess of the values of the prop- 
erties purchased, thereby capitalizing the anticipated fruits 
of combination. The control acquired over the branches of 
the industry to which the combinations particularly related 
measured by the amount of production, extended in some 
instances from 80 per cent to 95 per cent of the entire out- 
put of the country, resulting in the immediate increase of 
prices, in some cases double and in others treble what they 
were before, yielding large dividends upon greatly inflated 
capital* 


■The organization of the constituent combinations, tb^r overcapi- 
talization, and the Increase in the prices of their products are mat- 
ters so complex In their recital, and embrace such a considerable 
portfam of a record altogether unprecedented in size, that nothing 
more than a single instance can be briefly stated in a footnote. 

The National Tube Oompany was incorporated In February, 1800. 
It was a combination of manufacturers representing from 80 tp 90 
per cent of the production of Iron and steel wrought tubes in.the 
United States. (V, 1801, 1918 ; O. B., V, pt. II, 1785, 1794.) An expert 
valuation at the properties acquired, exclusive of the Western Tube 
Omiqiany, was the sum of 122,808,500. (Y 187-72.) For the proper- 
ties and plants, so valued at 182,808,500, personal assets estimated at 
110,000^009; and f21{00,000 cash furnished by the promotors, making a 
toba «( |8iMKI8,B00; plus thewalue of a part Interest In the Westeni 
Tnhe iPompany, the National Tube Oompany iasueifl to the consoUda- 
■tton pnrchaaera over $79,000,000 in stock. (Q. B., iTo. 2, 881-884, 892- 
89$.) ,Of .the ppproximate anmunt of $40,000,000 of ^efened and 
$40000,000 of conunon toned to the consolidation purduaws for the 
pnitottoaoanlndhylt (0.^11, 872-804), it appears that the common 
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fl6§]"fhe immediate as wdl as the normal effect of sadi 
eombiimiSoiis, was in all instmmes a eompkte elimina^m of 
competition between the ooncMms absorbed and a eorre- 
i^nding restraint of farade. That for a time during that 
period monopoly was created uid trade unduly reshrained in 
certain steel products by the combinations which almost ex* 
dttsively produced them is smously charged and not satis- 
factorily denied. Such was the cmnmon knowledge of those 
conrersant with the steel industry; and, as many of the men 
who participated in the organization of such combinations 
participated actively in the organization of the Steel Corpo- 
ration, it is difficult to believe that they did not know that 
to some extent, and probably to what extent, such combina- 
tions restricted and suppressed competition, and that they . 
did not expect, by force of the multiplied absorption of trade 
and by the power resulting from the increased elimination 
of competition, the Steel Corporation would be enabled to 
fix and regulate the production and prices of all commodities 
in the industry. Such would, seem to be a natural thing to 
expect of a combination of competing corporations which in 
themselves were combinations of competing corporations, 
and it is but fair to charge that those who created such a 
combination of combinations intended what in the nature of 
the situation would be thought to be its natural and probable 
consequence.- 

stock received by the consolidation purchasers to the amount at abont 
140,000,000 was to be distributed approximately as follows: To the 
vendors of the properties acquired, between $3,000,000 and $11,000,000 
in excess of the cash valuations of their properties ; to the syndicate 
in excess of the amount of cash furnished by it $5,000,000; to Morgan 
& Co., $8,500,000; and to the consolidation purchasers and Mwgan & 
Oo. for promotion between $20,000,000 and $28,00,000. fnie net earn- 
ings of the National Tube Company for the first six months were 
$7,000,000, a rate of 10 per cent per annum on the capitallahtton of , 
$80,000,000 ; and the net earnings fbr the first fiscal year, after de- 
dncting eocpenses, d^eciation, and reserve were $18378,88100, which 
is something over 17 per cent on its total capitallsathm. Before the 
forinatlob of the National Tnbe Ooinpajqr the price of tubes wna 
$80 a tmi. During 1800, the year of Its formation, the prices of 
tabes roBiB to $87 a tos, and in flie esrly part of 1800, readied flieir 
maximam of 88 a ton (XXVn, ItOOOi, 11881, 11*20, ilisn, 11488). 
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It ww iudeteatly urged by Ibe corporation) both m the 
brielB and at the argomenta of this ease, that in the conver- 
sations between Mr. Schwab and Mr. Morgan preliminary to 
and during the negotiations for the combinations which ^ere 
afterwards acquired by the Steel Corporation, no word 
passed between them concerning increased profits hoped for 
or expected to be derived from the elimiimtion of competi- 
tion, and that their discussions were addressed and limited 
to economies of manufacture and business. It is worthy of 
comment in this connection that, in so far as those conversa- 
tions are repeated in the testimony, the word “ integration ” 
was not mentioned, and, excepting by inference, the idea of 
integration was not suggested by the one who gave, or by 
the one who re^onded to, the inspiration to create such a 
combination as the Steel Corporation. The purpose of its 
organization, in so far as it was expressed by either of those 
gentlemen, as disclosed by the testimony, was to acquire a 
number, of mills in each of which to manufacture but one 
thing instead of many things, and to procure enough mills 
to make and manufacture every product in the steel industry, 
with the hope of acquiring the foreign trade. The precise 
reasons for the formation of such a combination, and the 
particular advantages to be expected there^m, as 
[169] stated by Mr. Schwab to Mr. Morgan, in the con- 
versations which are represented to contain the ideas which 
s ugg ested and which justified the formation of the Steel 
Corporation, are : 

"That Instead, as was then the practice, of having one mill to make 
10 or 20 or 60 products, the greatest economy would result from hav- 
ing one mill make one product and make that product continuously ; 
* * * that various lines of steel should be s^ specialised: * • • 
that great economies would result from locating mills at the point 
of consumption by which the cost of transportation • * « would 
be, reduced or saved; • • * that great economic results would 
fUiow from being able to manage these concerns in a manner that 
would stimulate the most effective effort in the management of the 
different concerns; * « « . that the great export business of this 
coantex in. iron and steel could only be done in that way; * * * ” 
companies to be acquired were “ such as to ddver all ttw branches 
of the Industry, * * *” and that "suooeasfnl manufacture was 
bniy pbailble whoe every tingle step in the Una of mandfaeture was 
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carried out bjr eome one concern; and that for the fiwteet eooiKmij, 
for the ipieateet dev^opment of the bueineee, it was an absolute 
neoessltsr.” 

Continuing, Mr. Schwab said : 

" I felt, furthermore, that great economies would result in all these 
genml items of expense which are met in the manufacture of iron 
and steel on account of selling, traveling, office expenses, and aU the 
general items of each individual concern which an individuid line 
had to cover with a full organization. That could be covered by one 
such organization, and I felt that such economy would result in that 
direction, and indeed the whole line of my talk that evening was in- 
tended to show that the next great economic step to be made in the 
manufacture of steel — or indeed any business in general; I did not 
confine myself entirely to the steel business, directly to the steel busi- 
ness— but in general that the great economic result to be next 
obtained in manufacture was in the direction of these methods, and 
then I made that application generally to the sted industry.** 

t < 

Mr. Sdbwab then pointed out to Mr. Morgan the plants, 
which if acquired, “could be made ultimately to conform 
to this theoiy.” It does not appear in the t^imony just 
what plants Mr. Schwab suggested idiould be acquired, nor 
does it appear that Mr. Morgan acquired, or attempted to 
acquire, any plants of any independent producers of that 
day. It does appear, however, that Mr. Morgan proceeded 
immediately to acquire, not plants, but the huge combina* 
tions themselves which had but recently been formed, and 
which had but recently demonstrated their ability to sup- 
press competition. 

The objects of the formation of the corporation, as stated 
by Mr. Schwab, ^ere those avowed at the time of its organi- 
sation, and the things done to accompliidi those objects must 
be accepted to have been done in the light of the situation 
as it tiien existed. 

The dedarations of Mr. I^hwab with respect to the objects 
of the organisation, and the conda<^ of Mr. Morgan and his 
associates in creating the corporation by combining tiie most 
powerful combinations which then existed, the conspicuous 
features of which were over-capitalization, and the elimina- 
tion of competition, constitute cwidonce wMdi must be.oon- 
seeking the pui|K>seis for wlu^ the cot^ratiqa 
was myuiized. That evidence, as against the testimony to 
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&« ebntmj^, impcte me to tiie opinion tiiet toe prinuury pur- 
pbw of toe organisation of the Steel Ciorporation was not 
integration. Integration was a result of toe organization, 
and afterward became a nece8[170]sit7. When integration 
was undertaken it was but imperfectly accomplished by em- 
ploying toe units acquired. It was only perfected by build- 
ing new milla at a cost of over $400,000,000. After a consid- 
eration of the character and conduct of the combinations ab- 
sorbed by toe corporation, and of the complete knowledge of 
the industries possessed by those who brought the corporation 
into existence, I am irresistibly drawn to the conclusion that 
the object of the formation of a corporation which em- 
braced such combinations, and the intent of those who under- 
took its accomplishment, were to secure great profits by 
restraining trade in the manner and upon the scale thought 
possible in toe light of the history of the constituent com- 
binations. 

The constituent combinations absorbed by the corporation 
were strongest at their birth. Their percentage of output 
and their corresponding control over toeir particular 
branches of the industry were greatest when organized, but 
diminished year by year in combat with competitors who 
entered the field against them, supplied wito ample resources, 
equipped wito modem plants, and unincumbered with obso- 
lete or dismantled properties. As an illustration, the Ameri- 
can Tin Plate Company, incorporated in December, 1898, 
was a consolidation of 39 plants with 279 mills engaged in 
the manufiicture of tin plate. It is charged and not denied 
that at the tone of its formation this combination comprised 
90 per cent of the tin plate manufacturers of the country, 
which controlled 96 per cent of the total output of tin plate 
in the United States. The result was an immediate rise in 
the price of its product and a decrease in the number of its 
producing units. As a consequence of its policy, 86 mills of 
19 plants, about one-toird of the mills acquired, were 
ptolhptiy dismantled. Notwithstanding this initod and po- 
ttotiai control over the product and prieM of the tin-plate 
iiidastry, it nevertheless happened that utoile in 1899 the 
' Anisrioan Tin Plate Company produced 95 per cent of all 
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the tiO: plate manufactured in tixe United States, its icm^l 
from that year gradually decreased, until in 1912 its proppr- 
tion of the manufactured output was but 58.7 per cent. 
After it was absorbed by the corporation, it ceased to rely 
upon its own power to fix and maintain prices, complete as 
was its power at first, and, like tiie other subsidiaries, was 
forced to cooperate with ite competitors. 

The experience of the American Tin Plate Company is 
illustrative of the history of various combinations absorbed 
by the Steel Corporation. It is likewise the explanation 
of the seeming anomaly that the corporation, at the time of 
its organization, in and of itself, possessed less power as a 
monopoly than certain of its constituoit units possessed 
at the dates upon which they were respectively created. 
The absorption by the Steel Corporation of combinations 
which in themselves possessed monopolistic powers, poten- 
tial in their beginning, though waning as they progressed, 
irresistibly draws me to the conclusion that those who or- 
ganized the Steel Corporation expected to accomplish per- 
manently what had been demonstrated could be accompli^ed 
temporarily, and thereby to monopolize and unduly restrain 
tirade. But when organized, the corporation discovered that 
it was confronted by forces beyond its control, that it was 
affected by [171] trade laws and conditions which in its 
organization were either forgotten or ignored, and that 
therefore it 'was without the power alone to do what its 
organizers expected of it, and was immediately forced to 
resort to the old device of pools in order to control and 
maintain the prices of its products. I am of the opinion 
that the circumstances which led up to and surrounded the 
organization of the Steel Corporation show that those who 
organized the Steel Corporation intended it to monopolize 
and unduly restrain trade. 

Third. Was intent to monopolize or to restrain trade 
tiiown by the after conduct of the corporation f 

There tre a number of custonuu^ tests by which the w- 
istenoe trade restraint may be ascertained and the ex- 
tent thereof may be ganged. In applying these tests to the 
nftar conduct of the ooiporaticm, the testimony responds, in 
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my opinion, by diadomi^ but one line of the cotporatioii’B 
ecmduot violative of the statute. 

Thm is nothing in the evidraoe that suggests that the cor- 
poration used its power to' gam advantage over its competi- 
tors by securing frei^t rebates. On the contrary, it ap- 
pears that early in its history the corporation announced 
a poliqr and promulgated a rule against soliciting and ac- 
cepting rebates. 

There is nothing to show that the corporation increased its 
profits by reducing the wages of its employes. The in- 
creased volume and reward, as well as the improved con- 
ditions of labor, for which the corporation, at considmuble 
length, takes credit to itself, have no bearing upon the issue 
of monopoly, except as they tend to prove that monopoly 
was neither attempted nor acquired at the expense of labmr. 

There is nothing in the evidence that suggests the corpora- 
tion increased its profits by lowering the quality of its 
products. The testimony that the quality of the coxx>ora- 
tion’s products has not deteriorated, but has improved, is 
pertinent to the inquiry whether monopoly was attempted 
or accomplished at the expense of the quality of its products, 
but the considerable volume of testimony as to the high 
quality of its products and the excellence of its service has no 
probative bearing upon the issue of monopoly. The question 
is not whether the corporation is a serviceable monopoly. 
The question is whether the corporation is a monopoly. 

There is nothing which discloses that the corporation 
either increased its power or augmented its profit by creating 
an artificial scarcity of its products. 

The testimony does not tiiow that the corporation 
oppressed or coerced its competitors. In fact, there is an 
abundance of testimony contributed by the competitors of 
the corporation to the effect that its competition, though 
vigorous, was fair. 

The corporation did not undersell its competitors in par- 
ticuhur localities, by reducing prices below the prices at which 
it sold in other localities, nor did it reqmxe its customers to 
enter into contracts either limiting their purchases to the 
Mipocation mr restricting tiiem in resale prices. While pur- 
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chaidng pig iron at prices higher than the inarhst, in order 
by reflection to maintain or increase the price of steel) pur- 
riiases were not made by the corporation beyond its needs, 
nor with the intent or re [172] suit of cornering the market. 
It did not obtain customers of competitors by secret rebates, 
w departures from its published prices, so long as the prices 
agreed to were adhered to by others pursuant to methods 
presently to be considered. There is no evidence tiiat it at- 
tempted to crurii its competitors or drive them out of the 
market, and in its competition it seemed to make no distinc- 
tion between large and small competitors. In fact, its con- 
duct toward its competitors, as shown by the testimony, has 
been conspicuously free from that business brutality, mean- 
ness, and unfairness which characterized the conduct of cer- 
tain large corporations found guilty of violating the Anti- 
Trust Law. 

The charge that the corporation offered lower prices in re- 
turn for large purchases running over long periods, if true, 
does not constitute un&ir trading. In tiiose instances, the 
corporation endeavored and succeeded in obtaining contracts 
for large purchases of unfinished, or semi-finished materials, 
so as to secure a steady trade for a long period, and thereby 
secure steady and certain employment for its mills. 

The corporation’s reply to the charge of undue restraint of 
trade, by con^bining with others to fix and maintain prices, 
and the assumiption to itself of credit for the benefits ariring 
from its conduct *‘in steadying the market and preventing 
rapid and extreme fluctuations,” is somewhat of an admis- 
sion that it (with others) controlled prices by artificial 
means. I know of no law which makes the steadying of the 
market a justification for fixing and maintaining prices by 
the concerted action of otherwise competing companies, 
when the effect of steadying the market is to dominate the 
industry by establishing prices for its producta The per- 
fection of stabilizing prices can be reached only, when mo- 
nopoly is perfect, and as nothing justifies monopoly, I am of 
the opinion that the stabilizing benefits claimed by the de- 
fendants in fixing and maihtaining prices are no juntification 
or eacstiit for what thoy did. Prices are perfectly stabiliied 
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bj pools, Whan entered into and lived np to, yet no one would 
contend that a pool, bowever beneficent its results, is either 
justifiable or l^aL If the establishment of uniform prices 
for the products of an industry should ever be found ad- 
vantageous or necessary, sudi an economic policy should be 
inaugurated and pursued under authority of law, and not 
by the will of the industry itself . 

Competition with the corporation in all of its products 
has been real and keen from the date of its organization to 
the date of the filing of the bill in this suit. About this there 
is no question, with the posable exception of seamless tubes, 
whidh are made under important patents acquired or con- 
trolled by tile corporation. Every commodity which it made ' 
was sold in substantial competition. This is concluavely 
proved. It is not proved, however, that the competition 
which existed between the corporation and its competitors 
extended to prices. While during that period competition 
was real, it was pursued along levels and at figures agreed 
upon expressly or tacitly by pools, or at meetings and din- 
ners. At different times when price undertakings and un- 
derstandings between the corporation and its competitors 
were broken, notably in 1909, the feature of prices entered 
into competition, and then competition was complete and 
without restraint. Otherwise, and at other times, competi- 
tion was real, but it was restrained as [178] to prices. 
Therefore, in searching the after-conduct of the corporation 
for evidence of an intent on its part to monopolize and 
restrain trade, the participation of the corporation in the 
old and the new means pursued and devised, by which prices 
were raised and maintained, demands serious consideraticm. 

Before and at the time of the organization of the corpora- 
tion, and for several years thereafter, a great many of the 
companies that became its constituents and subsidiaries were 
alloting trade and fixing prices for differrait iron and steel 
prodtntiB hr pool agreements. It is quite unnecessary in this 
opinum to discuss the legality of such agreements. It is suf- 
fhleitt to state that it was known by all that they were ^ 
notmoed by tiie law. With this knowledge, the corporation, 
throU|^ its premdent, in 1901, commanded its subsidiaries to 
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withdrair^ from pools, yet notmthstsadiiig the pcdi^ tbea 
ahlioimoed, certain of its sabsidiaries^ notably the Amerioan 
Steel A Wire Company, oontmued in pools formed as late as 
1908. It is defended, however, that the participation of the 
American Steel & Wire Company in the pool last mentioned 
was without the sanctimi of the corporation and without the 
knowledge of its president. It is really unimportant to give 
consideration to the corporation’s claim of exoneration upon 
this ground, in view of the fact that the corporation itself, 
with the concurrence of its president at the very same time, 
at periodical meetings with its competitors, was fixing prices 
covering a wide range of commoditiei^ not by agreements, 
but by understandings by which all were morally bound and 
from which no one deviated without notice to the others. By 
these methods the corporation and its subsidiary, the Ameri- 
can Steel & Wire Company, were contemporaneously and 
quite as effectually naming and maintaining prices in differ- 
ent products. Measured by the successful results of each, 
there can be little difference between the methods employed. 

When pools and associations were very generally al^n- 
doned hi 1904, they were succeeded by trade meetings at- 
tended by representatives of the same concmns which there- 
tofore had been parties to the pools. At these meetings 
agreements respecting prices were not made, but understand- 
ings were reached with respect to prices which quite as effec- 
tually resulted^ their maintenance. The legality of these 
meetings was questioned, and about the year 1907 they w«re 
abandoned, and in the same year the Gary diimers were 
inaugurated. 

The Gary dinners were dinners given by E. H. Ghtxy, tiie 
president of the corporation, to which were invited represen- 
tatives of steel-manufacturing concerns which theretofore had 
participated in the trade meetings, associations, and pools, 
and which produced *‘ 90 per cent or more” of (he total^t^ 
put of the diversified products of tiie steel industiy of the 
country. 

^e first (jhiry dinner was givmi on November 20, 1907, 
to meet an unquestioned exigency ariring out of the panic 
thin salting. The steel industvjr, libs many induslaieb^ wat ^ 
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di^ondized and threatened with disaster by the ptuiio whidi 
began in the month preceding: The dinner was given in 
order to devise ways and means to prevent calamity to (he 
indushy:. Ways and means were found which no doubt con- 
fl7i} tributed greatly in preventing disaster, not alone to 
the producers of steel, but also to those intermediate con- 
sumers who were carrying large and costly supplies. The 
ways and means consisted then of nothing more than the 
urgent request of a strong man that in the stress of panic 
all should keep their heads and avoid the consequences of 
recUess cutting of prices. In this the others acquiesced, and 
in the light of the emergency then existing, and the disaster 
averted, I am of opinion that the purpose and the conduct 
of those who participated in the first Gary dinner were not 
unlawful, improper, or questionable. But after the exigent 
had passed, and the means to meet it had been exerted, Gary 
dinners were foimd to be potential things, and they were 
afterwards called and employed to exert their potentiality, 
not in averting disaster, but in creating greater profits by 
raising and maintaining prices in periods of industrial calm. 

Gary dinners, while not regularly held, never adjourned. 
They were made continuous by the peculiar character of 
their organization. Being nothing more than business meet- 
ings, they were conducted in a business fashion. A general 
supervisory committee was appointed, and sub-committees 
were appointed to deal with the different products of the 
steel industry. These latter committees were known as the 
Steel Bar Committee, Ore and Pig Iron Committee, Bails 
and Billets Committee, etc. The membership of each com- 
mittee was composed of representatives of the leading con- 
cwns which manufactured the particular product with idiidi 
the committee had to do. These committees met between 
dinners and were accessible, through their chairmen, at all 
times between meetings, llie only difference between the 
Goiy dinners and the meetings of the committees was that 
at't^ dinners the general business of the industiy was dis- 
cusaed, while at committee meetings the business of a par- 
tieslir bconoh of the trade was discussed.' At neither were 
osgeemaits mttde eoneerning prices at which the partkn- 
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uiil tBMMrted tiiat sudi agreements were impmaUe, %e^ 
oanse. Megal; but in lieu at agreements, the parties, both »t 
the' dinners and at the committee meetiims, seyeraUy made 
What they chose to call ^declarations of purpose ^-^hat 
is, declarations of the prices at whirii they respeciiTely pnn 
posed to sell their products, to whirii prices it is testified 
all adhm^ed until some one chose to deviate thexefrmn, in 
which event he was in decency ” bound to notify his c^- 
ner associates or the members of his committee. 

Excepting the feature of trade allotments and money pen- 
alties, Gary dinners were in effect pools, with the ri|diti 
reserved to each participant to withdraw upon notice to the 
others. They differed from pools only in the difference 
between the binding force of a moral understanding and the 
legal obligation of an express agreement. They were pools 
without penaltieu They constituted a scheme which did not 
make it fatal for a competitor of the corporation to stay out, 
but made it attractive for him to stay in, the result of which 
was that prices were maintained with greater uniformity 
and stobility than when the same participants engaged in 
pool agreements, violations of which carried penalties. 

[17b] This method of coSperative price regulation was 
pursued uninterruptedly from November, 1907, to February, 
1900. Throughout this time prices were fix^ and main- 
tained by “understandings” enforced by “moral obliga- 
tions.” Through the period of depression of 1908, business 
so decreased in volume that early in 1909 independent pro- 
ducers broke their “ understandings ” with the corporatirm 
and with one another, and sold at prices which each fixed 
for itself, in complete disregard of previous “imderstandT 
ings.” The corporation attempted to maintain for its proth 
ucts prices at the figures undwstood; that is, to maintoin 
high prices in a period of business depressitm, and fraee 
the issue against all economic conditions.” It attempted 
this alone, and in its attempt it failed. Therefor^ in that 
year, the cmrporation was fproed to dedare tor ah “ open 
ma;^ ”; that is, it sold »t , prices with reqp^^^^to wl^ : 
ti^ iftps no “ understanqfi]^’* and pernij^todt f imturid - 



lji;;fs ’* to ta^ their ccmtse. The immeiliate results wece 
Idvigr prtdM »3xi s largely increased volume of trade. II <he 
sbar^onment h;^ the corporation of its coioperatiTe policy ol 
fixing end inaintaining prices "brought out a large volume 
oi hnsihesS)*' it lo^caUy follows that by the pursuU ol that 
polity " a large volume ol business had theretofore been held 
back — that is, restrained — and therefore that the policy ol 
cooperation as to prices, based upon mutual understandings 
and enforced by moral obligations, operated effectually and 
unduly to restrain trade. 

That the corporation did not dominate the industry by 
comptelling the trade to sell at prices it desired is shown by 
the break ol 190ft. When the independents broke away, the 
corporation had to break away, too. When the indeptendents 
lowered prices, the corporation had to lower prices, too. 
When they all broke away, two things happ>ened : First, com- 
petition in prices; second, an increased volume of trade, in- 
dicating theretofore a limitation ol the lomer and the re- 
striction of the latter. This is persuasive evidwce that the 
establishment and maintenance ol prices from 1901 to 1909 
were accomplished by the corporation and its competitors, 
by keeping agreements made by pools and adhering to under- 
standings readied at meetings and dinners. 

Coincident with the breaking ol prices by the breaking ol 
understandings made or reached at Gary dinners, Gary 
dinners were temporarily discontinued. It has been con- 
tended all along that Gary dinners had nothing to do with 
the fixation and maintenance ol prices; that while stabiliz- 
ing prices resulted from such dinners, nevertheless their 
ptrimary purposes was to secure the establishment and main- 
tenance of good relations between competitors and to afford 
opportunities lor the exchange ol trade information and 
ez^pi^ence. Is it oot strange that a breach ol ao under- 
standmg as to the one matter of prices should have caused 
a disbpntanuance ol the dinners, with the consequent loss of 

^ resumed in October, 1909, and with 

at the Gary dinner and’ at tbe meet- 
ihe dimti^ cmnmitte^ ^ fixing aii4 ihaintaining 
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of p^oM .were [176] m irocixssfiiUy acotffliplic^d u 
nMetiuigB <|^ed for that'piupose during the pcoriod 
11^ to 1^, and by tht poola created for ti^t pdipoae from 
1901i It therefore appears that from the orgahma- 
tipn of the corporation in 1901 until the Gary dihnets We^ 
dhK»ntinued in January, 1911, the corporation, first by ohe 
method and then by a second method and then by a third 
inethod, employed means to procure the establishment wd 
maintenance of uniform prices for its diversified prod.uct8, 
and by these means the Steel Corporation, with its c6m- 
petitors, did combine and control prices, and in controlling 
prices restrained trade. If by the three methods pursued, in 
the three periods named, prices were not artificially and 
successfully maintained, as shown by the history covering 
those three periods, I am at a loss to know by what means it 
would be possible to fix and maintain prices that would 
unduly restrain trade in the sense of violating the Anti- 
Trust Law. 

The raising and maintaining of prices of steel products 
from 1901 to 1911 can not be attributed to the dominancy 
by the corporation over the industry, because of its size. It 
was due to codperation between it and nearly all other pro- 
ducers in a joint effort to raise and maintain prices, in which 
they persisted and succeeded. Without the codperation of 
independent jproducers, prices of steel products could not 
have been raised and maintained by the corporation alone. 
The offense' of the corporation, therefore, was not its domi- 
nancy over the trade, but was an offense precisely similar to 
that of whidi every independent and codperating producer 
was guilty, and consisted in the act of oombuwn^/ voith iU 
oompeiUon to produce an unlawful result If it had not 
ccHaibin(^ inth its competitors, or if they had not combined 
with it, roBtraint of trade, due to the fixation of prices, wduld> 
in my opinion, have been impossible. Therefore those '^%ho 
partidpsted in such meetings, with the intention Of dd^ 
t|iat whidi was aceqqiplished, partidpated ihj^trutftiiiy 
rddjraining trade. I am in ho wise ocmvihc^ tha^ 

eorporatimis wlmh kith 

wem iEo«t»d; either br^^ 

of the oor^rt^mi, W j^phr^ hdth it iii thdog 
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lifWM^ f!hie ]^rodiiced less than 60 per cent of 

eteeft ^lodadt the ooontty. Utoae of ite competitors 
t^iit^'^^paiiidiMted with^U the fizsthm of prices produced 
moM tiiin iO per cent. Those irhich comprised the 40 pw 
Oet^ oondd have taken care of themseLves, and could have 
cmnptfted vrith the corporation in prices if they had so de- 
sii^ and therefore those which comprised the 40 per cent 
and which codperated with the corporation in the methods 
pursued frmn loot to 1011 did so voluntarily and not be- 
cause of the dominance of the Steel Corporation. The cor- 
poration dominated only in the sense of contributing sub- 
stantially to what was done and making attractive what it 
desired to be done, and the others yielded cheerfully. Their 
offense was no different from that of the corporation, and 
the offense of the corporation was distinguished from theirs 
only in the leadership it assumed in promulgating and per- 
fecting the poli< 7 . 

The record does not disclose the names of all the iron and 
steel [177] producing concerns which were rapresented at 
the Gary dinners, and which codperated in the price-fixing 
policy there inaugurated and pursued. Those corporations 
which were of sufficient size and importance to secure repre- 
sentation from time to time upon the principal committee 
and the sub-committees of the Gary dinners, including the 
Steel Corporation, its subsidiaries, and its competitors, ap- 
pear by stipulation (record, volume 9, pp. 3745-3760), whidi 
is excerpted in the margin.* 

: •Qeneral Oommtttee.— United States Sted Oorporatbm. Oompetl- 
ton: CanAwla Steel Oompany, Penneorlvanla Steel Company, BeUUe- 
hem Steel Company, Jones ft Langblin Sted Company, Cmtoal Iron ft 
Sted Ooomsny. 

On and Pig Iron Craunlttee.— United States Sted Corporation. 
Conq^etlton: Shenango Fornaoe Company, Pldmnds, Mather ft Oo^ 
Tlnssmmir Pig In» Assodatfam, Bm^ubUc Iron ft Sted Company, 
Xlismss Iran Company, Sloss-Sheffidd Iron ft Sted Oonvany, Buffalo 
■ A S^aabanna l^ Conipany. Warwldc Iron ft Sted Omimaay, ftUe- 
gbeby Ore ft Iron Company. 

4)11^ and aiUets.^ Sted Oompany,j. sabBldltty. Oonvetl- 
- iMingrlw^ Oonq^, ladmwanna Sted Ooinpany, Do* 
siffdeB Iiti> A Sted Oonpaay, iian Wood INB ft Sted CIpsDiNay. 
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eoiDiiiite mdswful tee^ethibt and 

^0!^ ^b»de’’ meaju^ bi^juig w w«U «a aeU&g 
l^pa^, and tbe statute extaods its prt^tkp to tbuseifriio 
bujr as irell as to those who sell. A pnotice that is helpM 
to the seller, but is hurtiul to the bu}«r, is as fully within the 
inhilntioB of the stetute as a practice pursuM,b 7 <Hie seller 
whidh unhtwfuUy restrains the trade another seller. 
Therefore it may be aesmned without discussion, that the 
statute intends to protect the purchasing public frmn the omi* 
sequences of combinations, which, either in their purpose or 
effect, so raise and maintain prices that trade, in the isense of 
buying, can not exist except upon terms fixed by combina- 
ti<ms of sellers. 

When the Steel Corporation and its competitors, whi^ 
together produce 90 per cent of the iron and steel output of 
the country, com [178] bined, and first by one method, and 
then by another, and then still by another, deliberately fixed 

BiUets and Sheet Bars.-<;arnegle Steel Company, subsidiary. Com* 
petitors:- Pennsylvania Steel Company, Bepubllc Iron ft Steel Cmn* 
pany, Lackawanna Steel Company, Jones ft Laughlln Steel Company, 
Toonsstown Sheet ft Tube Company. Alan Wood Iron ft Steel 
Company. 

Structural MaterlaL— Illinois Sted Company, snbsldlaty. Competi- 
tors: Bethlehem Steel Company, Cambria Steel Company, Jones ft 
Laughlln Steel dbmpany. 

Plates.-^Oamegle Steel Company, subsidiary. Competitors: Cam- 
bria Steel Company, Central Iron ft Steel Conumny, Lukens Inm ft 
Steel Conmany, Worth Bros. Cmnpany. 

Steel Bate.— Carnegie Sted Company, subsidiary. Conqmtttras: 
Jones ft Lamddin Steel Conmany, Republic Iron ft Sted ConmlPWi 
Crucible Sted Company of America, Cambria Sted Company. 

Pipes and Tubular Goods. — ^National Tube Company, 'snbddtery. 
Conmetltors: Wheding Sted ft Iron Compamr, Tounfftown Sheet ft 
Tube Conmany, Reading Iron Company, La Bdle Iron Wwlo. : 

Sheets and nn Plata— i^eriean Sheet ft Tin nate Compiuparf tob- 
ddlary. CemMUbne: La Bdta bmi Works, liUaid Sted Q 
.^.MttUend Bnamdlng ft Stanuilsg Oompaaj, toungstoem 
' Oimpany. \ ^ ' 

. . '^'Wiro. BtoSiieta-^Aaieriean'' 8iMl'"''h;:'Wiri- 'Odtotoiw.'''ndMiatarT. 
'OmMImi: Pitmbwri»gtedQmdBkR;:»Bte^^fc CWto" ' 

peii|pi|Mi’'Ctosslns ®aek;€losWltoJ--^--^K,,r 
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prododB, 1 ftm cpQt'iseed that the 
Pftrpdrftthm and every prodnoer vrych c<Habine^d with it and 
WiHi <me anothnr in so fixing and maintaining prices violated 
tiHe proviMon of the statute which declares illegal “every 
• * • eoinbinatiou • • • in restraint of trade <» 
cdnunerce among the several States. • * *» 

Fourth. Was tihe corporation engaged in restraining or 
monopolimg trade, or was it threatening so to do, at the 
institution of this suit? 

As the several means resorted to by the corporation, with 
others, for raising and maintaining prices constitute, in my 
opinion, the only conduct of the corporation violative of the 
statute, the first part of the question just propounded may 
be answered by ascertaining when that conduct ceased. The 
Gary dinner movement ended with the dinner of January 
11, 1911, and the bill in this suit was filed on October 26, 
1911. The testimony does not show that since the date of the 
lart Gary dinner the corporation, either alone or in codpera- 
tion with others, has fix^ or maintained prices of the prod- 
ucts of the steel industry, or attempted so to do, nor does the 
testimony disclose anything which suggests an intention on 
the part of the corporation to return to its former practices. 
That it may do so, if it desires, unless prevented by the 
decree of this court, is, of course, obvious. 

My conclusions of fact and of law are that the orgmizm 
of the corporation (1) intended to create a monopoly and to 
restrain trade, and (2) combined with others and attempted 
to monopolize trade, witiiin the meaning of the act, and that 
the (1) neither attempted nor possessed the 

pp^ titme to do ^e unlawful things intended by its for- 
|i(m<fi4Sin,.but (2) tlut it unlawfully combined with others to 

i: ^|fi^r1?hstever tmnedy there my be against the oq^anizers 
' ewpm for acts viedative of the statute^ oertunly 

' pnHi^^ in equity a deeree of disepli^on cannot be 

agMnst the corporation fm tlk miik intent and 



. . -ftHtlWIfc . ■ 

Upw^^Jliiding thfit the ootpoi^tioOt in 9l 1^8^, 

QfQ!^ never been a nipnopolj nr a e o mbi natiwi in 

c^brali^ o| trade, a decree of dissolution dioul^ not be,ep^i^ 
*| ylTi«t itr Having found, bowever, that the corporatiim 
vi<4sted one of the proviaons of tbe statute c ombinin g 
with others to unduly restrain trade, and that it possesses 
the power to again unlawfully combine with others to do the 
same unlawful acts, and though not actively threatening, yet 
because of the disposition displayed throughout the larger 
portion of its history, it may again do so, I am of opinion, 
that the corporation ^ould be prevented doing the 
and repeating the practices respecting the fixing and nuiin- 
taining of prices herein viewed illegaL The ordinary relief, 
obviously, is the injunction process of the court, which, in 
an ordinary situation, would follow such a finding as of 
course. I am satisfied, however, that the same end will be 
attained, in a manner consistent with recent legislation, by 
retaining jurisdiction of the bill, if denred by the Govern- 
ment, for the purpose [179] of restraining the defendants 
against engaging in the price fixing practices found illegal. 

Having stated the reasons for my conclusions, and the 
matters which have principally controlled my judgment in 
this case, I join in the decree to be entered. 


FOBD MOTOR CO. v. UNION MOTOR SALES 
CO. ET AL. 
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PAramn 210 — Riohts or PAianxEB— Pnca BESxaionoH ox Bbsau «r 
PAXBimcn AsnoiJt.— Where ttie owner of a patent sells a mafdbtaie 
made by 1dm thwennder, and reoelvee merefor the full price afiiibd 
and aU that he expects to receive, he has fidly exercised the dnra- 
slve rlidit to sen id^ bbn by the patoiU taws, w to 

the pvticnlar maCUUe sidd, and Can net tayt^; fta-the p0ei^ a^ 
^ wbldi It may be Jwand by the pnychissrf^ 

,^: |^|^|ta to--Fcr^ Othw ames,' 
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‘iiileil iradiw and acdia the saiMi to. dealera, foeelTliic 

V ^eea tt haa fixed ; Imt hr cofitnda wtfibi aodbt dealers 

tt la provided that die machlnee iMll be [t7d] resold 19 'theiB at 
comifiaiiMUit^ fall advertlaed list prices only, and that a vtotatton 


ot sa«dl provision shall- constitute an tnfcingenient of the patents, 
tnibject the dealer to die payment of a fixed snm as damitfies, and 
antborlse a cancailation of the contract; also that ttde to the par- 
tlcnliw machine or machines so sold diall revwt to complaiittfit. 
i?here is a fnrdier proidsion reaervlag tide in complainant until fail 
payment of the purdiase price. SM, that such a contract Is one 
of sale of the machines, and not of the right to sdl; that on ftdl 
payment of the xrarcfaase price of a machine it passes beyond the 
patent monopoly ; and that In so far as the contract attempts to fix 
the pdoe at rrhich only it may be sold thereafter it is Illegal, as in 
restraint of trade and unenforceable. 

(Bd. Note.— For other cases, see Patents, Omit. Dig. I 82P; Dee 


Dig. 216.] 


In Equity. Suit by the Ford Motor Company againat the 
Union Motor Sales Company, Lucien A. Soward, J. Carl 
Ho^n, Earl Saunby, and William T. S. Yocum. Decree 
for defendants. 


Lucking, Heifman, Lucking <& Hanlon, of Detroit, Mich., 
cmd Alfred M. Allen, of Cincinnati, Ohio, for complainant. 

Judeon Harmon, of Cinciimati, Ohio, for defendants. 

HbujSTEB, District Judge. 

The complainant, Ford Motor Company, a manufacturer 
of autmnobUes under its own patents, seelte by this suit to 
restrain the defendants from representing that they can, 
or wiU, procure for sale Ford automobiles at a price less 
than the regular price list of tiie complainant; from eon' 
dum^tuig, or attmnpting to cmiduct, any business in Ford 
atttembl^es; frmn infringing directly, or indirecflyj tiie 
oopjj^la^mt’s p^ or ** license restricfimis and price re- 
sbidtik!^ from combining among thmsdlFes,! or with 
ciihi)Ki^ complainant's patoits by breaking its 

Ifom cmisidring udtb ahy'dl 




. '' 6t ot^inT^ aay ' i'md , autofuabU^, . .ii^|.'.v^!§ii 

ooittplaii^t^si ^ 1^ uid from into^iN^ 

. or with ^e hfuniMS of 

of ite ^ dealma-HoenwiBB or aab^dealarS'licOnsoes.” 

«it >Oa6‘ ip that defmidants obtaihed Ford machi^ 
^i^m. a detdcNb ot* dealer$, and sold theim and adrcarldsed them 
^;'sala at less than complainant’s regular price list :0^e- 
r%hta of tlm parties depend upon the consfruction to .be 
^eh &e written contracts entered into between tiie com- 
jiliidaht aod its so-called “ dealers-licensees.” No Case hi- 
rblving a contract precisely iUre the agreement between the 
complainant and the dealers who sell the cars made by it, 
and covered by its patents, has been presrated to the Su- 
intilne Oburt An agreement by a patentee giving to 
another a license to manufacture under the pat^t and to 
sell at a fixed price on a amall royalty has been held not 
to come witoin the condemnation of the Sherman Ahtif 
IVust Act (act July 2, 1890, c. 647, 26 Stat. 209). Bement 
V. ffarroio Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed« 1058. 
It is conceded that contracts, such as made by the com- 
plainant in thu case with its dealers, would, were it not for 
tbe fiu^ that the article sold was made by the complainant 
tttdtr its patents, be contrary to public policy [875] under 
the decision in Br. Miles Medical. Co. v. Park, 220 U. S. 
878, 81 Sup. Ct. 876 ,n 55 L. Ed. 602. It is claimed, howevo*, 
that since the complainant manufactures its cars under its 
own patents it has the right to maintain its monopoly of 
the exdnrive' right to sell; granted by the pidmit laws^ by 
a ccmtoact of aale with its dealers fiadi^ toe price on vetHde 
at' Whieh toe dealers may seU to the user, altoottgb by so 
dkitogr)^ competition between its dealers is toetol^ Offoo* 
ttu^^iwevetkted. , 

' 11%e ecm^iact in tois case and toe lieento 
toe C^ givmi thebe ;aiqpnQii^^a^ 

-'.teiiraB 'toe' ssme^v--' if -they mv«dvled;;%a^lM0|N^ 

:'«l^^u8bn- mtMt 'ntoe8Sia%i’bef#ld'it|Dai'-^i^^ 

'■ 'bi^e^ ''joeither basi^nxf : 





by ibid contract only 
tight i[tv«n him i>y the patent laws of the 
Ui^ted State. Thore is, howevtnr, a nmihed difference in 
te te in th^ patetee is the maker and does 

tidt teeiiFe a royalty, bat actually sells each madiine for a 
price fixed by itself, and is paid by the dealer all that the 
inker asks for the article sold., There is no question of Use, 
or restricted, use, in this case, as in Henry v. Dicky 224 U. S. 
1, 82 Sup. Ct 864, 66 L. Ed. 645, Ann. Cas. 1918D, 880, for 
the contract b tither a complete sale of the exclusive right 
to sell, giren the complainant by the patent laws, or a licnse 
to sell, which mvolves a reservation of some part of tiie ex- 
clusive rigkii to sell, or, as contradistingubhed frmn tese, 
amoimts to a sale by the patentee itself. 

[13 For the purposes of thb ease it may be assumed that 
if the contract parta^ of the quality of a sale of the ex- 
chudve right to sell, or of a license to sell, it b a good con- 
tract, which the complainant may legally enter into with 
its dealers, and, under the facts proved in this case, an in- 
junction must issue against the defendants. But if, under 
the terms of the contract, the compltinant has sold the auto- 
mobiles made by it and delivered the same to its dealers, 
passiiig the title up<m receipt of the contract price, then, 
under the decisions of the Supreme Ck>urt and on princi{de, 
the condunon, in my judgment, must be that by sudi sale 
te Ctunplainant has exercised its e^lusive right to sell, so 
Jet- as the particular commodity sold b concerned, and can 
iMt legatiy fix the price at which the dealer shaiU res^. 


The contract does not ded with the use of the automobile 
sddi Hence to cati it a contract tor "restricted use is a 
gslpoton^ aiedr the^^adqiition of such a definitbUi by as Said 
Justice Day, " a mere pby upon words.” v. 

228 U. a 1, 16, 88 Sup. Ct. 616, 619^ 6T Ed. 

';:'''f|iriiiMii';trir''tTir ‘ccmipltinaab. say. that .the-^.sale...vb nondi-. 

that it -b-a^Seeasito'. 



; v by the statutes trhb^: |^^ 

every tight Spoquised by bim. It was said in ^ 

17 Wait 468, 466, 21 L. Ed. TjOO : , ■ { i 

r4i76] f'The rlgfat to manatacture, tbe rl|^t;..to aelli aod tiw ttsbt 
to jm are ea^ aabatentlTe rights, and may be granted or oontoiMd 
aeiMkrat^ by tbe patentee” 

Perhaps as strong an illustration of the right of the pat” 
entee to qualify or restrict Ihe use to which, upon sale, the 
patented article may be put, is shown in the case of Henry 
y. Dick, 224 U. a 1, 82 Sup. Ct. 364, 56 L. Ed. 646, Ann. Cas. 
1918D, 880. This went so far as to hold that the patentee of 
a machine, which in its operation involyed other articles, 
could limi t its use to such other articles fumidred by him- 
self, though they themsdlyes were not patented, and that 
he coidd do this by a mere notice upon the machine itself, 
which was binding upon a third person, who, with knowl- 
edge of the notice, sold such other articles to the yimdee for 
use upon the mac^e, and who, by so doing, became a con- 
tributory infringer. The patent^ haying the exdusiye right 
to use, whidi contemplates the entire use, may adl the en- 
tire use, or sell a part of it only, or sell on ccmdition of use 
in a particular way. It necessarily follows from these de- 
cisions that he may restrict, or qualify, his exdusiye rig^t 
to make or sell. 

The question in this case is whether or not the patentee, 
laying the exdusiye flight to sdl, has, by these cmitracts, 
cmiferred lhat right, dther wholly or in part, or has dcme 
something else which is of such character as to inyolye other 
rights yested by the common law or statute in the public; 
for, while the patentee has the ** exclusive right to make, use, 
and vend the thing patented, and consequently to preyniit 
others from exercising like priyileges without the consent 
of the patentee” (hotter y. (PDonmeU^ 229 U. S. 1, 10, 88 
Sup. Ct. 616, 617, 67 L. Ed. 1041, 60 L. B. A. 1186, 

Anu. Cas. 1916A, 160, dting Bloomer 
How. 689, 649, 14 L. ]^. 682, and 
O0sti:-Biutem Paper Ba§ Oe^ 210 ^40^8^ 

Im Ed. 1122) , yet, if what tht^eB^ 

MfittfinrM 'to ' do, - by .^^these-. edb$i8to(|t': - dealiil^c',' 
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QOiBiaa .^ ib* CiiMi^ 

ainoiipts to wsoetbi^ iiu>n than toe enmee of toe ezdv? 
»Te light: to seli, H heej by soto act, added to and extended 
ite eadneiTe' right to sell, and has thereby brought itadf 
iritoto toe tondemni^oh of rules and laws established and 
enacted for toe protection of the public against monopolies 
and contrads in restraint of trade. This a patmitee can not 
do, because^ while the purposes in granting these rights to 
toe inventor should, as said by Hr. Justice Day in toe San- 
eAogtn cose, 229 U. S. 1, 10, 88 Sup. Ct. 616 , 617 , 67 L. Ed. 
1041, 60 L. B. A. (K S.) 1186, Ann. Gas.'1916A, 160, <«be 
toirly or even liberally construed; yet, while this principle 
is generally recognized, cue diould be taken not to extend 
by judicial construction the rights and privileges which it 
was toe purpose of Congress to bestow.” And he says fur- 
ther (229 U. S. 11, 88 Sup. Ct. 617 , 67 L. Ed. 1041, 60 L. B. 
A. [N. S.] 1186, Ann. Cas. 1916A, 160) : 

" Becognlslng that many Inventions would be valuable to the inven- 
tor because of sales of ttie patented machine or device to others, it 
granted also the exclusive right to vend the invention covereif by the 
letters patent To vend is also a term readily understood and of no 
doubtful import. Its use in the statute secured to the Inventor the 
ezdnsive right to transfer the title for a consideration to others. In 
the exclusive rights to make, use, and vend, fairly construed, with a 
view to making the purpose of Congress diectnal, reside the extent of 
the patent monopoly under the statutes of the United States.” 

[877] Begard must be had to the nature of the article 
dealt with in the contoact. It was settled long ago that 
when a patent sdls the patented artide, which is valuable 
onty for toe use to which it may be put, he receives the con- 
sideration for its use and paris With the right to restrict the 
use. An automobile has value only in its use, and if the in- 
ventor, who is also toe manufacturer, sells it for such price 
as pleases him, without restrictions on toe use, he will have 
exrixia^ Us sxdusive ri|^t to sell. It was said by Mr. 
Jtorioe^liSiler in Aifsms v. 17 Wall. 468, 466, 21 1^ 

■ • ■ y . eiiSiittiii nature d tbhigs, wiito' tim-siateniie^'ctf;'d^: 

tnaebtoe.or; toatrmueiitwlMm . 

Us' im> tojswdvas- ewndm^tioik Jti-ilise. aid,;lie . 
^ ; m , to: testrlct' ' :;.Tl!ie.:.srtti!^, m, ■ 

■: p sas as wttorat toe .lindi of tte nouopoly. 0^ 
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' l» tovj^^'ilttie^palintM-w'liU ■■<w|>»!W‘’liiiiytog' ln tlii 'i(S:’W:^jipi;^. 
ci#t*4::f4}Jtbe o« cmldwM^ ir he tiaiop 

«l|::]|j|i In thnt pnrtlcolar nuu^lne «r instrnnwnt; tt in 

to nae of. toe purchaser wltoont toitoer. nstclctton on aeto^?^ 
^ inoiu^pcdy of the patentee . V ^ ^ ^ 

BM if it is urged that in Henry .Patentee red!!^ 

r^ved upon the sale of the pa^tented arti^ the price jie 
asked, the title passing, and was therefore no Itnager CM- 
cemed with the use to whidi the article mi|^ be put, upon 
the principle of tiie case just cited* it will be sufficient to call 
attention to a part of the language of Mr. Justice Dap in 
the Sanatogen case, when stating what the decision in the 
case of Henry y. Dick was (229 U. S. 14, 16, 83 Sup. Ct. 619 
[57 L. Ed. 1041, 50 L. B. A. (N. S.) 1185, Ann. Cas. 1916A, 
160]): 

“ It is expressly stated in the opinion that the machine was sold at 
coat or less and that the patentee depended upon the profit realised 
from the sale of the non-patented articles to be used with the ma> 
<!hlne for the profit which he expected to realize from bis Invmition.'' 
And " While the title was transferred, it was a qualified title, girtog 
a right to use the machine only with certain specified sniq»lles.” 

It would semn that the decision in Henry y. Dick should be 
regarded as applying to the particular facts iuTolved in the 
case, and not as the declaration of a principle. Dideed (as 
Mr. Justice Day shows), in the opinion in that case Mr. 
Justice Lurtim distinguishes the case from Bobbt-McrrUl y. 
iSfmus, hereinafter referred to, by saying (224 XT. S. 47, 82 
Sup. Ct. 879 [56 L. Ed. 645, Ann. Cas. 1918D, 8^]) : 

^ There is no collision whatever between the decision In the Boi>b*' 
HerriU case and the present opinion. Bach rests npqn a cpnstractiqn 
of toe applitoble statute and toe special facts of toe cases.’’ 

Onp can not ffiil to notice also Mr. Justice Day’s 
ab^t theBmuent case, which complainmitcitMa^.^ 
au^ority f (MT tile propriety of its contract*^. 
things, he says (229 tJ. S. 14, 88 Sup. Ct. 6i8...^57 ^ 

SOL. B. A. (N. &) IIM, Ann. Ca^ ; > 

’,;t.^y.Tl>h;':‘ease was wie ■arisini to 

^a||Mato oMirh . and did net toyolve^jdieiS^liaiiiieii^ iwtoiit-'aet' 

now ^ 



•^*^**g^iy* wW»K tmtan fri iiwii«**fc 4h«A no prmdt)ie 

iPtiwAeA tbbe tiiit case difletent frcnn tUe 
Ipntf finttMwhfd {87$] role when the patoatea of the 
arti<^ )»d received upon aala his 'price, the attide being 
yaharide to tibe purchaaer because of its use, it passed beyond 
tbe limits of the patentee’s monopoly. 

>^0 facts here show no license, no sale of the mcclusive 
ri|^t to selI,no sale in whidi the patentee looks to his profits 
in future sales, or in any use to which the article sold may 
be put by its purchaser. There seems to me no doubt about 
this. Therefore, there being no restrictions in the contract 
of sale upon the use, as there were in the case of Henry t. 
Dick, has tiie complainant, by selling the article to the 
dealer, receiving all for it that he ever will receive, and the 
price being satisfactory to him, exercised, with respect to 
the machine sold, the exclusive right to sell granted to him, 
bearing in mind what the article is and the usual attributes 
of a sale of a chattle! 

[2] In the conriact in question, the so-called dealer- 
licensee ” is given a restricted right to use and vend, within 
certain described territory, automobiles made by the pat- 
entee, is required to estimate the nmnber of cars ‘*that he 
will purchase” from the patentee in each of the various 
mmiths covered by the agreement^ and upm failure to pur- 
chase the agreed upon number the patentee had tbo right 
to cancel the agreement. iJach machine is sold by the pat- 
entee at a discovmt of 16 per cent of its current advertised 
list price, ** and will be resold by the dealer-licensee in the 
above-described territory only, at the manufacturer-licensor’s 
Ml adyerrised list prices only, current at date of s%le. . 
* * *”. derier-lioensee agrees not to — 

"de or perdatt spy act wbatsoorw tfmer directly or Indirectly or 
riimCSh iparty, as would directly or lodlrwmy bave the tiCect 

said ein^ advertised list prices of Ford antomobilea 
f : | of a Inearit, violation, or infrihgemrat M 

oil riaoee the nuurafaetnror-llcenaOr hays the 
''Jiill^l|jH||ihii:.bi''hhaedritriy,tttiiita m'.rifr ' 

piy ' to ' the 

*fts^:'di«sies ■ 

the. asregt^rMBfih^lll 

will gligtgiPv” " 



Itf tbA 06^ 

ProTudon is made fcxr a of certain petomi^ 

the siet amount of resales agreed 

dealer’-Ucensee should be restricted^ not only to the territoiy 
ig>ecified in tiie agreement, but, on resale, to (die prioe— 

made at the cmrrent advertised Ford list prices, * * * and Uiat 
any violation of such territorial or price mtrictions Shall be and con- 
stitute an infringement of such Ford patents and each of them ; and, 
In addition thereto, it is also agreed that in case of any such inMnge- 
ment or breach of such restrictions, or any of them, the title to the 
particular car or cars sold in violation of sudh restrictions, or any of 
them, shall at once revert to the Ford Motor Company. The foregoing 
provisions are in addition to all other remedies and damages aUd 
penalties hmreln provided for.” 

This provision is also found: 

” It is expressly agreed that the legal title to all automobiles sold 
or delivered by the manufacturer-licensor to the dealer-licensee here- 
under shall be and remain in the manufacturer-licensor until the full 
purchase price thereof * * « shaU be paid in money to the credit 
of the manufacturer-licensor, * « * with fuU and complete power 
and authority hereby vested in said manufacturer-licensor, in case 
of default in payment of money by the dealer-licensee, regardless of 
how the amount ^ereof may be evidenced, to retake, [879] with or 
without process of law, into its custody and possession said automo- 
biles and the same permanently retain, and all liability from said 
manufactmrer-licensor to said dealer-licensee on the contract for the 
sale and delivery of such automobiles, shall in such case cease and 
terminate.” 

The contract is of grmt length, with many provisions; but 
these seem to be sufficient to present the question with which 
we are concerned. This reservation of title is a familiar 
method of securing the purchase money, but when the pur- 
chase money is paid the title passes. This is recognized by 
the contract itself , in providing that upon a resale by the 
dealer at less than the complainant’s list price, the title shall 
revert to the complainant. It is quite clear tiiat this is^^^n^^ 
an agreement to pay royalties, for the patenj^ actu$l^^^^^ 
jdie automobile manufactured by it at 
it No matter how many macidnes l^^ iSsjOUi 




the Onirt 

' If a jpatenijeie' sdls a maddne made bj him under Us 
IMdentB^ and obtMB for it all he asks^ what further rights 
haa he under the patent laws! Haring the ezclusiye right to 
sell} he arils and gets his price. With respect to the machii|e 
sold he has exerdsed his right to sell. It was said in Chaffee 
y. BdtAagi Co.^ 22 How. 217, 228 ; 18 L. Ed. 240 : 

" Wben the patented machine rightfoUy passes to the hands ot the 
pnrdiaser from the patentee, or from any other person by him au- 
thorised to oonv^ It, the machine Is no longer within the limits of the 
monopoly. According to the decision of this court In the cases before 
Mentioned, It then passes outside of the monopoly, and is no longer 
under the peculiar protection granted to patented rights. By a valid 
sale and purchase, the patented machine becomes the private Individ- 
ual property of the purchaser, and is no longw protected by the laws 
of the United States, but by the laws of the State In which It Is 
sitnated." 

There is a difference between an agreement conveying the 
exclusive right given by the patent laws to sell the patented 
article and a sale by the patentee of the article itself. In the 
one case, the patentee grants the right to sell. In the other, 
he himself sells. If he grants to another the right to sell, 
then he has parted with the exclusive right he had under 
the patent lawa No doubt he could make such a grant for 
a lump sum, large or small, as he chose. Or take his pay on a 
fixed royalty or percentage on sale; and, under the Bment 
ease, 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, he might 
fix the price at which his vendee of the right could sell. But, 
having the exclusive right to sell, these methods of payment 
for the right and the restrictions as to price of sale would be 
but qualifications and conditions upon which the right to 
sell was granted. If the patentee’s right to sell was trans- 
frired on condition that the transferee of the right could 
sell the article itself only at a price fixed the patentee, it 
might be siiid the rig^t conveyed was not omnplete, but was 
^puJified xsnd con^ and this would be coming very 
(dose ib/^Hement case. 

thrie is eoufurion in the minds off ttMUf 
b^erit^^ ri^ to eril the patented ikftirie 

gnpilwl ead^’a -sale':; of 'toe 

patMdee'' 
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hiai9^| palm ft nde ol ^ wtida made by [-1^] Mm oilier 
gets his price, Uw transaction partakes ol nil 
tim dbrnnaoteristics of a sale of a chattel.. If he sells only j^ 
right to sell the article, he may retain somrthing of 
<^nplete right he has by restricting the terms under which 
sales may be made; If he makes no such restrictions, then, 
of course, the grantee of the right may himself fix the price 
at which sales shall be made by him. 

This contract does not give the vendee the right to sell. 
It sells to him the article and attempts to give him the rig^t 
to resell. He buys. The manufacturer-patentee sells the 
product to him and then seeks to control the price at whuh 
he shall resell. If, upon payment by the dealer of the pur- 
chase price, the title of the machine passes to him, how can it 
be taken away because the user to whom the dealer has sold 
has paid a less price than the list price? See opinion of 
Judge Bay in WiUtham Watch Co. v. Keene (D. C.), 202 
Fed. 226, 234, et seq. 

lliere are cases sustaining such contracts as these, all of 
which were decided prior to the Sonatogen case. In No- 
Hanoi Phonograph Co. v. Sehlegel (C. G. A. 8th), 128 Fed. 
738, 64 C. C. A. 594, the decision is squarely to the point, and 
was written by Judge Van Devanter, who now, as Justice of 
the Supreme Court, dissents from the decision of the ma- 
jority in the Sanatogen case. And it is quite significant that 
Judge Denison, thea. of the district court, in Edison v. Smith 
iierocmtXle Co. (C. C.), 188 Fed. 925, while upholding such 
a contract under die authorities as they existed at that time, 
said (page 926) : 

" Sevwal courts have recognized a tendency to ge too far In sane- 
turning such conditions, and some recent decisions In the Seomd 
Circuit, as well as the opinions of the Supreme Court In the Bobbs- 
Uarm ease, 210 U. S. 389 [28 Sup. Ct. 722, S2 L. Bd. 1086], * • • 
and the Dr. JfUes ease, 220 IT. 8. 873 [81 Sup. Ct 876, 85 I* Bd. 
502], « * * uid the granting of the pending cwtiorart in me 
Dick ease. 224 C. 8. 1 [82 8up. Ct 864, 56 Bd; A4I^^^ 

10189, 880], • * * have tended to tndgtats that soip UsMa wlU 
tie upon the no^enstomatr prg^ttee,”;:;. 

^ What that learned judge 

<mi 6 iu4 been decided, egnwit^;^^ but ihii 


tl^.':€;)v'^O0'F««b»'Sl&6, dr»wBr|he->o(m- 
' i^euileln^4hat ^ in f&v Sanstog^ cate 

> ws^ iS^AvMM.^vnw applicabiB ;td tiiesa 

{Mnla^^ tibat tiia deatons^ who^add to tiie defend- 

' ^ oatM, ^were llie' Ml owhera therMf, having paid 

the termaJol the Ucenae^ and 
^ (heMltM>wi^ mt marely in poaaessioin under the ordhiary 


: So' -far aa appeaoo in the <»um imder eesiaideratiiim here, 
viit^ dlMdiigns, Mnn wham the defendants pnrchaaed; had paid 
the ccanptaioant for the cara; but whether they had or not 
aeeOus to me of no consequence, because, when ' the pnrdhaae 
price' Wits paid to the complainant, the title passed to the 
dealer, as said hereinbefore. That audi oohtrsots as tiiese 
would not now be sanctioned seems quite dear . from the 
vieWB'of the [Wl] majority of the Supreme Court espreased 
• 'iil^bi^ Sanatdffett «sm, 229 U. S. 1, 83 Sup. Ct. 618, 67 L. JBd. 
1041, 60 L. B. A. (N. S.) 1186, Amu CasJ 1916A^!l60. uln 
that case the Bauer Chemical Company was the sole agent 
and Ucensee for the sale of an albumim>id known as ^ 8ana<* 


togeni” corered by letters patent of the United States. The 
a|g«ameBt provided that the agent and licensee should have 
'ptmkx: to fix the price of sale to wholesalers, .distributors, 
^‘fetaili^ and the public^ the product to be furnished (the 
. Chemkal' Company at manufacturer’s cost, and tiwr pet 
'{nofits to^te divided equally by the parties. Onicadi ppek- 
) ) agSwais the following: : 

tronosm 


f «* 


"nus sipB pa<!kaee Sanatogen is licensed by ns for, sate ePd, use 
,/at'a ifim ($1.00). Aiv sate in vteldlot' «C 

^ ad intHniieUieBf ot 

Wider^ wmeh-8^^ ia<-iaatistfiet«teds>'ind 
.^nsteirjsacteiearm. eMSeSte-wilMlp.^f^ 
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Bauer Oflw ##7 origi]^ paekageia 
aotioe. B* eold lliwm at retall^^^i^^^ 
and, wi&dui the ItfleBee or eranBOit of ^e 
^^mpax^, ponduund from }obberB« who had thmetojhm 
purohaeed from the Baum; Oompany, origmal packages of 
’ Sam^ogen with the ootioe a&Md, and Bd.d them at retail 
atilMs than (he price fixed in the notice, jmd expressed the 
intmition of continuing such sale. The question for dedsibn 
by the Supreme Court was: May a patmtee by notice limit 
the price at which future retail sales of patented arlades 
may be made; such articles being in the hands of a. retailer 
by purchase from a jobber who has paid to the agent of the 
patentee the full price asked for the article sold? 

I have already referred to some of the remarks of Mr. 

; Justice Day in that case. He discussed the decision in 
BcibhtrMerrUl Co. v. Strem^ 210 U. S. 889, 28 Sup. Ct. 722, 
52 L. '<£d. 1086. There the owner of a copyright of a book 
undertook to limit the price of the book for s4le at retail 
a notice on each book fixing the price at $lj stating that 
: no dealer was licensed to sell for less, and that a sale at a 
less price would be treated as an infringement of the copy- 
right. The Supreme Court , decided that the copyright 
statute, in securing to the holder of the copyright the sole 
to vmd copies of the book, oonferr^ :a privilege 
which, when the Iwk was sold, was exercised, by the holder, 
‘^at the right secured by the statute was thereby .exhausted, 
>and that the owner of the copyright could not, by! a mexb no- 
tice, fix such a limitation of price on resale, as wSs attempted 
in that case. Mr. Justice Day applied the pnndpk of 4hat 
case to a notice on a. patented artipl?> interpreting the right 
to vend in the copyright statute and in (be patent statute 

/ ,, each of thqse cases, the^cpnrt binilt^.^^^ 

!<to tim -fa«(» in each) and. denied a 

'MB 0 pjrr 4 jht^«nd-.'the patentee. :of.'ia?:pjKfe^l|i^ 
receiving tiie price at which he was 

'k' -.'v ■ . . ' ■■■a''.*; I 'V. ^ 


bilie case and the' l 

^4^ l?y#jnete nnth» onihe bobk or^: 



pirf|iio&;<tf tte opart 

theipri^ % pf aii4 eiq^r^dy 

«a upon ejBfi^ of fixing 

&« price for reealra by the vendee in case of license or con- 
.''ibc^i'cbverin^ oop3rrighted' articles in the one case and pat- 
inited articles in the other, yet the language in ea<^ of thise 
oases points directly to the view that when the patentee of 
a'pat^tbd article sells the article made by him under the 
patent for a price at which he is willing to sell, and receives 
the price, he has, as to (hat article, received aU to which he 
is entitled under the patoxt laws. That principle underlies 
these decisions. 

The conclusions in the Bobbs-Merrill case and the Sana- 
tbgen case were the result of a construction by the court of 
' the cop]rri^t and the patent statutes; that is to say, involved 
a determination of what righ^ conferred by those laws. 

’ As I read those decisions, the court say (quite irresp^ive 
of the difference, if there is any, between fixing the price 
for future sales by the vendee by notice on the ariacle, or by 
contract of which third^ persons have knowledge) the right 
in a patentee to sell the patented ' article itself is; in either 
case, exhausted when he sells the article and has received 
hit price. 

Birt is there any difference between an attempt to fix the 
price of ' future sales by notice, and an attempt to fix the 
price by contract ? ^ A notice is effectual to bind the one 
Who receives it, when he takes the article to which it is 
atti^hed With knowledge ot the condition. Railroad v. 
Frdlof, iOO U. S. 24, 27, 26*L. Ed. 631; The Majettie, 166 
U. SI 876, 884, 17 Sup. Ct. 687, 41 L. Ed. 1089; Oainiee y. 

' (7o., 28‘ Ohio St. 418. 

‘ The iicefise in tile ZXcl! ooss, 224 U. S; 1, 82 Sup. (Dt 864, 
'66:1j/Ed.'646, Ann. Cas. 1918I>, 880, read: 

OUMdUnie^ls sold by the A. A. Dick Oo. wltii' the license re> , 
It'h^ be used only with the etehcQ paper, Ink, and ethw 
' - Company.' Chicago. JL 9; ' - r , 

^1^''^liikidiid!ii^^'lnd ‘thei'pwithstsM'_ Who Cold ' bb 'hen W''eail 
pf b7 bonw ptib^iti&h 'thb B. Di<fic’C6,f both had 
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< " It !• not denied that ahe aeo^^ muddiw ^th ^ ^ 

^ ep^tions under which the imfei^ oaoacuted jto Ita iuk I?6i^”ir it 
deUM that therd >7 she agreed not to dale the machine othdrurla^”^^''’ 

Aad in tibie SEanatogen case, in tiie notice fixing tha pr^ 
was printed: 

'^A.pur^baae la an acceptance of this condition. All rlfl^ta rerert 
to the undersigned In the event of violation.*' 

There can be no doubt that the defendant in that case 
knew of the condii^on and attempt to impose the resbnction 
upon him; for, in the certified facts, it appears he sold the 
Sanatogen at less than the price fixed in the notice, and 
averred that he would continue such sales. 

If the patentee’s exclusive right to sell is exhausted by a 
sale, the Supreme Court say he can not, by a mere notice 
attached to the patented [888] article, though brouj^t home 
to the purchaser, add to or extend his right by fixing Ihe price 
atwhidi his vendee shall sell the same article. It must there* 
fore be true that if the patentee had, by a sale of the article 
and the receipt of his price for it, passed the titie. to another, 
he can not enlarge or ffid»nd that right by contract or in 
any other way, for he has parted with what he^ had. And 
when he seeks to fix the price at which his vendee ahidl sell, 
he brings into operation other laws and policies which con- 
flict with such attoupts— rules against restraints on aliena- 
iion; the common law against restraints- of teade and mo- 
nopolies, and the Sherman Anti-Trust law against contracts, 
(xmspiracies, and combinations to restrain trade, and ; to 
T monopolize or attempt to numopolise the samcu When the 
complainant sold an automobile under one of these cnntrsffts, 
and received the price, the title passed to the pnxriuuau, and 
no sale by the purdbaser to an<riher cojoH aa^^ C 
of (he title tb the complainant; for, in the 
of Ins right to sell, he sold, enfi 
-...iritbout .the limits-of'tbe mnOjiasJto 
r: Suprepae Court 

SS6 U. S. 30, 88 SiW- Ch 9, ; 

hdid a teade agreement invoiriiig tijie ril^t.cd^^t^ partiee;v 



8srUii|k>ii|U 

tnuij;i^4e^ wliat is d«c^. 
8Bi7 >t! 0 >pi^^tsct Jbe use^^^o^ palmili or (Im monopoly con- 

ferred by law, and which controlled tiie output and price 
of ’goods manufactured by all who use the patents, Was ille- 
gal under the Anti-Trust act of 18d0. It was said in that case 
b;^ htr. Ju^<w McEienna (226 XJ. S. 49, 88 Sup Ct. 16 [57 L. 
Ed.lOT]); 

^ BIsMs conferred by patents are Indeed very definite and extensive, 
bnt tbey do not give any more than otber rnfiits an universal license 
against positive prohibitions. The Sherman law is a limitation of 
rlghta ri^ts which may be poshed to evil consequences, and therefore 
restrained.” 

The purpose of cmnplainant’s contracts with its dealers is 
to prevent competition between its dealers, each of whom 
has paid it^ all it asked. The vice in them is that the patmit 
law. does not confer power on the patentee to prevent com- 
petition among those who have purchased the patmted 
article from him. 1 am therefore of opinion that tiiese con- 
tracts (the opinion being restrained to the facts in tins case) 
are invalid, and that the defendants in causing them or at- 
tempting to cause them to be ln*oken, have done the com- 
plainant no wrong cognizable by the law. 

An order may be ti^en dismissing complainant’s bill, at 
its costs. 


THOKBUBN e. GATES. 

(District Omrt, a D. New Turk. Jidy 17, ISIS.) 

(225 Fed. Bep. 618.} 

BtoeMKHOs 28 Aim-TsusT Aor-Omz Actioms — S sKvina— Tsinnb-^ 
Xlie provldon in AnttTnnt act Jidy 2, 1880, a 647, 1 7, 26 Stat 210 
(Obmia 8a>ill8, 1 8890), tlut any person Injured In Ms bnstness or 
propCT^ by any otlier person or corporation, by reason of anytMng 
feffitldde6 er detaared unlawful by the act^ may sue thereflor In aet- 
the district In wMch defendant resides or fe feUnd, 
the existing lltMtatlons on the venue of actUuia be> 

' : -and- - permits- ^plalntlg ■to '.eoe -;dafeadaat 

. vtltb'iHtooeaB gooO'Fbofe-oxeieated.* 

■eSitfuiopoliai^ '€letta''Dia''l -ISI'Oeft 

"v Ky' -ur— e pubUdilng Oonvs#.'''' 







Synubiii. 

Sra.-^Aii eir^Gtitor may not, In Uie aba^nce ot sUtato 
WaoiM ontai^^ of the State granting bit lettera.'/ 

[Bd Nota— 'For other casea, aee Bxecntors and AdminUitratafii* , 
qent. Dig. II 2344-2840 ; Dec. Dig. 6^^.] 

Ba&VTOBB AND ADMIXIBTRATOBS 1— kATUBB OF P|KX3iaipiNOS---'VBZ-'' 
icuTOB.’’— The subject of administration of estates of decedent Is 
in rem, and an “ executor ** is only an official charged with the^ 
duties of management and distribution, regardless of whether: he 
is vested with title or whether the obligation to pay debts ;lar 
personal. 

[Bd. Note. — ^For other cases, see Bxecutors and Administrators, 
Cent. Dig. I li ; Dec. Dig. 1. 

For other definitions, see Words and Phrases, First and Secc^nd 
Series, Executor.] 

['614] CkiNSTmmONAL Law 305— Duic Pbocess of Law— J uxtshic- 
tioif OF Fedbrai. Oouets.— S tate may, as to goods ^thin its own 
Jurisdiction, provide that a foreign executor shall be its nwn repre- 
swtative, and that process served on him within its borders shall .he« 
eltectiye to determine the disp<»ltion of such goods; but since the 
fourteenth amendment a jurisdiction confiicting with the exclusive 
Authority of the State appointing the executor should be disregarded 
at the outset, at least in a Federal court. 

[Edi Note. — ^For other cases, see Constitutional Law, Cent. Digi 
II 825-827 ; Dec. Dig. 305.] 

CoNSTrruTioNAL Law 48— Constbuction of Statutes — Constbuction 
IN Favob of VALiniTT. — ^Where a statute may be so construed as 
will render it valid, such construction should be adopted. 

[Bd. Note. — ^For other cases, see Constitutional Law, Cent. Dig. 

I 46; Dec. Dig. 48.] 

Bxecutobs and Adici^tbatobs 525-r>AGTiQNS Against Fobexon 
Bxecutobs — J uBisDicnoN — S tatutobt Provisions. — C ode Civ. Proc. 
N. Y. I 1880a, providing that a foreign executor mi^ be sued in 
^y court in the State in his capacity of executor under like restric- 
tions as a non-resident may be sued, must be construed as opening 
t^o courts of New York to suits against foreign executors in cases 
where the law of the domiciliary Btate allows it. 

[Bd. Note.— For other cases, see Executofs and':Administrator^ 
Cent Dig. II 2344-2848; Dec. Dig. 525.] 

Bxeputobs and Adiunistbatobs 525— Aotions Aa^isrsT FopnmN 
BXBCUTon--JUBZSpicTioN OF Fedesal CousT.-r-^ln f^:<aeklon 
.under Anti-Trust Act I T, brought against the 

Jointly charged with the wroagthl aeW-vep^^ dailhiie 
. service of auttimons on 

Sjc^^and the proper 

resldmice and citlEenshlp of the deoedeiils^^^)^ wh^e she ,^^ 
HM^MShhigln New Yo is not authmdaed hy^Oode^^C^^^ 



■ - im 

ittboMkiiik'm fWMgtt «iil^toi» id W WM 
and niider like teetricttons at a non-natdeat may be eoed. 

.fUd. Note;— For otber ca^s, aee Bxecntoni and Admlnlatratora, 
11 284441840 : 

At law^ Actum by Robert H. Thorbum ageinst Ddlora 
B, Qi^m, m executrix. On motion to qoaah seryice of sui^* 
moos.. .Oruited. 

Motum to quash the service of a summons in an action at. 
law. under section 7 of the Sherman Act The defendant is 
executrix of two deceased persons, who are charged jointly 
with the wrongful acts which resulted in damage to the 
plaintifL She is a resident of Texas. The two decedents 
were .Texans by residence and citizenship. She was 
pointed executrix by the proper Texas courts, who had pror 
bated the wills and are assuming administration of the two . 
decedent estates. The summons was served in New York 
while the defendant was actually sojourning there. Section 
1886a of the Code of Civil Procedure of New York is as 
f<dlows: 


Ab executor or admlntatrator duly apiiolnted in any other Stata 
Territory, or District of the United States, or in any tortign country, 
may sue or be sued in any court in this State in his capacity of 
executor w administrator in like manner and under like restrictions 
as a non-rerident may sue or be sued, if, within twenty days after 
any such executor or administrator shall commence, or appear in, 
any-Uction or proceeding in any court in this [618] State or wlthln 
twenty days after he shall be required w directed by summ<mS: or 
otherwise to aiq>ear therein, there shall be filed in the office of fibe 
clerk of the court, in which such action or proceeding shall be brought, 
or be pending! a copy of the letters testanumtary or letters of ad- 
ministration issued to such executor or administrator duly authentic ' 
cated as presaibiBd by section 2704 of the code of civil procedure ; In 
dUfault whereof all proceedings in sudi action or proceeding may be 
staypd 'Until. wadi duly anthentlcated «qw of such letters shall be so 
fil«^<; 

M 4* L, Htme$t bbjtti ot Nuv^‘ 


YoPk City, oppoaud? 




OsiaiaaM^i^'.O^ 

i/nfbat 9taiii^ <!)« I«^ 

abot^.' '..''r'- .;■ . • ■■ ; 

l^j S^oh 7 of i^e Shomaii.ilf^ in providii^ 
defendant may be served where “ found,” did not intend to 
extend the sco^ of the process of this oou!rt.' It meahti'^to 
retyiioTe the existing limitations upchi the venue bf- abtiMui - 
between diverse citizens and to permit the plaintiff 1o ^e 
the defeUdant wherever he could cateh' him with a pftUMs 
go^ where it was executed. In this respect it differs firmU 
the jnrovisions of the Clayton Act (act Oct. 15, 1914, e.A21), 
§ IS, 88 Stat. 786, which gives a wider scope to the process 
itselh The validity of the service of this process, thereforOj 
gains nothing from the fact that the action arises under 
section 7' of the Sherman Act, but is to be judged quite as 
though it had been an ordinary Civil action beh>re the vmiue 
of- suits between diverse citizens had been limited to the 
diatricts of the parties’ residence. 

[2} Everybody agrees that without the aid of a statute a - 
foreign executor might not be sued outside of the territory 
of the sovereign who granted his letters. This was already 
so well established in 1841 that Mr. Justice Story thought 
it unnecessary to cite much authority upon the point. 
Vauffhan y. Northrup, 15 Pet. 1, 5, 10 L. Ed. '689; LeioU v. 
Parrish, 115 Fed. 285, 53 C. C. A. 77. The doctrine implies^ 
that the devolutionof both rights and obligations, effected 
by the decedent’s appointment and the grant of letters; is 
not'regarded as intended for more than purposes of local 
adnunistxUtion anid distribution. A gift causa mortis, a 
specific bequest after assent by the executor, an inherits 
fruriiold, a devise, each of these gives a titie whidb will^be 
recognized in other jurisdictions, because they are' intended 
to^have such an effect where thqy occur, and other States - 
recognize the legal results within their own borders of whUf ' 
has tahen . place elsewhere. Such might have f^ually 
well' the riew taken of the rights ;pr ^ol^g<|^0h9 . o^ 
executor. As hteres factus of the Bmham ICaW,' ^ 
he is descendted, he .might havq Imdictif svne stat^ 
h(^ at law actually obtained, and the title wd obligation 
east upon him might have beim regarded as effecting a ndT- 



Opi^iw .of.ch9 Oowri^ 

U.TQQPilv^ ev<;^ eo^ntor, 

lluw title, and, tlie judgmMxt against him was always regarded 
aa personal v> Thraaher, 6 How. 44, QO, 12 L. Ed. 

siST),: eyen thoqgh the executor had the defmise oiiplene 
adm^iiistraTit, and though his actual, liability was upon the 
theery that he had assets in his hands, or had committed a 
a devastavit Had it not been for the interposition of the 
ordinary, it is possible that an execu [616] tor might have 
become an heir somewhat as the heir at law; but since the 
Ordinary assumed always to grant letters of administration, 
tile whole execution of the ofSce became in some sense a 
public duty, finally conceived as resting wholly in the hands 
of the State which first undertook it. The unwillingness 
of other States to entertain such suits seems to be explicable 
only upon this interpretation of the grant of letters. 

[8,4] I therefore regard the doctrine as having for its 
necessary corollary that the whole subject of administration 
is in rem {Jeferaon v. BehU, 117 Ala. 486, 23 South. 44, 67 
Am* St. Bep. 177), and that the executor is only an offidal 
charged with the duties of management and distribution, 
regardless of whether he be vested with title or whetiier the 
obligation to pay debts be personal. These are perhaps 
coneesuons to his historical evolution, which have now 
ceased to indicate existing notions. Section 1886a of the 
Code of Civil Procedure of New York must be read in the 
ligM of these general ideas regarding the status of execmtors. 
No doubt the State of Nsw York, as respects goods situatedi 
witiihi its ourn jurisdiction, might provide that an executor 
appointed elsewhere should be its own representative, and 
that process smrsd upon him within its own borders should 
be effeotivei to determine the disposition of all such gooda 
supra; UoLam v. Meeh^ 18 How. 16, 
lh,il4,,EiL.^7,;, YetH go further than this, 

to^^ti^ aityistsips, toward tim deposition of decedeatis goo^ 
situated ^wh^ and un^ the existing administration of 

yiolato the ,o;)mmon underotanding 
to timdisiafiM^ 

whi^ had appointed the exetoi^ 



O^HntoB of the Oot^ ' 

anw tlii^ flhitrteeii$h’amiiidkl(^t^^^^^^^ ol 

juniM)|(feition which confficted with the ezduave 
of another State over a matter irithin its jurii^ictioh 
itself be disregarded at the oOtset, at least in a Federal 
court; nor would the executor be left to the assertion of thie^ 

. invaliditj of such proceedings, when it was presaited for 
execution or as evidence. Penndyet' v. Neff, 95 U: S. 7l4, 
24 L. Ed. 565; Dewey v. Dea Moines, 178 U. S. 198, 19 Sup^ 
Ct. 879, 43 L. Ed. 665; Ooldey v. Morning News, 156 U. S. 
518, 15 Sup. Ct. 559, 39 L. Ed. 517. 

[5, 6] Section 1886a may be construed as intended for no 
more than to open the courts of the State to litigation in 
th<M cases where the law of the State appointing the ex< 
ecutor authorized a foreign action; but in that case the 
validity of ^ the process would be wholly dependent upon a 
condition of the law of Texas, which does not in fact exist. 
In so far, however, as without the authority of Texas, New 
York should attempt to adjust the obligations of the ex- 
ecutor as such, and to make any final determination of his 
obligations in the distribution of assets already in process of 
administration in Texas, its act would necessarily be brutum 
fulmen in its result, and unconstitutional in its inception. 
Nor, indeed, is it in this instance possible to coni^rUe the 
section as intended to affect only goods Uow or hereafter 
within the jurisdiction of New York, as suggested above, ' 
because the langua^ of the act is not apt to express such a 
distinction, and, in the absence of [617] some aUthorititive' 
interpretation by the Court of Appeals of New York to' 
that effect, ho such constrocti<m should be placed upon ik 
Since, however, an inten>retaticm may be placed upon the ‘ 
statute which is consonant with its constitutionality, that in- 
terpretation should be chosen, and the statute iead only as 
opmung the courts of New York to suits against exetut^ze v 
in those cases where the law of the dondciliaxy , dtibe ' 
allows ih; ' ' ■ V. . 

[7^ I have found Only one dedsimt ^swffr k statoti^ * 
and tl^ is the case of Otxdg r, ToUkhi^4^ Ai^e^W^^N 
R. ^{>., 2 Ohio N; whleb^ 

. this dedBioh;''<ieid(4s#''i^^ 
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Opinion of the' Court 

of Che a(^ in respeiit^ of ite ei^temtorM elOfect, but 
only goieis en'&'if as to bold that ibs Stote ttug^t determine in 
ubat cues a fbrei^ exectttor might be sued, Iravi^ for 
further deteiMnetion the ezttot to which the judgment 
wotild be effective. That may well be true in Ohio; yet, as 
I have said, I hardly think that it can be supposed in the 
case bf thb'New Yoi^ Code; which contains full provisions 
fbr'e&dillaiy administration, that the suit authorized against 
foreign executors under section 1836a was only inteuded as 
an incident to ancillary administration. In any case, I do 
not feel disposed to follow that case, if it is to be interpreted 
mors broadly. 

Two objections may be raised to this disposition of the 
motion: First, it may be suggested that a Federal court 
does assume jurisdiction over the determination of suits 
against executors, though it will leave to the State courts 
of probate the actual enforcements of the decrees which 
result In ^wer it must be remembered that a Federal 
cdiiirt is not the court of an independent State, and that in 
any event it does not attempt to obtain jurisdiction outside 
of the State in which the executor is appointed. The Consti- 
tution, in giving to Federal courts jurisdiction over contro- 
versies between diverse citizens by sovereign power, gives 
an authority pro tanto over domestic administration which 
does not exist between independent States. It might, in- 
deed, have gone further and made effective its own decrees, 
assuming the total administration of decedents’ estates, 
except for the fact that this might involve purely domestic 
matters, and perhaps because it had no machinery. 

The secmid supposed difficulty is practical, and arises 
frbUi the that an absentee executor might remain inac- 
ce^blp .to tlte .rtmtrol of the State which appointed him. 
This qu^ion, however, goes only to the power of the State, 
whi^ has assnmed administration of the decedmit’s assets, 
administration, Mid can not' be the 
by another State' of those 'fnno* 
the ex^utbr, jtia.rthir 
.repudiated the authorMy hia. 
'OWttv;||hitoi<iisl;toka^ «f its; powBC,> - . 



SyUalHiil, 

l|^Jir.(T. TO, W, 80 ^,;5S1» 0^ j Lwif ▼. . 

F«d. ,2^, .|i8 j0* C, A* TT, inlq^ cv^ ^ 

o|pi tl^e tjtxeory th»]t, the i^ecptpr, he'i^ 
ol^gaticHie and being dispoeed to assume .mace 
deifiinion oyer the assets, is lost to the State whi<^ orighj^y 
assumed jurisdiction, and ceases to be effectirely std>jef^. to 
any law. He becomes, as [61$].. it were, an outlaw, whp 
may be brought to account and compelled to dp jusi^ per-r 
Bpnally wherever he may be found. 

I have assumed throughout that section 1886 s of the Code 
of Civil Procedure may give jurisdiction to a Federal, 
court. This question need not be decided, because, , even 
lumniwing it to be determined in the plaintifTs favor, it will 
not serve to protect the process here in question, 

Motion to quash is granted. 


UNITED STATES v. MOTION PICTUKE PATENTS 
CO. ET AL.« 

(District Oourt, B. D. PennsylTanla. October 1, 1915.) 

[225 Fed. Rep., 800.] 

OoFTXioHTs 85— Ck>FniGHT Laws— S ooPB.— Oopyrlgbts of dramatisa- 
tions cover pbotopisy presentations of the same subject^ 

[Bd. Note.— For other cases, see C!opyrights, Oent Dig. i 82; Dec. 
Dig. 86.] 

CtoiClOBBOB 18— MONOPOLDBS 12— IimBBSTATB OolClCXBC»--SUBja0TS 
or.— Photoplay films, shipped from one State to another, are sab- 
Jects of interstate commerce, and fsli within the scope of Afiti- 
Tmst Act July 2, 1880, c. 817, 28 Stat im, prohibiting wreaiilOA^ 
able and undue restraint of trade and commerce. 

[Bd. Note.— For other cases, see Commerce, C^t. If 17, 

85; Dec. Dig. 15; Monopolies, Dec. Dig. 12.] 

MoNOPOUBS 1 — Patent Laws— Anti-ITsust Aor^-^'dnw llwll, ^ 

which preserve to a patentee the exclusive r4|ht fbr a Ibnlled^^t^ 
■ct imaltiug and, vwidm tto.-gaymtad.«C^:H%'to>?-y^^ 

«Xy» tolulou cdooernliia ie«ml to 
pa^eilili TOe case la now penOlnt to 
ooiprltotad,' to 



uHnatf 00* ' 

JL^ 7iily i tmoriuk the'pBttei^ bf iflrtne of bla 
nny- impoie jniiijw)Dab14 ^ndltloiui"^ balioieniif or sale. 

lIBSd. Nota;--^9y)r otlior caae^ aee Monopoliaai Oant Dig. I 1; Dec. 

^ 1.J 

^vorauni S^Antx-Tbust Act—** CoN 9 nB^cT.”-r-nnder Anti-Trust 
Act 18M, wbidi denounced unreasonable competition and 

conspiracies, a conspiracy ** may have as an element the seeking 
of an unlawful end or the employment of unlawful means, and the 
good motlTes of the conspirators are no defense. 

[Bd. Note.^For other cases, see Monopolies, Gent. Dig. i 10 ; Dec. 
Dig. 29. 

For other definitions, see irords and Phrases, First and Second 
Series, Conspiracy.] 

Monopoubs 12 — ^Rights of Patbntebs. — ^T he owner of a patented 
device may acquire any other patents for improvements, or several 
owners may pool their ownerships for their Joint protection; but 
such patents can not be acquired or combined for the purpose of 
unlawful restraint of trade. 

[Ed. Note.— For other cases, see Monopolies, Gent. Dig. 1 10 ; Dec. 
Dig. 12.] 

[801] MoNOPOtiEs 12 — ^What Constitutb — ^Defenses. — ^M otion pic- 
ture producers and Importers, some of whom had patents upon 
articles, such as the positive films, cameras, and projecting ma- 
chines, formed a combination to regulate the trade. They created 
a board to censor films, and established exchanges, refusing to 
sell films to operators of theaters who did not belong to their 
exdianges, and who did not pay royalties on their machines to 
the combination, regardless of when or from whom they were 
purchased. The restrictions were attempted to be Justified as a 
protection of the patent rights of the parties to the combination. 
HM, that such combination was invalid, as a violation of Anti- 
Trust Act July 2, 1890. 

[Ed. Note.-^For other cases, see Monopolies, Gent Dig. i 10; Dec. 

in Eqtdty. Petition by the United States against the 
Bibtioh Picthre Patehtr Company and others to restiMin 
defendants as a monopoly. D6<nree for petitioner. 

; ^ W*. Aliy, Qen., <?. OarroU Todd^ Asst Atty. 

Sp. Asst. Atty. Gen., and FraMU 
Atty., of ']l%iiadelphia, Pit, - i6r;^ 

City; ihd Ohiltm k. AW 
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L. .William .Pcikarv^^lieB Mfg. Ca>, Patha 
Salem (^., Gaston Mdicis, If. Al. Borstj anid Siunuid' 

J, .:; r'S, ■ . 

Jfamejt J. AUen, ot New York City, lor defendwts Vita- 
graph Co. and A. £. Smith. 

David J. Myera^ of Philadelphia, Pa., and George B. 
WUHa, Luther M. R. WiClia, and Frederick R. WUMamaf all 
of Baltimore, Md., for defendants Armat Moving Pictore 
Co., Harry N. Marvin, Jeremiah J. Kennedy, Biograph 
Ca, and Motion Picture Patents Co. 


R. O. Moon., of Philadelphia, Pa., for defendant Sieg- 
mund Lubin. 


Chcarlea Biddle, of Philadelphia, Pa., and Henry MelvUle, 
of New York City, for defendants Essanay Film Mfg. Co., 
George Kleine, Selig Polyscope Co., Gteorge K. Spoor, and 
W. N. Selig. 

Charlea F. KingaUy, of New York Ckty {MeMXe Church, 
Washington, D. C., of counsel), for all defendants. 


Dickinson, Di^ict Judge. 

A petition was Med in this case under the act of July 2, 
1890, averring the combination of the defendants to accom- 
plish an unlawful restraint of trade, and consequent obstruc- 
tion of the free flow of commerce in interstate transactions. 




ip the sale of positive raqtion picture filma and. other peces- 
accessories of the motion picture art. The prayer is tJ^t 
a stop put, by .the power of the . law, to the,.prp^if8 
charged to be ill^al. 

The record ia of such bulk, and the discu^qp kps tpken 
such a wide range, and has with spch thpas^^i^ l^lt -Wijth 

^ possible plpusne of the f»8e, th^ to oi^ ^’^eKwitA'ia^ 

tiling like adequacy, ail the considerations ^ 

ciipon,, would extend an opinion iM^opd nmiuigMi^^^^^ 

Tke-jj^tfinpiMisej^ 

1 W of tkefe)^;WlpcA 4 ^^ 
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0|i^(>o o£ the Ckip^ 

upon wMoh whole caee ti^pg. : This restrietipn 
the alighting of Irox feature of the 
firguiaeiits, so well worthy of the fullest attention, which 
: 1^ to us, because there is substantial accord 

in the thought that, with these questions eliminated, the 
; defeose has failed. This feature will, however, be adverted 
.:to later. 

At the risk of being open to the criticism of its being 
wholly academic, a start may be made with a few general 
obse^atibns. The beginnings of this controversy are found 
in the ages-long struggle “ to secure the blessings of liberty,” 
to obtain which is stated to be one of the objects of our 
Constitution: There is deep-grained in human nature the 
impulse to influence, and, so far as it can be done, control, 
the actions of others. It is too much to expect that this con- 
trol, when secured, will always be exerted for altruistic ends. 
Out of this condition has arisen the need of a power of 
government to check the restraints which the strong would 
otherwise impose upon those whom they could control. 
Power and efficiency, however, are possessed in insensible 
gradation, and there is a right to the liberty of its full, fair 
exercise. There would be no real gain in securing to some 
freedom from extra-legal cont;c’ol, by imposing upon all un- 
fair and unreasonable restraint, through an unfair and un- 
wise administration of the law. 

. The liberty spoken of in our Constitution had more direct 
reference to this latter freedom from the “ undue and un- 
reasonable ” exactions of constituted rulers. In the cycle of 
biitnan effort, we have come back to the needs which moved 
. ipep int^, constituting: rulers over themselves, and the power 
: of ithe law has bew invoked foi* protection agaii^t what nre 
|^lai;ed to be evil practice. The particultur phase, of 
liberty which this law concern i^f is tite freedjom or 
of comme^. It is based npon the right of every 
tQ thbQee own calling in life, and to follow the 

undue apd jl^^r 

" ' ..Afka-M . Tf ao/>ni*oa ffiie hlaaainflr n'f 

'i 








of 'tiw 

niota'^ of ther'i^ of July 1800^ ' 

(^tiiifli ^ifil^ta^o^l limifatioiiB) fo' rettcdi 
dbiring ^ su do^iraci^ fo bo criminal^ aiid j^lacbi 
^6 ban of its condemnation all such Stteih^tS ^ to' mbxfii^- 
lise ahy part of trade or (SOmmefce.” Its meuiiiig has biebn 
dedared in as broad and cleah 0 sweep of language as cohld 
well be employed, and has been interpreted for os in a sefies 
of opinions which render further comment Worse than Vain. 
There are now more than a round dozen of these dedisions 
in which can be found the rule to be applied to the facts of 


the instant case. 

[1, 2] The full teat of the complaint appears in the record 
and is too lengthy for quotation. The graVamen of the 
offense may be gathered from the general summary that it 
is a conspiracy to drive from the field all other traders in the 
♦hiwgH which make possible the practice of the motion- 
picture art, and to monopolize to themselves that trade, and 
through this, the practice of the art itself. This latter feature 
justifies the interpolation into the discussion of a prelimi- 
nary question which lies at the threshold of the proceeding. 
The defense asserts the real charge to be that of an effort to 
control the motion-picture business. This is asserted to be 
tile business of dramatic rep[803]resentation, and dramatic 
representation to be the practice of an art The control, 
with the seeking^^of which the defendants are charged, is 
therefore the control of an art, and not of trade, or of any- 
thing whidi is the subject of commerce, or can be brouj^t 
within the laws relating thereto. 

It has been settled by the dedsions, under tile earlier copy- 
right laws, that the copyright of a ^U^atization a 
phbtorplay presentation of the Same subject. This Wai bai^ 
upon the recognition of what every observer ezperieh<^\i^ 
rimiiitiide, if nbt identify, of the impresdons received' ^m 
seeing a photo-play and from the same play 
actors living and moving befom hje eyes.^ 
hosiness may therefore be We^ said^’bea^ 
to 5 dramatic art which tim bhimtf 
bea not, however, tiie'sia^'^;^ ^ 

^ mbving^idm^ 
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<^ptli^n «C file Cknirt. 

0^ of thd pxQW&tallai^ irhiok the puMk is iimttd^ end 
ol ft < 9 r^e m PtiiMP thuig8» which make this final display pas<- 
Sibl& If it is ft phot<Kplay, it has, of course, tbe same basu 
of 1 |^ lidwrs of tile- author and the art of the actor- as has 
the acted play. : Ihe spectator of the play sees the actors 
acting out tiie play, lhat which the q>ectator of the photo- 
play thinha he sees is an illusirai. He thinks he sees, for 
instance, a man moving (or a picture of it) , and in one sense 
he does, because such is his mental impression of what is be- 
fore him. This illusion is produced by projecting upon a 
screen, in rapid succession, enlarged reproductions of a series 
of consecutively -quickly taken photographs of a man as he is 
moving. There must be, therefore, in the motion-picture 
business the use of all these additional accessories, from the 
screen back to the raw film and the camera, as part of the 
apparatus for the production of a photo-play. 

One of these essential things in the moti<m-pidiure butnncsD 
is the positive motion-picture film or reel, and the charge 
made against these defenduats is that, whatever may have 
been their final purpose with respect to the control of the 
art, what they combined to do, and have done, is to restrain 
trade or commerce in these films, whidi are articles of trade 
and the subject of large interstate transactions, in which the 
defendants had part. The latter fact is admitted. It is 
eirident that whoever controls the films referred to controls 
tile motion-picture business, but the point with which we 
are now concerned is that interstate trade in these films is 
within the statute. 

[8^] The next branch of the defense which presents itsdf 
for analysis and discussion is that based upon the patent 
rii^ts of the MSotion Picture Fstmtcl Cmhpany. The plea if, 
in legal effect and in practical ackhowledgment^ one in con- 
' festi^ siod avddance, for there is, as already stated, a sub- 
'stantiai (altiioogh not formal) admi8si<m that,- with this 
ip|Mti;-ri|^t bwnerdiip out of the case, plaintiff Aould hpue 
■'1ti»:'lf$i^lprayed.:- : ■ ■ ’ ■ ■ -'v- ' 

question tiins: raised can;nnti#eU-.-l}e 
.%ifirpiKnnilnit--' ' -The -eidojp' whieh emisol'havai'heStoilid 



'Opinion: ot ^ Oourt 

not onfy • boautifnlj but a deaemd) trib ite 

merits, and their eloquent portrayal oi the Wefita whirii 
haTS floored from it is as tone as it is impresuTe. I$(H] It is 
ea^ to keep in sympathetic touch with them in the firsi stqi 
in their argument, and to accept the proposition that the 
Anti-IVust Act did not work a repeal of the patent laws. 
This must be accepted on general principles, even were its 
supports not buttressed by the cases to which we have been 
refemd. That their validity is not open to question in a 
crilateral {uroceeding, and is to be assumed in this inquiry, 
must also be conceded. Prima fade they are and must be 
taken to be valid, and to be for what the claims allowed by 
the Patent Office show. 

A'litde space may now be devoted to the consideration of 
what a patent right is, in order that we may underdand the 
true vsdue of this part of the defense. As has been well said, 
the patent laws do not confer any li^t to make, use, or vend 
tbe subject matter of an invention. This is the natural right 
of the inventor. What the patent law does do, for one thing, 
is to trice away, for a limited time, from all others than the 
patentee, or his assigns, that which would otherwise have be- 
hmged to them also — ^the right to make, use, or vend the 
patented artide. Another thing it does is to proffer to the 
patditee the aid of the law in enforcing this prohibition 
vq^m others. The latter is really the right given. It is the 
id^t to a remedy. It is, as it is sometimes phrased, a pro* 
prietary right. There is also the idea of property of a 
spedal kind, which has all the general characteristics of other 
kinds of property. The ownership of a patmit, as the pwner- 
iddp of day fm'm of property, may confer a power upon the 
proprietor which he otherwise miri^t not haVe hemi able to 
wield. It has its peculiarities, as other kinds of property 
have, and’ certain consequences flow from this. To aae> Of 
these' we will later refer, but the point now presented hi that 
« ^patent as property must have the same xelatioiilKty tbe act 
of 1890 as would any other kind of property. Til riew of 
Ihil^ it ds a Utde difficutt to grasp tlleitileii|^ tjitatj in Shis 
ilHfo^ aspect, patents are not sirii^Mted to ^ proriaimm of 
jhst as is any other speaM otptyiM^ , Wo at* pip 
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<:^pliilon ef tlw CJpurt. 

Mii»ii!» ir«B tlif «cn»c^m tiM-t they >ra> Jiffithere, how- 
'eveijj opines in a.^iffeience bom of one of the peculiarities to 
which referee .was ntedle. 

^e act of 1890, in its first section (Comp. St, 1013, 
;§ 8820), declares: combinations in restraint of trade to be 
ilktgah By its seooad section it condmuis monopoly. The 
opinicus in Oil Oo. v. United States, 221 U. S., 1, 

81 Sup. Ct, 802, 56 L. Ed., 619, 34 L. B. A. (N. S.), 834, 
Ann^ Cas. 1912D, 734, Keystone 'Wabeh Oo. t. United States 
(D. C.), 218 Fed., 602, and in Patterson t. United States, 
222 Fed., 599, 138 C. C. A., 123, make clear the purpose and 
scope of the two sections. The condemnation is visited both 
upon the means and the end, forbidden by law. A pecul- 
iarity of the rights of the owner of a patmt, as distinguished 
from other property, is this: Each has the right to sell tliat 
whkdi is his, but the owner of the patent has the exclusive 
right to sell his patented article. This is, in a very substan- 
tial sense, a monopoly. It must be, however, that the 
monopoly here meant is not the monopoly condemned by the 
act of 1890. To hold otherwise would clearly be, as counsel 
for defendants urge, a logical absurdity, because there can be 
no such thing as restraint in a trade which has no existence, 
and a monopoly created by law, in pursuance [805] of a 
polity of the law, can not be said to result' from such re- 
straint. To transfer a phrase from the opinion of Judge 
Cochran, in Pe^Urson v. United States, which was directed 
to sometiung else, but which is applicable here: 

" ^ere can be no monopollalng in the legal and accorate senw of 
the word where there Can be no common occupation.” 


The^right to s^ harries with it the right to withhold froip 
Side, or to piii With tile possession without pa,rting with the 
b^ebdiipl. , IV also confers the right to impose reasonable 
ai^ Q^^tions of bailment or sale ** restricting the 
wM^ ^e (jpatmt^ may be used and the 

W tiim propositions are 

juilii t^Ve^^b^ ei^nWsly' lield to be the law. Bimeiit 
tr.' 22 Sup; 747,, 46 if. 

S^tmddtd 'Oo. it.. United St^es^. Sn 



tanitt 1)^ aitoidd, tii']dilfc ;|i||i^ »f. 

iub i^drii^ f iartaiicet aft^a sale, 
condition, which will follow tiie ttftielO’ tiuMti^ ain^ 
sales, will not be upheld. ' 

We have, therefole, to determine tile limits of a ri^t and 
a wrong whidi seem to overlap eadb other. It is the rij^t 
of a patentee, through having the exdutive sale of the pat- 
ented article, to control, and in that sense to moitopolise, the 
trade in it. It is wrong by any illegal restraint of trade to 
monopolize it, or any part of it. On the one hand, it '(kn 
not have been intended to make it unlawful to acquire tiiat 
the right to which the law has conferred. On the other 
hand (as already observed), it can not be that the grant of a 
patent right confers a license to do that which the iaw 
condemns. 

The solution of the problem is to be sought by finding the 
qiecial field of operation of eadi of these laws. There is a 
field of trade, the sole occupancy of whitii may be in' ia 
patentee. Here he is supreme, and the keeper bf the gate 
of entrance. There is another field which is in the comm<m 
occupan<7 of alL Where the law has given the whole field 
to a patentee, with the express right of exclusion of others, 
and (he use of the power of the law to enforce the ezduSion, 
it is unthinkable that such exclusion is an ill^l restraint 
of trade. Where the field, however, is op«i to all, competi- 
tion for trade is likened to a race in which all- may enter, 
bat in which there must be no unfair jostling or hampering 
of others. Each one is free to exert aU his powers, and dis- 
tance, if he can, all competitors, and win all the prizes; but 
he must run fairly and accord to others-a Uke freedom* If 
he possesses a patented device whi<h will aid him in the rsjM, 
he may use it, as he may use any other form of pr<m*^> 
but he must put it only to its proper use, apd if he, uses i(^ as 
a weapon to disable a rival contestant to ^ys h^ 
the Add, he can not justify uss^b^ll^ 
right, ekeept to the extent of proteo|^ihg ,|^"^ 
have, ^erefore, the prinqple,'Uhid^||i^^ 

,‘tiie. eases, that'if '.the subjit^ 

would be^lllegal. heqil^^&inp^ 
patetiid' artiolej this tdns alri^’ tim <mfy to 
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to H^^g^thie tr«d«, ctM^^Ued Ocough, the 

oombioftllii^^^ mtih [806] the field wiUim 

granted the lav. This 
is the fipctrine oi Hmry v. Dick, U. S. 1, 80 Sup. Ct. 
8^, ,80 lixEd. 645, Ann. Cas. 1918D, 880, Bement v. Harrovi 
po„ 186 TJ- S. TO, 22 Sup. Ct 747, 46 L. Ed. 1058, the BaO, 
TAtk c<Bt$y^ U, S. 20, 88 Sup. Ct. 9, 57 L. Ed. 107, and all 
the oth^.J^indred cases to which we have been referred. 

l^iO; difference between this private field and the common 
field, .of trade is, as a distinction, sufficiently clear; but there 
IPIky be again an overlapping. The owner of a patented 
f ^^ le jhas the right to enter upmi this common field of 
His patented article may be so superior, or of such 
lM^<jM|St tiian ai^ything else upon the market, as to supplant 
all others and give to him the whole trade as effectually as 
if his patmted article, had originally had the field to itself. 
Indeed, its ownership may be sought, for the reason that 
it has this possibility of power. Again, the patent may 
apply to only certain features of the article of trsda, and 
yet enable the owner to reap the same advantage, and con- 
trol a trade in what is beyond the exclusive rights given by 
the patmit. The special circumstances affecting a partictdar 
eontract or combination may make the principle difficult 
of «pplicati<Ht and the Hue of legality or illegality hard to 
draw, but the principle remains the same. The legality of 
such a c<mtract is determined by the judgment of whether, 
in its whole scope uid legal intendment, it is fairly limited 
ijn its operation to the proper field of trade belong!^ to the 
patent^ and whetiier any further advantages whi^ flow 
tp: hhh .^eirly incidental, and are not the evil fruit of 
^u^ir puntetioes employed to restrain the right of others to 
s fhaacodf the emnmon trade. It is the legal intendment of 
tbe -ooiittiHit or omnbmation which is to be found. The 


iiibtivw contracting parties, whether innocent or 

the real (ffiaracter of their act ; 
^ tluroi|j|^ ti>e . judgment of ^lair. 

except as dedared or appwting from 
dli^dWstiide^ ae^ ace too vague and diAefult of asoesf 

>^lie ihide ti^ 
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ocHluutt li^ m»y have as a& elmieiif tt^ seddxiii; bt Mft 
uiUavrM end or the Tudavrful’ ' 

We learn from the opinion in the Keystone Watc& ^Chise 
Go. case that the prohibited restraint of trade, beside being 
undue and unreasonable, must be the direct, and not a muely 
incidental, result of the contract or cUmbination, before-the 
latter will be condemned as illegal. If it is asked to be 
condemned, not because of the illegality of (he iaMUis end* 
ployed to accomplish its end, but because mcmopoly results 
as a consequence, the monopoly must be fdiown to be an 
unlawful monopoly, not the monopoly granted by the patent 
laws. A contract or agreement among business men whidh 
had as its end to preserve to the owners of a patent the 
exclusive sale of the patented article, and as its means the 
exercise of due, reasonable, and fairly proper control over 
sales to be made, would not be condemned as void in itself 
or justify any inference of guilt under the act of 1890^ 
Where, however, by what was agreed to be done, the end 
indicated, in the sense of the result to be expected, was a 
monopolistic control of what was not the exclusive property 
of any one, or such a monopoly was [807] the direct result 
of undue and Unreasonable restraints of trade, to be employed 
as the means of carrying out what was to be done, the fact 
that any one or more of the persons concerned owned patmiis 
would not prevent a finding of conspiracy. 

A feature of the"^atch Case Co. litigation affcwds us an 
illustration of the extoit to which patent rights enter into 
the defense to proceedings of thb chara(^. ’ Tlie featuM 
alluded to was, m the language of the opinion, that of^ 

"the system under which the Howard watch was sold .by def^i^tS. 
Oertath * * * parts of the Howard watch were coveted' by teUk 
fide patents taken out and used for a lawful purpose^' and^Sa ithe 
owner of these patents the cmnpany had the cl|d>t to make a dlssift 
a^teement vHth the lobbers, whweby a mlidmum price 
which , the - jobber inlght sdl. * • • T'he chmpaip' 
however, and by mere notice to the retailer, acoompatyw Ity’btt thi 
whi^ thS watch was Hold by the jobber; attempted 
faftb at Whldi the Mtaliar lUlgM aefi to 

Whan nie con^any «Ud me watch to ltodoWter,i|h W a Af B K r axerelaaft 
tiW^;'«Cbt#idond,:(did;.hhd M 'Hie thSfhplim^fhhiiashl!^ 

Chftrol^tba 
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C^DltiiMi of the Oon*t 

' ^ ^ 4 ddfidOBitai to the whole diaetuntvto, we detih toe Bfeto 
oeee.to be decMve of the piindple oontended fot by toe 
0 iaited Stetee lliere, it k true, the patent was hot on the 
ware, whitoi was toe subject of toe trade 80U|^t to be mo- 
nopolised, but on a tool used in its manufacture, and the 
case doubtless might hare been ruled upon that distinction. 
We cannot accept, as well takoi, toe position that it was so 
ruled, because toe court, in formulating a statement of the 
principle upcm which toe ruling was based, expressly refused 
to plant toe decision on this narrow ground, but placed it 
upon toe broad principle that the agreements in that case— 

"tinuiscended what was necessary to protect the use of the patent or 
tMi'^lhonopoly which the law conferred upon It They passed to the 
purpose and accomplished a restraint of trade condanned by the 
Sherman law. • • * The agreements • • * combined the 
manufacturers and Jobbers, * * * which combination was con- 
demned by this court as offending the Sherman law. The added ele- 
ment of the patent * * * cannot confer Immunity from a like 
condemnation; • * * and this we say without entering Into the 
consideration of the distinction of rights for which the Goemnment 
contends between a patented article and a patented tool used In the 
manufacture of an unpatented article. Rights confmred by patents 
are Indeed very definite and extensile, but they do not give, any more 
than other rights, an universal license against positive prohibitions. 
The Sherman law la a limitation of rights, * * * which may be 
pushed to evil consequences. « * • » 

We would feel constrained, on toe authority of this case 
alone, to find that toe agreements and acts of toe defend- 
ants in toe present case wtot far beyond what was necessary 
to protect the use of the patents or the monopoly which went 
with them, and that the end and result, which would be ex- 
peeted to be and was accomplished, was the i^riiint ejf 
trade condemned by law. Some of the cimsiderations whidf 
move to this condusion are stated later. 

iliis is a lengthy prelude to the conrideration of the s^ 
dal facts of this muse. We feel relieved from the neoesdty 
df refertoce to them, beoatnse toey^^ fiCt 
l^ '^^^ bdmplaini^ petition with a preciddl '^d od*-’ 
has prevented denial, except 1806 ] fui bo 
actuated the defoiduitg and the ^ 

tooiwptdy. ’ W reeliect to the motived add 



Q^tnion il)».Ooart. 

lir irluoh men ave acliiikte4, it haa 
4^1^ tfanee Hcannot be easily estimated^” and we mayiepnaede 
bitbe delendanta no puipofletonffmid agamstor to eiradetiie 
laW) and that their intentiona were as bmieficent and hai» 
aeenlted in as much good to tihe patronage of the art aa is 
{deemed, and that this good bears a fair relsti<m to the 
profits received by them. This is foreign to the inquiry 
which we have made, because the duty to refrain from what 
ia pi^bited by law “ cannot be evaded by good motivea*^ 
Moreover, ** the law is its own measure of right and wrongs’ 
as well as the judge of whethmr a transaction is of the charach 
ter which it condemns. If, in the judgment of the law, a 
contract or codperating agreement is such as to work an 
undue and unreasonable restraint of trade, and through such 
restramt to monopolize trade or any part of it, the judgment 
is tme of condemnation, no matter how innocent or otherwise 
pr&iseworthy the motives of those who had part in it. 

We do not, therefore, feel called upon to make any specific 
findings on this subject beyond what is stated to be found. 
The real motives of those whose minds conceived and whose 
wills carried through this combination were doubtless lite 
those behind almost all other human acts, probably of a 
mixed character. We would not be justified, and would cer- 
tainly have no wish, to deny the presence of the yery laudable 
motives whi<h defendants avow in their answer, some of 
which were to gratify their demre to allay bickerings and re- 
crinunations among themselves, to advance and improve the 
art, to protect the morals of the public, and, as they fncnUy 
admit, to make money for themselves. Certain it is that the 
epd .and. purpose of the plan was to dominate and cpntool 
^ it^e in ail the accessories of the art, and, in order to 
assure this, to control the entire motion picture business, life 
me driveif to this conclusion, not only because tM i|t the 
plain .meaning of what they did, but al^ because th^ 

‘s^yes categorically declare the lat^r tfo be 

ne^ oii toe hneiness, and one whith. th^ rdcmS cbj^ ehpi^^, 

need wm f or a aing^ direc^bi^ md 
.es^ded: evm.to ,a coosontoin of whlCi^'i^wn. ■ 
c^uid nc^' rad’ 
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ipK ft* pin^^oso of Uie dofendaots daim tlta 

Oradit of having performed tbia neglected dnfy of the State, 
ifo dmngaU vrl^h was done, the defendants not merdy deny 
the illegality of either end or means, bat also lay claim to 
cononendatkm. We <mly mention this to make dear the fact 
that they did monopolize, and the only question left is 
whether this mimopoly is a lawful monopoly, or was accom- 
plished through an unlawful restraint of trade. 

The combination was not formed until 1908. The defend- 
ants were at that time engaged in the business as manufac- 
turers or importers. There were scores of jobbers buying 
and distributing films and necessary supplies to thousand of 
exhibitors. The business was expanding, literally by leaps 
and bounds. The total investment ran into millions. There 
was therefore a trade to be restrained, and one wdl worth 
monopolizing. The original plan, if it was contemplated, 
did [809] not disclose any purpose to exclude the middlemen, 
and, from its first being put in operation, 116 jobbers were 
licensed by and did busineas with the defendants.- Within 
e short time, however, the absorption of this part of the 
trade was decided upon, and the General Film Company was 
formed to take over the business of distribution. How effec- 
tive and thorough were the methods employed is shown by 
Uie fact that, of the 116, there is left one solitary survivor. 

The plan out- of which these methods grew was ffrst to 
combine the defendants, who were manufacturers and im- 
porters of films, in an agreement to act as one man might 
have acted. of exchanges and of theaters were pre- 

pared, and no exchange was permitted to have films, and no 
tiieater to exhibit them, unless with the consent of all of the 
defan^uuts.: The names of none appeared upon this list ex- 
cept such as bought all supplies freun the defendants, and 
Who ^toalt otherwise were dropped. Every theater was 
requited to pay a royalty for the use of a projecting machine, 
e^vtlhitt jdis nm owned by the exhibitoa: 

bsfoiwiilip ; The films passed into 

11]t!i:piiWiWpiifiu of mtehanges and exhibitors under en i4pee|> 

to 1km 

r oomnient tha the mere p oepwiip n 
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lk>imlimidiowii^^uld nwke itoiaMrtion adidoia n^dBincy^ 
Ii'Wi%4bweverveie6tiTely ezerased:'''' 

k aho dear that sudi a eombination k (xmdeoaned hy 
the act of 1890, unless immnnily k given by the patent la^ 
The pressure here k upon the weak pdnt of the argument’ on 
behalf of the defendants. The fault in it k basic. There k 
doubtless injustice in applying, even rhetotically, the dead 
Indian ” aphorism to trusts. It may be admitted that there 
may be trusts which are both living and good. Wheh a 
monopoly has been fotmd, however, to be the result of an 
'unlawful restraint of trade, the argument that tiie combina*- 
tion through which it has been accomplished is a good trust, 
or was formed from good motives, or that good results from 
the monopoly, k for legislative, and not judicial, considwa* 
tion. As already stated, it is the legal intendment of the 
whole scheme which determines its character, what k its end, 
and what the means to be employed, to be found from i^e 
natural and to be expected results. Here, again, the illumi- 
nating phrase employed in the Keystone Watch Co. opinion 
clarifies the thought. If the end k monopoly and the means 
the restraint of trade, the inquiry k directed to the character 
of the restraint. If that is undue and unreasonable, and was 
directly intended, and the monopolistic result flows as a 
direct and not a merely incidental consequence, the combina- 
tion through which it is brought about k illegal. The same 
conclusion follows a finding that the end k illegal, because 
reached through the same means. Indeed, the two things 
come to be nearly, if not quite, the same, although there k 
room for a difference. 

The defendants had the right to propose to themselves, as 
an end, the protection of their exdunve right to sell ah 
aridcie, protected by a patent, which was thrir property. 
Ihey had the ri^t to employ, as a means to this end, due 
and reascmable regulations, and to impose -any lawfid con- ' 
ditions of sale. If restraint of trade and monbpdy' ffowihg 
from it incidentally resulted as- a cenaequeneej as hettiier the 
{^6} end propos^ nor the nmaiw empli^ed uukeudair^ 
^;«ombination which effeided thiw»#j«cto«^^ 
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^^6 owiii^ oi «i pitttitod disTitief probeas; or product voMf 
b^dddbtadly aoquiio uiy issued patents’ for 

imi»crretii«tits, and we see no reason to deny the right of the 
OlmerS of the original intent, and of the patmted improve- 
ments, to' pOol^ their owner^ips for their joint or common 
piOtection. ' i%is we undeistnnd to hiave been expressly 
r^ed. Umted 8tatet v. Umted Shoe Co. (D. C.) 222 Fed. 
849. Indeed, this case may well be claimed as authority 
for the' proposition (within its facts) that there might be a 
com bina tion of the owners of different patented machines 
all entering into a manufacturing trade. However this may 
be, the distinction sought to be pointed out is that while the 
owner of a patent on a plow, covering the handles or beam, 
might acquire or join with the owners of patents covering 
the moldboard, or share, or other parts of the plow, for the 
protection of the patented rights of all, and thereby inci- 
dentally secure an enlarged part of the trade in plows, the 
judgment would refuse to sanction a emnbination between 
the owners of patented plows, patented harrows, patented 
ropers and binders, and other implements of hui^andry, 
and large dealers in these impleinents, who were not owners 
of patents, for the purpose of monopolizing the whole trade 
in the products of agriculture, if the direct end first pro- 
posed was to unduly and unreasonably restrain trade, as a 
means to the final purpose of monopolizing. The ownendiip 
the patents, in such a case, surely could not be accepted 
as a defense to the charge of unlaw:tel combination. 

If a reason to support the distinction between these sup- 
posititious cases is a&ed for, it may be found in the fact 
that, in the first case, it could not be ccmcluded ihut the 
scheme of the eokniHnatitm had no normal and real relation' 
to* tiie protsetion of the patent rights; in the secmid case, 
no siieh ration could be even plausibly said to exist, and- 
its aOiertion Would be characterized as a pretense. 

jn^ set up by the defendants^ for what 

lor everythkig they have done, is tiiat 
m^i 0 '<# 9 iii^<^ey wmw lawfuUy^’^^ nghls acquired 
large nuaaher of overla^^' pateutn: 
Wl«td(iid< number > reaches aixteso.^^^^ T^ tiMw/ara s^ 
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ilAp<^riPiM^ in tti^ Tl>e rewil^jj^ 

i^i ^y be lougUy caUlogiud as (me eedi pec^is^ 
(suneras, and what is termed the " Latham loop*” mid 
ttume to projec^g machines. The ownm^p of IhMe pt^^ 
ents was divided among some of the ^fendant^ Others 
had no interest therdn, except in so far as they dealt in the 
different apparatus, features of which were covered, , or 
(daimed to be covered, by the several patenb;, respecUvely. 
If tile combination had been limited, and the agreements 
ai^ tile scheme in its entirety had possessed, or could be 
found to have, any normal real relation to the asserti<m 
and protection of these patented rights, and this had been 
tiie end proposed, tiie defendants would be upheld in the 
maintoiance of such rights. 

We are constrained, however, to find that there was no 
8U(h ration, but that the end, directly proposed, was the 
imposition upon the [811] trade of an undue and unrea- 
sonable restraint, in order that, as the immediate and direct 
effect and result of the combination, the defendants might 
monopolize -the trade in all the accessories of the motum- 
picture art so far as they are articles of commerce. A fur- 
ther Old proposed, and which has largely been achieved, is 
the d(»nination of the motion-picture buaness itsdf, and 
it requires no prophetic vision to foresee that the ultimate 
resnlt would be (hat no play would be written, or drar 
maticaUy enacted, except by authors and artists favored by 
the defendants. 

It is further found as a fact that the defenclants didi in 
fnrtheranee of the scheme of the combination so to do, .di' 
reetly impose upon the trade undue and unreasonable re- 
straint, and that such restraint was the end proposed.to; 
directly reached and was not merely incidentali to efforts to 
protect the rii^ts granted by the pataats, but^^ 
hey<md the fur and normal posable scflpe:of ah7 l^^ 
pritieot auih rights, and that as a direct uid into 
(^ such undue and unreasonabie 
'im^-nion(qpolu^ a large part.;^.'^' iate^yi!»;'ti^ 
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' It is farthw found, for what the finding may be worth, 
that although the ends proposed in the combination and car- 
ried out by the defendants were first this restraint, and 
through this the monopolizing of the trade, to reap com- 
mercial advantages to themselves, a farther indiiflewtent- and 
motive was (and these were also ends in view) the wish to 
relieve each other from the odium of infringement, to end 
contests which hampered the development of the art, to 
protect the morals of the public by the prevention of the 
exhibition of suggestive or otherwise improper pictures, to 
promote the progress of this branch of dramatic art by im- 
proving the character of the shows, both in the artistic 
merits and medianical perfection of the display, and gen- 
erally to supply what, up. to that time, the State had neg- 
lected to famish, a regulating and governing authority over 
the entire motion-picture business. The end and purpose 
of the combination, and in this sense the motive or moving 
cause, further was not to protect the patent rights, which 
tiie Motion Picture Patents Company was organized to take 
over; but the control of the patents was made a feature of 
the sdieme, in the belief, or at least the hope, that this would 
render the scheme (otiierwise illegal) not open to the con- 
demnation of the law. 

We condude with the formal finding, in the language of 
tiie act of Congress, that the contracts enumerated in the 
petition, and the combination there described, were a con- 
Ipint^ in restraint of trade or 'Commerce among the sevwal 
Elates and with foreign nations, and were and are illegal, 
and that the defendants and each of them (with the ex- 


oepti<m neut noted) have attempted to monopolize, and have 
]ncno|ioiized, and have cmbined and cmispired, among 
" iyto and with each other, to monopolize, a part of 
or commerce among the several States and with 
oonristing of the trade in fflnui, amisriM, 
^ : other accetoories. oif illm 

(BhsJtged, in the peti^ of CKwapkint 
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{819} 31ie excefiAion rafemd to is this: MelisB Matot^ 
factoring Company, one of the corporation defendants 
named in the petition, has denied (as have all of the de- 
fjsndants) that it was in any sense a party to the combina- 
tion charged. We have gone over all the proofs without 
finding any, which go to making good of the charge^ agunst 
this particular defendant. It is therefore excluded from 
the findings made, and the petition as against it is dimissed. 

The conclusion is that the petitioner is entitled to the relief 
{Mrayed, so far as indicated by this opinion, and a decree to 
effectuate the findings made may be submitted. This state- 
ment should perhaps be added : The point has been raised by 
the United States that the Edison patent on the picture film 
was limited to its negative form, and did not cover the posi- 
tive motion-picture films, which were dealt in commercially. 
The conclusions to which we have arrived have been readied 
without such a finding. 


UNITED STATES v. MOTION PICTURE PATENTS 

CO. ET AL.- 

- (District Cioart, E. D. Pennsylvania. March 9, 1Q16L) 

[280 Fed. Rep., 541.] 

AnsAii Ain> E>bb(» 697(1) — Bbcobd— Fobm.— Act Ckuig. Feb. 18, 19^ 
c. 47, -86 Stat 901 (Ck>mp. St. 1913, II 1666, 1667), provides that the 
appellant or plaintlC in error shall cause to be printed dider such 
rules as the lower court shall prescribe, and lUe In the <Ace of the 
<8erk of the Circuit Court of Appeal^ 26 HHrinted transcripts of the 
noord of the lower court, and of such part or abstract of the pnedS 
i|s the rules of the Circuit Court of Appeals nmy require,, aed In 
such form as the Supreme Court shall prescribe, one of. which, tran^ 
scripts shall be certifled. Supreme Court rule 81 (82; Supu ibt hitt) 
prescribes Uie form of printed records and briefs, jlquity 
' (198 Fed. XI, 116 a C. A. xt) pTOddes ttot tlm 
> lnf(hs)ed In the record <m appeal Mum nd be set^^t^^ fitdV^lMtt 
.-^ 1 )^ 1 . be stated in slmp^ and condense^ ,f(^r]^jtMt^^ 

now pinifing on appeal In the Snprone Court Um; 
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; 9 ^ U|,iM|natlr« fom> mye that U tlw pai^iw deslra it and 

/ 'tba ^purt or i|n<^ so dliecto, any part of the testimony shall he 
t^ir^need Ih &e exact words of the witness, that the appellant 
shall presmt his statmnent of the evidence, and that If It be true, 
oMplete, and pn^erly presmited. It shall be approved by the court 
or judge. Because of the anticipated bnlklness of the record In a 
suit In equity, the parties bad the notes of the testimony transcribed 
directly into printed pages and bound Into convenient volumes. The 
record as so printed conformed to rule 81 and to the provisions of 
the statute. HtM that, while the record In this shape was found 
satisfactorily convenient, the district court could not approve a 
transcr^t of the record for transmission to the Supreme Court 
without the statement in narrative form required by rule 75, unless 
leave to omit such statement was obtained from the Supreme Court, 
as It would be an eva[648]Bion of the duty Imposed on the dis- 
trict court to apply the exception contained in the rule as to setting 
forth parts of the testimony In full to the whole testimony.” 

[Bd. Note.— For other cases, see Aimeal and Error, Cent. Dig. 
II 2627-2631, 2685-2688; Dec. Dig. 597(1).] 

In equity. Suit by the United States against the Motion 
Picture Patents Company and others. On petition for order 
respecting the record on appeal. Petition granted con- 
d^ionally. 

See, also, 225 Fed., 800. 

Edwin P. Groavenor, Sp. Asst. Atty. Gen., of New York 
City, for the United States. 

Charlea F. KmgaUy, of New York City, MelviUe Churchy 
of Washington, D. C<, and .A. 0, Moon, of Philadelphia, Pa., 
for defendants. 

Dioetkson, District Judge* 

The aet of February 18^ 1811, was passed to reduce the ex- 
pense of appellate litigation and in relief of some of the labcU* 
involved in it. The present petition invokes the right 
defHUlSBts to the benefits of the law. To thin they are sn- 
titlid; W. R. Oraoe d> Co., 281 U. S., 708, U Sup. 
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The'iakiiig of testimony in ptogress tiie ;^rt$6nt 
eqoii^ Titles yfeat into effect. The balkiness <tf this part of 
titie record was foreseen. The parties therefore resort^ to 
the very sensible ncpedient of having the notes of testimony 
transcribed directly into printed pages and these bound into 
convenient volumes. This was so done as that the record 
thus printed conforms to the requirements of rule 81 of the 
Supreme Court (32 Sup. Ct., xiii) and brings the appellant 
within the provisions of the statute. Thus far no. doubt of 
the proper course to be pursued could arise. The record 
Would be certified in conformity with the statute. If this 
were done, however, the testimony and evidence would be 
returned in eztenso as offered and introduced. This brings 
equity rule 76 (198 Fed., xl. 115 C. C. A., xl) into operation. 
'l%e requirement of the rule that evidence be put in con- 
densed and the testimony into narrative form would not be 
met In the absence of a compliance with the rule in this 
feature, the court could not certify its approval of a " state- 
ment” which was ^tirely absent To apply the exception, 
under Which any part of the testimony may be set forth in 
full, to the whole testimony, would be an evasion of the duty 
imposed by the rule. The appellant and this court can be 
relieved of the obligation of rule 75 only by the Supreme 
Court 

To facilitate any application which may be made to that 
court, we take tlie liberty of stating the result of our ex- 
perience with the printed record of the testimony in its pres- 
ttit diape to be that we found it satisfactorily coUvenient 
We farther state our willingness to approve the record re- 
turned in this form, provided the omission of a statement of 
the evidence in narrative form has the sandtion of the' ap- 
pellate court The prayer of the petition is therefore 
grantedj to the extent that the record as printed and used m 
&e hearing of the case in this court shall be used in. (lie 
preparation and as part of the transcript of the record of 
tjtiis court in (ransmitting.the record for ^511] rcriew.iisiidi 
printed record being found to comply vrith 
of the act of February 18, 1911. 37o transoript of t^ record 
lor tfaoamission to the Stq>retaA'<3oiiri 
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pionid stotement in narr^ hf 

rule unle^ leave to omit such statement be granted 
by the Supreme 

UNITED STATES t;. DELAWARE, L. & W. B, 

Co. ET AL.* 

(District Court, D. New Jersey. April 7, 191A) 

[218 Fed. Rep. 240.] 

Qasbibbs (f 25 )'— Regulation of Interstate Railroads— C k>iCKODi- 
TiEs Clause of Interstate Coiimebcb Act — Separate Corpora- 
tion. — ^Under the decisions of the Supreme Court construing the 
Commodities Clause of Hepburn Act June 29, 1906, c. 3591, I 1, 84 
Stat. 584 (U. S. Comp. St. Supp. 1911, p. 1287), and holding that 
it does not prohibit a railroad company from transporting In inter- 
state commerce commodities manufactured, mined, produced, or 
owned at the time of shipment by a distinct bona fide corporation, 
mer^y because of the company’s ownership of stock in such cor- 
poration, irrespective of the extent of such stock ownership, a rail- 
road company, owning and holding as lessee, at the time of the 
passage of the act, a large quantity of coal lands and extensive 
mines and storage and sales equipment throughout the country, 
which after such decisions, in good faith, organized a separate coal 
company to lease its outside equipment and buy the product of its 
mines at the breakers, in which corporation it owns no stock, but 
sold the greater part to its own stockholders, by whom mudi of it 
was afterwards sold to third persons, is not prohibited frcmi carry- 
ing the coal from Its mines after it has passed Into the ownership 
of the coal company.* 

[Ed. Note.— For other cases see Carriers, Dec. Dig. I 25.] ^ 
Oaioubrs (I 25) — ^Regulation of Interstate Railroads — Cioifxoiii- 
Tits Clause of Interstate Coicmercb Act— Oarbiagb of PiopiarrT 
Owned bt Separate Corforatzon. — ^It is insufficient to render sui^ 

. tr|uuq>ortatlon unlawful that a comparatively small number of per- 
eons own a controlling interest in both the raUroad company and the 
/coni oonnM|my» and that some of the officers and directors of tim 
ttie same, where the business of each is separately ooo- 
, 8nd;^^ discrimination is shown to have been made by tha 

company In favor of the coal company as a shipper^ 

other cases, see Carriers, Dec. D^. I / 

.. . .. i.i 

Court reversing fhei Judgment ^ 0 ^^^ 

; f 1U4, bjr Wart Pablkhlag Ooiiv«ii|». 
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glDf-rBwotumon or Imnarixs BonvctAiMMS^QniP’: 
l^,Ou.vsB OF ImnsTAxn Oomioboi Act— I nnaosT la OoKi^m^, 
Cauod.— A contract between the two companies* by whidb tbe coal 
company agreed to buy f. o. b. at tbe mines all of the coal mined 
or purChaaed by the railroad company which it desired to sdH, and 
to pay for certain grades thereof a stated per cent of the general 
average £. o. b. prices of such coal at tldewator points, does not 
leave the railroad company with “ any Interest direct or Indirect” 
in the coat after Its delivery to the coal company, which renders Its 
trauqiortatlon unlawful under the statute, where all sldpm«ats are 
made pursuant to orders of the coal company, and the latter also 
has full control over the prices at which It sells. 

[Bd. Mote. — ^For other cases, see Carriers, Dec. Dig. I 2S.] 

In Equi^. Suit by the United States against the Dela- 
ware, Lackawanna & Western Railroad Company and the 
Delaware, Lackawanna & Western Goal company. On final 
hearing. Decree for defendants. 

[241] F. R. Coxidert and H. T. Kingsbury, both of New 
York City, for plaintiff. 

W. 8. Jenney, of New York City, and /. G. Johnson, of 
Qneonta, N. Y., for defendants. 

Before Gbat, Bttffinoton, and McPhbbsom, Circuit 
Judges. 

J. B. MoPhebson, Circuit Judge. 

This proceeding is based chiefiy upon the Commodities 
Clause (act June 29, 1906, a 8591, § 1, 84 Stat. 684 [U. S. 
Comp. ^ Supp. 1911, p. 1287]), which forbids any rail- 
road company to carry in interstate commerce after May 1, 
190&- 

«• «- « • any article or commodity, other than timber and the manu- 
factured products thereof, manufactured, mined, or produced by It Or 
under its authority, or which It may own in whole or In part, oC la 
which it may have any Interest, direct or Indirect, exc^ Soeia 
arttdes or commodities as may be necessary and latmided for Its use 
In the conduct of Its business as a common carriHE.” 

llie Government’s contention is that the Delaware, Lacka-, 
nanna A Western Railroad Company is vedUtting this trtigt- 
nth because it is carrying in eoinn|eri$e antiba^ 
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produced by its own mines in Penm^lvania or 
bouf^t'from othm: minerowners in that State, the Govern- 
ment alleging that during such carriage the railroad con- 
tinuously retains some kind or degree of interest or owner- 
ship in &e coal. The railroad denies that any such interest 
or ownership exists, averring that the coal is sold in good 
faith before the carriage begins; the other defendant, the 
Delaware, Lackawanna & Western Coal Company, being the 
buyer under a contract that will be referred to hereafter. 
The Government attacks this contract, declaring it to be 
merely a subterfuge, and to have no effect in divesting or 
modifying the railroad’s title. The questions raised by the 
record are of very great importance, and it is therefore a 
matter of much satisfaction that the Supreme Court has 
already considered the general subject, and has laid down 
the rules by which the controversy must be decided. We 
think it desirable to preface the discussion by stating in suffi- 
cient outline (even at the risk of seeming diffuse) what has 
been said and done in two previous suits where the mean- 
ing and effect of the clause under consideration were directly 
involved. 

In June, 1908, the defendant railroad and five other coal- 
carrying roads were brought into the Circuit Court for 
the Eastern District of Pennsylvania charged with violat- 
ing the statute. The companies appeared and defended, 
and the cases were argued upon the several bills or peti- 
tions and the answers thereto, no testimony having been 
taken. In September of that year the Circuit Court dis- 
missed the proceedings, one of the judges dissenting. The 
majority opinion (164 Fed. 215 et seq.) was put upon the' 
grotmd — ^we state it briefly and in general terms— that under 
the proper construction of the statute a railroad was for- 
bidden to carry its own coal to market, and was thus de- 
prived of Us property in violation of the fifth amendment to 
the Ftsderal O^stitntion. The dissenting opinion rests upon 
the propositions tiiat the power to regulate commerce in- 
chtdil the power to reg- 1848J ulate the carrier, and that 

n^t be lawfully regulated I 7 ordaining that a 
sho^ li^ idso be a priitate ship;^. Tbe 
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casei were then appealed to the Supreme Court, and woe de» 
eided by that tribunal early in May, 1909. United States v. 
Didmaare db Hudson Co.^ 218 U. S. 867, 29 Sup. Ct 027, 
58 L. Ed. 886 et seq. The opinion dtows that the court did 
not pass upon the differing views of the circuit judges, and 
did not find it necessary to discuss the fifth amendment. But 
the Government’s contention concerning the scope and 
meaning of the dause was stated, and tile far-reaching con- 
sequences of such contention were recognized. The present 
Chief Justice (who wrote the opinion of the court) de- 
clared (218 U. S. 406, 29 Sup. Ct. 585 [58 L. Ed. 886]) that: 

***** If the contention of the Government as to the meaning 
of the Commodities danse be weU founded, at least a majority of the 
court are of the opinion that we may not avoid determining the fol- 
lowing grave constitutional questions: (1) Whether the power of 
Congress to regulate commerce embraces the authority to control 
or prohibit the mining, manufacturing, production> or ownership of an 
article or commodity, not because of some inherent quality of the 
commodity, but simply because it may become the subject of inter- 
state commerce. (2) If the right to regulate commerce does not thus 
extend, can it be impliedly made to embrace subjects which it does not 
control, by forbidding a railroad company engaged in interstate com- 
merce from carrying lawful articles or commodities, because, at some 
time prior to the transportation, it had manufactured, mined, pro- 
duced, or owned them, etc.? And involved in the determination of 
the foregoing questions we shall necessarily be called upon to decide : 
(a) Did the adoption of the Constitution and the grant of power to 
Congress to regulate Mpmmerce have the effect of depriving the States 
of the authority to endow a carrier with the attribute of producing 
as well as transporting particular commodities, a power which the 
States from the beginning have freely exercised, and by the exertion 
of which governmental power the resources of the several States have 
been developed, their enterprises fostered, and vast investments of 
ciy;iital have been made possible? (b) Although the Government of 
the United States, both within its spheres of national and local legis- 
lative powers, has in the past for public purposes, either expressly or 
impliedly, authorized the manufacture, mining, production, and <»r- 
rlage of commodities by one and the same railway corper^on, nut 
the exertion of such power beyond the scope of the auUiorlty of 
Cowfess, or, what is equivalent thereto, was its exercise but a mere 
Ucehse, subj^ at any time to be revoked and oompletiily desji^yed^^h^ 
means of a regulation of commerces* 

no opimon, because an ainaiysis of ws and ihe eksex-' 
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tiiinii^i its troo m thereby rendered such an 
opkiion unheoessary. Without following the analysis, it is 
enou|^ to say that the court did not approve either of the 
constructions maintained in the opinions of the Circuit 
Court, but reached its own conclusions on this subject, stat- 
ing the true meaning of the statute to be as follows (213 
U. S. 415, 29 Sup. a. 538 [53 L. Ed. 836]) : 

**We then construe the statute as prohibiting a railroad company 
engaged in interstate commerce from transporting in such commerce 
artldes or commodities under the following circumstances and con- 
ditions: 

“(a) When the article or commodity has been manufactured, mined, 
or produced by a carrier or under its authority, and at the time of 
transportation the carrier has not In good faith before the act of 
tranqMrtation dissociated Itself from such article or commodity; 
(b) when the carrier owns the article or conunodl^ to be transported 
In whole or in part; (c) when the carrier at the time of transporta- 
tion has an interest, direct or Indirect, in a legal or (S4S] equitable 
sense. In the article or commodity, not Including, therefore, artldes 
or commodities manufactured, mined, produced, or owned, etc., by a 
bona fide corporation In which the railroad company is a stockholder.” 

In the Circuit Court no testimony had been taken, but the 
controversy had been heard upon the pleadings, and mainly 
for this reason the Supreme Court did not give particular 
directions concerning each defendant, but remanded with 
general instructions that such further proceedings be taken 
as should be necessary to apply and enforce the statute 
interpreted as just set forth. 

After the cases had been sent back for further proceed- 
ings, the Government in March, 1910, asked leave to amend 
its ^arge against the Lehigh Valley Bailroad Company, 
one of the six roads originally attacked. This amendment 
was afterwards summarized by the Supreme Court in 220 
IT. S. at page 268, 31 Sup. Ct. at page 389 (55 L. Ed. 458), 
as follows: 

"in It was averred that as to this particular coal com- 

iNiidiy tite .railroad company was not only the owner of all. the stock 
coal company, bat that the railroad company so used the 
pbw^ rMdtlhg from its stock ownership aa.to deprive the coal 
cojSipaiQf df real independent existence, and to make It Tlrtnally 

or dq;iartnicnt of tlm raihroad co^ 

In great detatt facts were avenred wbldh tended to 
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estf^llsb pBt there wae no distinction In practice bdtmen llie;^ 
company and the railroad company^ the latter using the coal company 
as a. mere device to enable the railroad company to violate the provi- 
sions of the Commodities Clause. It was expressly charged that hi 
consequence of these facts : 

***The coal company Is not a bona fide mining company, but is 
merely an adjunct or instrumentality of the defendant The defmid- 
ant is in legal effect the owner of and has a pecuniary interest in tho 
coal mined by the coal company, and which is transported by the 
defendant* 

Not only was it thus charged that the railroad company used its 
stock ownership to so commingle the operations of the affairs of the 
mining company with its own as to render it impossible to distinguish 
as a matter of fact between them, but it was, moreover, expressly, in 
substance, charged that, exerting its influence as the owner of all the 
stock of the coal company, the railroad company caused the coal com- 
pany to buy up all the coal produced by other mining companies in the 
area tributary to thp railroad, and fixed the price at which such coal 
was bought, so as to control tlie same and the transportation thereof, 
and establish the price at which the coal thus ostensibly acquired by 
the coal company by purchase should be sold when it reached the 
seaboard. 

** It was charged that by these abuses the production, lEdiipmait, and 
sale of all the coal within the territory served by the railroad company 
was brought within the dominion of that company practically to the 
same extent as if it was the absolute owner of the same. Finally it 
was alleged as follows : 

** * That by virtue of the facts hereinbefore set out and otherwise, 
and more particularly by virtue of the control, direction, domination, 
and supervision exercised by the persona who are the oflicers of the 
defendant railroad and^y the defendant over all the operations of the 
said coal company, embracing the mining and production of said coal, 
the shipment and transportation of the same over the defendant rail- 
road, and the sale thereof at the seaboard, it Ibllows : 

** ' First. That the coal company, not being in substance and in good 
faith a bona fide corporation, separate from the defendant, but a 
mere adjunct or instrumentality of the defendant, the defendant at 
the time of transportation, has an interest, direct or indirect, in a legal 
or equitable sense, in said coal. 

** * Second. That said coal of said coal company is mined and pro- 
duced. under the authority of defendant, and the defendapt at the 
time of trimsportation and before the act of tranqpoxtation has not in 
good laith dissociated [844] itself from all exercise of auttiori^ o^ 
'i^d coal, but continues to exmrcise authority over imid coal at ^ 
tim of transportation and over the subsequent sale thereof.*/’ 

Court refused permksioii ta^^m 
ineiitH-4he ref usal apparently Testing tipjoia tblBl ground ttlat 
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tiie amendnieiit added nothing essentially new to the original 
cause of action^— and again entered a final decree against 
the Goyerhment. Thereupon another appeal was taken to 
the Supreme Court, and the court held {United States v. 
Lehigh VdUey Co., 220 U. S. 257, 31 Sup. Ct. 887, 55 L. Ed. 
458 et seq.) that the amendment should have been allowed, 
declaring that the additions thereby proposed to the original 
bill were not foreclosed by the decision in the Delaware & 
Hudson Company’s case. After summarizing the amend- 
ment in the words quoted above, the Chief Justice went on to 
say (220 U. S. 271, 81 Sup. Ct. 890 [55 L. Ed. 458] ) : 

** While that decision expressly held that stock ownership by a rail- 
road company in a bona fide corporation, irrespective of the extent 
of such ownership, did not preclude a railroad company from trans- 
porting the commodities manufactured, mined, produced, or owned 
by such corporation, nothing in that conclusion foreclosed the right 
of the Government to question the power of a railroad company to 
transport in Interstate commerce a commodity manufactured, mined, 
owned, or produced by a corporation in which the railroad held stock 
and where the power of the railroad company as a stockholder was 
used to obliterate all distinctions between the two corporations ; that 
is to say, where the power was exerted in such a manner as to so 
commingle the affairs of both as by necessary effect to make such 
affairs practically indistinguishable and therefore to cause both 
corporations to be one for all purposes. To what extent the amend- 
ment charged this to be the case will become manifest by again 
particularly considering its averments concerning the use by the 
railroad company of the coal company as a purchaser of coal, as 
also the direct charge made in the proposed amendment that by such 
acts the railroad company was enabled to control all or a greater 
portion of the coal produced in the region tributary to its road, and 
thus to dominate the situation and dx the price not only at which 
all the coal could be bought, but at which it could be sold at the sea- 
board for consumption. 

That the facts thus averred and the other allegations contained 
In the pr<^;K>Bed amended bill tended to show an actual control by 
the railroad company over the property of the coal company, and 
ah actual Interest in such property beyond the mere Interest which 
^ ridlhiad company would have had as a holder of stock In the 
Cott <^pahy, is we think clear. The alleged facts, therefore, brought 
the company, so far as its right to carry the product of 

thd ^ is concerned, within the general prohibitions of 

jihe Clause, unless for some imson the tight of the 

such product was not within Qie qpfwation 
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itf.tlMiti^ipe. Tli0 wmomt la tlmt ON ntllroad; 

4^|C|cpj^K,bi^ ai? con^l whl^. it exerted or . interest it 
lift the" product of the coal company suited from its otm6X|fUp 
ox Wbhek in that company, and would not have eidsted Without midi 
dwnerAip. The error, however, lies in disregarding the fact that 
the allegations of the amended bill asserted the existence of a control 
,hy the railroad company over the coal corporation and its product, 
•rendered possible, it is true, by the ownership of stock, but which 
was not the necessary result of a bona fide exercise of such owner- 
i{ihip, 'and which could only have arisen through the use by the 
railroad of its stock ownership for the purpose of giving it, the 
railroad company, as a corporation for its own corporate purposes, 
complete power over the affairs of the coal company. Just as if 
the coal company were a mere department of the railroad.' Indeed, 
such a situation could not have existed, had the fact that the two 
corporations were separate and distinct legal entities been regarded 
in the administration of the affairs of the coal company. Granting 
this to be the case, however, it is in [245] effect urged, as the 
railroad company held all the stock in the coal company, and there- 
fore any gain made or loss suffered by that company would be 
sustained by the railroad company, no harm resulted from com- 
mingling the affairs of the two corporations and disregarding the 
fact that they were separate Juridical beings, because ultimat^y 
considered they were but one and the same. This, however, in sub- 
stance but amounts to asserting that the direct prohibitions of the 
Commodities Clause ought to have been applied to a case of stock 
ownership particularly to a case where the ownership embraced all 
the stock of a producing company, and therefore that a mistake 
was committed by Congress in not including such stock ownership 
within the prohibitions of the Commodities Clause. We fail, how- 
ever, to appreciate* the relevancy of the contention. Our duty is to 
enforce the statute, and not to exclude from its prohibitions things 
which are properly embraced within them. Coming to discharge 
this duty, it follows, in view of the express prohibitions of the Com- 
modities Clause, it must be held that, while the right of a railroad 
company as a stockholder to use its stock ownership for the purpose 
of a bona fide separate administration of the affairs of a corporation 
in which it has a stock interest may not be denied, the use of such 
stock ownership in substance for the purpose of destroying the 
entity of a producing, etc., corporation, and of cpmihingling ifr ,affa|rs 
in administration with the affairs of the railroad company, so ^ 
to make the two corporations virtually one, brings the ralirogd com- 
pany so voluntarily acting as to such prbducing^ Cte., coi^^ 
withih the prohibitions of the ^mmoditieg Qausa 
ttet by P)^ration and eff^t of the Cc^moj^ties (^atise there isjg 
a ' ralli^ad compa^' pro|i^lng to ca^ in inte^^& 
i;u^udi^'Wti£,‘ ^1^ whi^^'it 



XTinTE]>t arA^ .t}; 1^ B. 00. 288 


Ojj^iiioii of the Cknirt 

Intwest hot to abuse such power so as yirtually to do 
tigf tndlrectlon that which the Commodities Clause prohibits, a duty 
which plaii^ would be violated by the unnecessary commingling 
of the aifalrs. of the producing company with its own, so as to cause 
them to be one and ins^arable.*' 

It will be observed that (for the purpose of deciding 
whether the Government’s motion should have been allowed) 
the Supreme Court necessarily assumed that the averments 
of the proposed amendment were true, and while a summary 
of these averments has already been given it may therefore 
be useful to give the full text in the margin.^ 

•“The defendant [the Lehigh Valley Railroad Company] continu- 
ously for several years last past has been and now is the owner of 
the entire capital stock of the Lehigh Valley Coal Company, herein- 
after called the * Coal Company,* a corporation of the State of Penn- 
sylvania, which holds by conveyances and leases anthracite coal lands 
and coal mines situated in the counties of Carbon, Lehigh, Luzerne, 
and Wyoming, in the State of Pennsylvania, which mines have been 
and are being operated in the mining of coal, and are tributary to 
the lines of transportation operated by the defendant, and the coal 
so mined has been and is being carried by the defendant over its said 
lines of transportation. There have been and are a large number of 
other companies and individuals situated in the same locaUties and 
engaged in the mining of such anthracite coal and in shipping the 
same over the lines of transportation owned by the defendant to 
markets in other States in competition with each other and the Coal 
Company. 

“The Coal Company is so organized and controlled by the de- 
fendant and its affairs are so conducted as to make it merely an 
instrumentality or adjunct of the defendant. That the Coal Com- 
pany is a mere adjunct, instrumentality or department of the d^ 
fehdant appears from the foUowing facts, among others: 

“ For a long time past the defendant has owned and now owns the 
entire capital stock of the Coal Company. 

“ For a long time past the officers of the defendant have been and 
now the principal officers of the Coal Company. They are a^ 
PQinM ollkers of the Coal Company through the influence of t^e 
defiant, and for the reason that they are, respectively, officers of 
thh mbi^axit ; as officers of tbe. Coal Ck>mpany they are acting mere^ 
on td and for the defehdant^'aiiid under the direction and in- 

. the d^ehdant, El B. Thomas, is president of ^ 

the d^enitot jr^L 
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[S46] We repeat that the language just quoted irMi the 
opinion in the Lehigh Valley case was used upon tli4 as- 
sumption that the averments of the proposed amendment 
were true, and it is these, therefore, that were held to describe 
a relation, and particularly to describe a course of conduct 
or a series of acts, that obliterated all distinction between 
the two corporations,” and that so commingled their affairs 
^^as by necessary effect to make these affairs practically 
indistinguishable, and thus to cause both corporations to 
be one for all purposes.” It was held that, although a rail- 
road company may carry in interstate com- [847] merce the 

ton, is second vice president of the Goal Company ; the assistant to 
the president of the defendant, L. D. Smith, is assistant to the presl-. 
dent of the Coal Company; the secretary of ^e defendant, D. J. 
Baird, is secretary of the Coal Company; the treasurer of the de- 
fendant, W. C. Alderson, is treasurer of the Coal Company; the as- 
sistant treasurer of the defendant, J. M. Baxter, is assistant treas- 
urer of the Coal Company ; the assistant secretary of the defendant, 
B. A. Albright, is assistant secretary of the Coal Company ; the asslst- 
and treasurer of the defendant, J. William Robbins, is assistant sec- 
retary of the Coal Company. 

** Of the six directors of the Coal Company, the following, to wit, 
Qeorge F, Baker and B. T. Stotesbury, are directors of the defendant, 
and J. A. Middleton and L. D. Smith are, respectively, first vice presi- 
dent and assistant to the president of defendant. 

** B. B. Thomas, E. T. Stotesbury, and George F. Baker, who are on 
the executive committee of the Coal Company, are also on the execu- 
tive committee of the'^ defendant. 

** The defendant, by reason of the fact that it owns the entire capital 
stock of the Coal Company, is enabled to and does dictate who shaU 
be elected directors of the Coal Company, who shall be its officers and 
employ^, and who shall be on the various committees. 

“ Each of the above-named officers, directors, and committee men, 
and others not specified, is appointed to his position In the Coal Com- 
pany by reason of his holding a position with the defendant, thereby 
enabling him in all matters to act in the interests and on behalf of the 
defendant, and in the position in the Coal Company to which he has 
been appointed he acts in reality for and on behalf of the dtfwdant 
and under the directions of the latter. 

** The Coal Company uses the offices of the defendant, and ^ work 
of the Coal Company is carried on over the deaki jbtionglnii to the 
defendant. The Coni Company, in fact, is nothing niore than a d0art- 
ifient of the defendant, being operated by officers Who jUi thete 
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ptodiii^ of a manufacturing, mining, producing, or owning 
corporation in whidb the railroad has a stock interest, the 
power given by such interest must not be abused; for the 
duty that rests upon the railroad not to abuse such power, 
^^so as virtually to do by indirection that which the Com- 
modities Clause prohibits, • * * plainly would be vio- 
lated by the unnecessary commingling of the affairs of the 
producing company with its own so as to cause them to be 
one and inseparable.” 

pal capacity are officers of the defendant, and by virtue of their posi- 
tion in the defendant control and dominate the actions of the Coal 
Company. 

** The defendant, through its officers and directors, exercises a super- 
vision over the coal mined by the Coal Company from the time of the 
mining of said coal to the sale of the same at New York and other 
markets. The defendant, through its officers and directors, determines 
how much coal the Coal Company shaU mine, it dictates the shipment 
and transportation of said coal over its own lines, and it fixes, regu- 
lates, and determines the price at which the Coal Company shall sell 
the coal at the Atlantic seaboard and other places to which it has been 
transported over the lines of the defendant or at the dictation of the 
defendant. 

‘‘Acting under the direction and instructions of the defendant, and 
of its officers and directors, the Coal Company has entered and is en- 
tering into contracts with other companies and individuals, producers, 
and miners of coal, and tributary to the lines of transportation owned 
by defendant and to other railroads, for the purchase of the coal 
mined by said companies and individuals. The defendant causes this 
coal to be shipped and transported over its own lines, and, acting 
through the Coal Company, it fixes and determines the prices at whl<di 
such coal shall be sold after transportation to the Atlantic seaboard 
and other markets. The Coal Company as a rule loses money on these 
transactions, as the amounts received by it for the coal which it has 
bought. from such companies and individuals generally do not equal 
the price paid by it for the coal- plus the cost of transportation to 
markat She purpose of the defendant in compelling the Coal Com- 
pany to enter into such contracts with other coal companies and hi- 
divi^uals is ^reby to remove the competition which would otherwUie 
ealst between the coal mined and sold by such companies and the coal 
c^tro^^ b^ through the Coal Company, and, further- 

more^ to epd>]e the defendant by means of these contracts to dictate 
;tliejb^^ of such coal over its own lines uhd to obtain the 

. . liiivi not paid any dividends upon Its stoci; 4nn- 

jtodt ImsIiMn ^ de ftM ^n t . It bas iann 

fatuilnd'i^ of 46ll)m bjr tbie defisndant. w^cb It 
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[248] The opinion in the Lehigh Valley caee waa de- 
livered in April, 1911, and the Beports of the Attorney 
General for 1911 and 1912 contain references to the subject. 
In the Beport for 1911 the two decisions of the Supreme 
Court are thus referred to : 

'*As stated in my last annual report, after the decision in the 
original Commodities Clause case (17. S. v. Delaware d Hudson Com- 
pany, 213 U. S. 366 [29 Sup. Gt. 527, 53 L. Ed. 886])~in which the 
Supreme C!ourt, while sustaining the validity of that provision in 
the Hepburn Act of 1906 (34 Stat. 584) which prohibits the transpor- 

funded, and upon which during many years it paid no interest The 
defendant has guaranteed bonds of the Goal Gompany, and paid in- 
terest on such bonds. The earnings of the defendant received for 
the transportation over its lines of the coal produced by the Goal 
Gompany and of the coal controlled by means of the contracts above 
described compensates the defendant for the failure of the Coal Com- 
pany to pay dividends on its stock. 

The operation of the Goal Gompany by the defendant in effect 
merely is a device for evading the law, and more particularly the 
provisions of the said Commodities Clause. The Coal Company is not 
a bona fide mining company, but is merely an adjunct or instrumental- 
ity of the defendant. The defendant is in legal effect the owner of 
and has a pecuniary interest in the coal mined by the Goal Gompany, 
and which is transported by the defendant. 

**That by virtue of the facts hereinbefore set out and otherwise, 
and more particularly by virtue of the control, direction, domination, 
and supervision exercised by the persons who are the officers of the 
defendant railroad and by the defendant over all the operations of 
said Coal Company,'' embracing the mining and production of said 
coal, the shipment and transportation of the same over the defendant 
railroad, and the sale ther^f at the seaboard, it follows : 

** First That the Goal Gompany, not being in substance and in good 
faith a bona fide corporation, separate from the defendant, but a 
mere adjunct or instrumentality of the defendant, the defendant, at 
the time of transportation, has an interest, direct or indirect, in a 
legal or equitable sense in said coal. 

** Second. That said coal of said Goal Gompany is . mined and pro- 
duced under the authority of defendant, and the defendant at the 
time of transportation and before the act of transportation has not 
in good &ith dissociated Itself from all exercise of authoidty over said 
co^ but continues to exercise authority over said coat at the time 
‘ of transportation and over the subsequenl; sale thereof. 

^M ipherefore the transportation of 'sAid by the di^ndant ,ln ^ 
iw^niyir end under the drcumstjEincM hweinah^e de^^ 
’thtiBlAl^latioh df ithe fifth psr^graph' of the first^^ 

^ ^ ue^ed' i^;'aii ‘.adt of . 
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tfttkm In interstate commerce by a carrier of a commodity produced 
or o'tmed by it etc., except such as may be necessary in the conduct 
of its business, held, however, that a carrier was not the owner of an 
interest in articles manufactured, mined, produced, or owned by a 
corporation whose stock was owned by it, within the meaning of the 
statute — the Government applied to the Circuit Court for leave to file 
an amended bill, which was denied, whereupon an appeal was taken 
to the Supreme Court from that decision. In substance, the Govern- 
ment by its proposed amendment averred that, in the particular case 
at bar, the railroad company was not only the owner of all the stock 
issued by a coal company, but that it so used the power resulting 
from this stock ownership as to deprive the coal company of all real 
independent existence, and to make it virtually but an agency, or 
dependency, or department, of the railroad company. In other words, 
to employ the language of the court : 

** *In great detail facts were averred which tended to establish 
that there was no distinction in practice between the coal company 
and the railroad company, the latter using the coal company as a 
mere device to enable the railroad company to violate the provisions 
of the Commodities Clause.’ 

’*The Supreme Court, on this showing, reversed the order of the 
Circuit Court and remanded the case, with instructions to permit the 
amendment to be filed, because the facts, if pfbven, would bring the 
railroad company, so far as its right to carry the product of the coal 
company was concerned, within the general prohibitions of the Com- 
modities Clause. Accordingly, the Government is proceeding in the 
Circuit Court, endeavoring to apply the prohibitions of the Com- 
modities Clause to the carriage by a railroad company over its line of 
coal mined and owned by a coal company every share of the stock 
of which is owned by the railroad company, and which is operated as 
a department of the railroad company.” 

And in the Report for 1912 the following statement will 
be found on pages 23 and 24: 

** Following the decision in the case of United Statee v. LehigH 
VaUey BaUroad Oompmy, referred to in my last annual report (220 
U. S. 267 [81 Sup. Ct. 887, 55 L. Ed. 458] ), remanding the case to the 
Circuit Court with instructions to allow the Government to amend its 
complaint In order to show that the Lehigh VaUey Coal Company was 
in fact a ibere adjunct, Instrumentality, or department of the railroad 
ccmipatiy, and therefore that ownership of the coal by the coal com- 
pany at the time of transportation amounted in reaUty to .ownerahip 
bjf the ri^^ company, and was transported in violation of the 
Omnptodl^ of the Commerce act (84 Stat. 584), the inroad 

to the amended complaint putting its allega- 
tion in^^^l^^ Subseiiuentty, however, the laOroad^' c^^ 

tlw IMV ^ Jetim « ■wamta ctatpm'. 
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known ae the Lehigh Valley Coal Sales Company, with an authorised 
capital stod^ of $10,000,000, of which $6,060300 was issued tofhwitb. 
The Lehigh Valley Railroad Company declared a dividend in January, 
1912, of 10 per cent on its outstanding capital stock. This dividend 
amounted in the aggregate to $6,060,800. The preferred and common 
stodtiiolders of the railroad company were given the privilege of sul>- 
scrlhing to shares of the sales company to an amount equivalent to 
10 per cent of their holdings. By this method, in effect, the shares of 
the sales company were distributed to and among the shareholders 
of the railroad company. Thereupon, on March 1, 1912, the Lehigh 
Valley Coal Company entered into a contract with the Lehigh Coal 
Sales Company whereby the for[249]mer agreed to sell to the latter 
all coal thereafter mined by it from all coal lands owned or leased by 
it, together with all coal it may purchase, the sales company agreeing 
to purchase and take all such coal at a price delivered f. o. b. railroad 
cars, at the breakers where the same is prepared, at, for all sizes 
above pea coal, a sum equal to 65 per cent of the general average 
f . o. b. price of said sizes received at the water points at or near New 
York, between Perth Amboy and Bdgewater. 

**The situation is, therefore, that coal which is shipped over the 
Lehigh Valley Railroad is mined by the Lehigh Valley Coal Company, 
all of whose stock is owned by the railroad company, and is sold at 
the breakers to the Ldhigh Valley Coal Sales Company, all of whose 
stock has been originally issued to and distributed among the stock- 
holders of the. railroad company pro rata, but which company has 
separate officers from the railroad company, and separate directors, 
and whose stock may be sold by the stockholders without regard to 
their continued holding of stock in the railroad company. By this 
arrangement both the railroad company and the coal companies seem 
to have parted in good faith with title to the coal before transporta- 
tion begins, and it is Maimed, therefore, that transportation is free 
from the prohibition of the Commodities Clause as construed by the 
Supreme Court In 213 U. S. 412 [29 Sup. Ct. 527, 58 L. Ed. 886]. The 
question will be submitted to the court at an early day.” 

[1] In the following month, on January 27, 1913, the 
amended bill in the Eastern district of Pennsylvania was dis- 
missed with the Government’s consent, but without prejudice 
to the right to bring a new suit. We understand that such a 
suit has recently been brought in the second circuit The fore* 
going r&ium4 states in sufficient detail the course of the pre- 
vious litigation against the coal-carrying roads aiiji brini^ 
08 tb the present dispute. The rules to whidi we have re- 
f^(^ are now to be applied to the ration easting and.to 
the^^lfittrae of conduct actually purmied between the DelsK^ 
wi^>Ijaflfammna^^A Westett Bdlroad and 
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Dalfti?«r^ Lackawanna & Western Coal Company, and we 
arc to determine whether the facts establish that the power 
of the Bailroad Company has been “used to obliterate all 
dis^ctions between the two corporations”; or (to employ 
other language of the court) whether the power of the Bail- 
road Company has been “exerted in such a manner as to 
commingle the affairs of both as by necessary effect to make 
such affairs practically indistinguishable, and therefore to 
cause both corporations to be one for all purposes.” If the 
railroad has the power to attain the objects thus condemned, 
and if these objects have been attained by the actual use and 
exertion of the power, the Commodities Clause has been vio- . 
lated; otherwise, it has not been infringed. 

It will be a help in appreciating the evidence now under 
ccmaideration if we first take some account of the general 
situation in the anthracite region of Pennsylvania. This is 
well described in a paragraph from page 224 of 164 Fed., 
afterwards quoted by the Supreme Court in the Delaware & 
Hudson case, at page 402 of 213 U. S., at page 530 of 29 
Sup. Ct. (53 L. Ed. 836) : 

"The general situation Is that for a half century or more It has 
hem the policy of the State of Pennsylvania, as evidenced by her 
legislatlTe acts, to promote the development of her natural resources, 
especially as regards coal, by encouraging railroad companies and 
canal comiuuaies to invest their funds in coal lands, so that the prod- 
uct of her mines might be conveniently and profitably conveyed to 
markets in Pennsylvania and In other States. Two of the defendant 
cwporations, as appears from their answers, were created by the Leg- 
islature of Pennsylvania, one of them three-quarters of a century ago . 
and [150] the other half a century ago, for the express purpose that 
Its coal landa might be developed and that coal might be transported 
to the people! of Pennsylvania and otb«r States. It Is not questioned 
that, pursuant to this general policy, investments were made by all 
the ajfMidsiwt companies In coal lands and mines, and In the stock of 
ooai-iu^uclng companies, and that coal production was enormously 
fauassased eind its economies promoted, by the facilities of transporta- 
tion thus btoa)[^t about. As appears ftom the answers filed, the 
enttire di<ptx9nition of anthracite coal in and Into the different States 
of Oenarta for the year of 1905 (the last year for which 

;|b statistics) was 6L410,2Q1 tons; that aron»d* 

of this entire production of anthracite coal wad 
1^ commerce ovw the defendant railroads from 

Pwmvtviblik in other States and Canada; and Oils fottr- 
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ilftlifl,^ per cent to 75 per cent was prodnoed 

byi ^tlie 4^^*daDt 00 ^ or tlirough the agency of tteir 
OQ^, Gpnipantes. It also appears from the answer filed that cstonpm 
sn^ of money have been expended >y these defendants to enaj^ 
thw to mine and prepare their coal and to transport it to any pdint 
where there may be a market for it It is not denied that the sitda- 
tion thus generally described is not a new one, created sinoe the pas^ 
sage of the act in question, but has existed for a long period of years 
prior thereto and that the rights and property interests acquired by 
the said defendants in the premises have been acquired in conformity 
to the constitution and laws of the State of Pennsylvania, and that 
their right to the enjoyment of the same has never been doubted or 
questioned by the courts or people of that commonwealth, but has 
been fhlly recognized and protected by both." 

In addition to these considerations the following facts — 
also taken from the Delaware & Hudson case, in 164 Fed. on 
page 221 — ^were especially applicable then to the railroad 
company now defendant, and may be referred to again as 
relevant to a large extent in the present controversy ; 

"The Bdaware, Lackawanna & Western Ballroad Company, like 
the Delaware & Hudson Company, admits that it is the owner of coal 
lands and mines coal, which it sells; that it was organized under an 
act of the Legislature of Pennsylvania in 1849 (act of Feb. 19, 1849 
[P. L. 79] ) : that all the lines of railroad owned by it are wholly within 
the State of Pennsylvania, extending from the Delaware River, at the 
boundary line of the State of New Jersey, in a northwesterly direction 
across the State of Pennsylvania, to the boundary line between the 
State of Pennsylvania and the State of New York, with a branch line 
extending from Scranton in the State of Pennsylvania, to Northum- 
berland, in said State. Said defendant also admits and alleges that, 
under express authority of acts of the Legii^ature of the States of 
Pennsylvania, New Jersey, and New York, it, as lessee, now operates, 
and long prior to May 1, 1908, had operated, various lines of railroad 
in the two last-mentioned States, by which it has direct traffic connec- 
tion with the city of Buffalo and other cities in the Mid States. 
Defendant also admits that for many years it has owned, in fe^ 
extensive tracts of coal land In the State of Pennsylvania; that it him ' 
also leased large tracts of coal lands in the said State, and )i how 
engaged, and for many years last past has been engaged, in 
coal from the lands so owned and leased by it ; that the hol^W i6f s^ 
liuids, whether in fee or by lease, and the mining mahu^ 

Interstate transportation of the coal theMfrbm, hai bcen to ’ 

to he under and by virtue of the authority of 
Pjtol^tolvania; that in addition to the foreg«nii^^ 
ortol^^ firom time to time under acts of ato^ 
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Qi PennagrlTaniii, have been merged Into said d^endanjt oorporatlpih ; 
^at b 7 an act of the General Aas^bly of the Stote of Pennsylvaitfa, 
at)proTed A)C»ril 15^ 1869» entitled *An act to authorise railroad and 
canal con^paniee to aid In the deTei(q;iment of the coal, iron, lumber, 
and other material Interests of this Commonwealth,* the defendant 
was authorized to aid corporations authorized by law to dev^op coal, 
iron, lumber, and other material Interests of Pennsylvania, by pur- 
chase of their capital stock or bonds, or either of them. The answer 
of said defend[251]aht also all^^ that by reason of its ownership of 
said coal lands and coal and the revenues derived from the transporta- 
tion of the same to market, it has been enabled to expend millions In 
the betterment of its general transportation facilities for both goods 
and passengers and give to the public the benefits of a well-constructed 
and equipped modern railroad ; that by virtue of leases of railroads, 
to enable It to transport coal in interstate commerce, It has become 
boivid to pay yearly in interest charges the sum of $5,155,697 and for 
taxes $1,163,916; that out of a total of about 8,700,000 tons of coal 
produced by it in the year 1907 from Its land owned in fee and leased, 
upward of 6,700,000 tons were transported over its lines of railroad In 
interstate commerce ; that from 40 per cent to 60 per cent of its annual 
transportation earnings from the operation of leased lines has been 
derived from the carriage of Its own coal thereover ; that it uses, in 
the conduct of its business as a common carrier, approximately 
1,700,000 tons of anthracite coal of pea size or smaller, annually, and 
will require more for such use in the future; that to obtain this coal 
In these economic sizes. It is necessary to break up coal, leaving the 
larger sizes, which must be disposed of otherwise; that great waste 
would result if it were forbidden to transport to market in interstate 
commerce these large sizes thus resulting. That defendant*B rights to 
acquire its holdings of coal land, its rights to own and mine coal, and 
to transport the same to market, in other States, as well as in Penn- 
sylvania, and its leases of other railroads were acquired many years 
prior to the enactment of the so-called * Interstate Commerce act,' and 
of the said amendment thereto known as the * Commodities Clause.* " 

Turning to the record now under consideration, we find 
no facts of importance in dispute; the controversy is over 
the inferences that should properly be drawn therefrom. 
The relation existing between the two defendants is a direct 
result of the railroad’s effort to obey the decision of (lie 
Supreme Court in the first of the cases referred to — UmM 
Staie$ y. Hud$on Co. When that det^on was 

aj^^^ on May i^^;tbe Company was pre- 

%t owned, or lea^ 15,^ 

.’ Jr 
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bdth 'gi^seat and proq)ective. Its uipM 
tPl^^tsing several million tons of coal each year, . and, tto unde 
. a^ .canisge of this coal were highly importai^ sources of 
^revenue, and its uninterrupted distribution through the 
established diannels of trade was of great importance to 
the public. It had more than 600,000 tons of mineral coal on 
.hand, not yet disposed of, either on storage or in course of 
transit. A demand for the coal that the railroad had been 
selling for many years existed throughout a wide territory, 
' stretching from New England into Canada and the Middle 
West; and an extended and elaborate organization had 
grown up in the course of a long and continuous effort to 
bring the coal to the consumer seasonably and economically. 

: Facilities for storage and handling had gradually been ac- 
quired and expanded; numerous contracts had been made 
with agents and dealers; other contracts existed with inde- 
pendent operators for the purchase of additional coal for 
carriage aud sale — all this, and much more, resting upon the 
undistributed practice of many years under direct Stote au- 
thority, whereby the Railroad Company mined its own coal, 
bought coal from others, and carried and sold in many and 
m widely separated markets the property thus mined and 
bought. 

This long-established business was now to be dianged, and 
changed almost immediately. In our opinion the evidence 
riiows that the lailroad intended to obey the law as tiie 
Supreme Court had authorita [S5S] tiyely announced it, wad 
we may say at once that an examination of the record affonds 
, 1 X 0 ground to doubt the good faith of all concerned in. the 
tatnhustions now complained of. No trick or shahi or 
eiyasibn was contemplated or attempted, but a genuine effcrt 
was apparently made to comply with the statute and tq car^ 
pui .ippenly and publicly what the court had declared .to be 
necessary., ^e situation was not welcome, ^t tiie ntibced 
]^wrly miderstood it and accepted it frtiii^^ No 
eops^ that ^e ndlxoad must dissq6|w^ iu g^ &ith 
iirpm &e ownerti^p of the cold 
!lioh diould begin, and mtuA 

either direct Or ihdirei^- ^ therefo^ 

canealt^ and a plan was adop^ Jbi' a biudnesS propo^ 
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(itkKiPk'Wai crMeBtijr indis^^ find a sing^ ptur- 

ioliMiiv 1 v1k> and in other respeeto, 

to^haadla Mvenl^^^^ toius a year; it was obvionsly im- 
j^aoticaUe to dispose of such a <}nantity by sales in small 
lots to small dealers, or for small dealers to distribute after- 
wards to numerous consumers scattered over so wide an area. 
So bulge a quantity, needed in so many places at about the 
same time, could only be handled by some one with large 
capital and wito a well-orguiized and capable force of 
agra.t8. It was therefore decided that a New Jersey corpo- 
ration should be organized, with a capital sufficiently large, 
and toat tois corporation ^ould take over the trained and 
ezpeiienced clerks and agents connected with the coal sales 
department of the railroad’s business. 

-It was recognized as desirable that the relations between 
toe railroad as the seller, and the proposed coal company as 
toe buyer) should be friendly, and in the first instance toe 
stock in toe Goal Company was offered only to the share- 
holdras of toe Bailroad Company. They were expected to 
accept toe offer, and this expectatim was realized. As is 
well known, the defendant railroad has had a prosperous 
career, and in June, 1909, it had a large cato surplua Out 
of tois fund it declared a divident of 60 per cent, and offered 
to its diareholders toe right to use one-half the diridend to 
buy toe shares of the proposed Coal Sales Company at par. 
The oflier was acoqited by nearly all toe shareholders; the 
(HUly exoepti<ms were 86 separate interests, representing 2,849 
shares. Since that time, however, many changes have taken 
plaice anumg toe stockholders of either company. : Both 
etotos ate dealt in by the public, one on the Exchange and 
toie otomr on toe euih ; toe result bmngtoat in October, 1918,’ 
tob sharer of toe railroad not interested in the Goal Com- 
^fiiny'&id inoeased from 8^249 to 88,716, and the toares^iu 
toe Coal Company not interested in the railroad had in- 
eniMed to The number of shareh^ders in the Coal 

1,688, and of toess 8&1 were Woman, 
to oestliis. qto' toiiattoi ’ ’ 

in bi^q^:Aug^'£,'19^, 

wto ^ Bjsiii^^ 
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f3id)«eriber^«r p»y for a aiogle and had; no ^InAeiMit 

thesratny diieet or indirect The eatiital Was AU eidiatfilMI 
and paid for individuals; bid), as these individuidS: Were 
idao stodtiudden of the Bailroad Company, the Gtovammeat 
oontends (ahnost solely for this reason) ^t the two coiv 
poratiims are in effect identical and cannot be regarded as 
dis* [858] tinct If this ground be not weU taken, scarcely 
anything is left of the Government’s case— certainly nodiing 
that would support a decree. But, if the contention be 
sound, the case is made out, and accordingly this point -is 
much insisted up<m in the Inrief, where numerous Cases- ace 
cited and discussed. We do not think it necessary to take 
them up in detail. Some of thrai differ essentially from tlM 
case at bar in the fact that they disclose fraud or bad faith 
as an element, whereas here nothing of the kind exists. But 
we need not discuss these or any other authorities, tbeeauae 
the Supreme Court has already declared distinctly the rale 
for these particular cases, and has determined that a railroad 
itself might lawfully hold stock in a manufacturing, min* 
ing, producing, or owning corporation, upon the single con- 
dition that the latter be a bona fide organization. In the 
Delaware ft Hudson case— on page 415 of 213 U. S., on page 
689 of 29 Sup. Ct. (53 L. Ed. 886) — ^the court said -t^t While 
the carrier was forbidden to have any interest, direet or in- 
direct, in a legal or equitable sense, in the article <a com- 
modity carried, nevei^tiieless this prohibitiim of the statute did 
*‘not include * * * artides or commodities manufac- 
tured, mined, produced, or owned, etc., by a bona fide corpo- 
ration in which the railroad company is a stockholder^” - This 
would seem to be plain enough, without more; but, as- the 
subject was importtult, the court returned to it in the lJs- 
high Valley case and left no room for doubt - On page 866 
of 820 U. S., on page 888 of 81 Sup. Gt (56 L. Ed.. 458), the 
Chief Justice declared that: v; > .j -v 

' pnOUMtidiS'iot Ite statute Were mMrtssedfWi# til d'WiWiw 
. evitable lBteiwrt4n>^41ie;cmnaM>ittties to. 

fenedt; tttat ttaegr ttnwtace did aqt trtp 

jtlllWPOrtiag cominpdltles . mined, 

a iiitatlnct corporatlcm, merelT 
-m diHier’ut'some ot ifl' it 
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'^ '4di4^^p«|ie 87t U. 1%, on page 890 of 81 Sup. Ct 
(08‘L.< Ect. 488^v ^ ^ Hudsm case is again re- 
laA«d to as liol^iV expiessly 

“'8y»<4; l>Waenhlp tty a railroad company In a bona fide corporation, 
ItTCBpSetlre' of Oie ^tent of andi ownership, ffid not predtide a rail- 
road company from transporting the omnmodlttea manabctored, 
mined, inrodncpd, or owned, hy such corporation." 

We may theiefore assert with confidence that, sinoe a rail* 
road itself may own stock in the producing or owning cor- 
pomitioB witlumt ofiending against the statute, no offense is 
cmmnittecl although individual subscribers to such stock may 
also be stockholders in the railroad. No act of Congress or 
judiedal decision has declared it to be illegal for an individual 
citisen to invest his money in two enterprises, merely because 
the enterprises may be closely connected. But what the 
Suprmne Court did lay down was this: Although a railroad 
company may lawfully own stock in a producing or owning 
corporation, it must not use the power given by such owner- 
diip to obliterate the distinction between the two organisa- 
tions; it must not exert such power so as to commingle indis- 
ting^shably the affairs of both, and thus cause both cor- 
porations to be one for all purposes; it must not [854] de- 
stroy the entity of the producing or owning corporation, and 
tims make tlie two virtually one. If it actually do these 
forbidden things, then the Commodities Clause applies and 
condemns as unlawful such an abuse of a lawful right. But 
it is the abuse that is unlawful, not the mere existence of the 
Ffdation or of the ii|^t growing out of the lawful ownership 
of stock. 

[2} Let up see, therefore, what has been actually done by 
the two defenduita The nulroad ownsno stock, and has, no 
legal: OB eqwteble interest, in the Coal Company, As far as 
t^ evidenee discloses, it has taken little, if any, corporate 
aotlon, eso^ toauthorize the contract hereafter quoted. But 
infer,, ajltiioui^ there is not much posHiye svi- 
that the plan earried out. waS; inUistsd 
eipraed upimhy some at least-^probiddy or 
by a a comparatively small group of ;55;Pfr* 

wliho 

l^sy i^citf.siiMdy>;a^^ fi8> mi 88< being tbamnwhli»V 



alsb 01 ^ nuiiority^of tha.Qoat CkinpAy^s a^t^sf^ 
teluk it Jch; granted that tfa<^ ^aotnally- owtrail aoni'^ 
paniea Being majority. stoeUididecs, tiiay have a :lav£od 
ri^lM to exercise the power of control, provided tlwj jUKor- 
ciae it for lawinl objects. .We assume, also, tbat seyend 
o&er itueis upon which the €h>yemmmit lays especial stress 
are due to tlie will of this TOutrolling group, namely : l^ie 
facts that the vice president of the Badlroad Company, who 
was the former head of its coal department, became the presi- 
dent of the Coal Company ; that a former sales agent of the 
Bailroad Company transferred his services to die Coal Cobop 
pany and has been (and is now) its vice president and gen- 
end sales agent; that (he president of the Bailroad Conqpany 
is a mend>er of the Coal Company’s hoard of directors; and 
that three other members are sons of directors on the board 
of (he railroad. As far as these fads go, they are pertinent 
to the Government’s contention, and are legitimately used in 
the effort to prove (hat the two corporations are identical.' 
But of themselves they are not sufficient; no effort has been 
made to show, and we do not understand (he Government to 
suggest, that the sons (who own no stock in the Bailroad 
Company) have been unfaithful to their trust and have be- 
trayed the interests of the Coal Company which th^ help 
to direct ; there was no 'serious effort to show that any of the 
present or former <ffficials of the Bailroad Company toat are 
now, or have been, in the Coal Company’s service, have used 
their power or influence improperly. And— wlmt is mdre to 
the point in the present inquiry — ^nothing was offered in 
denial of what the evidence shows to be a fact, namely, thtt 
(iit Coal Company has never been tovered ov«r other shippdrs 
of ceal by discrimination in rates or in prac^ces; or in fadB- 
tleU^uit quality of service. As the Supreme Court has recddty 
pmntod'out it Compomy v. i7mtod W.’S^ 

86S^ 84 Sup. 65; 58 L. Ed. 269, wheto the object* of the 
CommoditieB Clause was considered, (hO' OvU iit' whielii tlie 
dauae was aimed was 'the danger (hat a ctodcrv^lf he were 
alto the owner of the goods tranaltbrtod,' wectld 
.aslf.naadnly:- 

is -an toUMtouttr 
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«iMpp«c« til the rate auLVfe^ the fh^Uty lanilshed or 
the igp^ty o|! the/eenice MU] raadered. CtooimodttieB CSaiiae 
was not aA nnreasonable and arbitrary prohibition against , a railroad 
eoinpAoy traiugMirting Us own useful property, but a oonstitutional 
exercise of a gOTernmental power intended to cure or prevent the 
evils that miid^t result if, in hauling goods In or out, the company 
pficupied the dual and inconsistent position of public carrier and 
private shipper.’* 

[8] The following facts are also pertinent upon the ques^ 
tion how far the corporate activities and the actual opera- 
tiiMQS of the two companies have been distinct and separate. 
In August, 1909, they entered into the contract of which the 
Government complains. A summary of that agreement is 
given in the bill of complaint: 

** That the Railroad Company would sell to the Goal Company all 
mined, marketable coal then owned, except such as it should elect to 
retain f6r use in its business as a common carrier, to be paid fov 
within thirty days at prices designated. 

** That the Railroad Company would lease the Coal Company cer- 
tain described storage and stocking plants, trestles, and docks, and 
accept in payment 5 per cent per annum on a valuation to be 
agreed upon. 

** That the Coal Company would take over certain leases of treaties 
and sale agencies contracts theretofore made by the Railroad Com- 
pany. 

/’ That the Railroad Company would sell and deliver to the Coal 
Company,, f. o. b. cars at the breakers, aU coal thereafter mined by 
the former from aU lands owned or leased by it, together with all 
coal purchased by it, the amount to be so sold and delivered to be at the 
absolute option of the seller and without liability upon its part for 
failure to supply any. The Coal Company agrees to purchase aU 
coal offered by the Railroad Company, and no other, unless neces- 
sary to comply with contracts then outstanding. 

’’That the railroad might retain sufficient coal for its use as a 
common carrier. . • 

” That the Coal Company would accept from the Railroad Com- 
pany all delivered on cars at the breakers, and pay for all sises 
above p^ W per cent of the general average f. o. b. prices at Qde. 
points at or near New York between Perth Amboy and Bdgewa.^^^ 
and for^ j^. smaUer'^s^ of such general avei^ 

. itae 

of Itreierye. ,ttw |o^, ,fk|^ ' 

Af tte oMd mined by the RalirMd Company : any 
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tbto«|bi' aAitnt^ Itid tiii:^tti 

ItMilf udjK&t'ltab'W inodllliif liif ttMtettiiA 

if''6D^tl0llS''jQ8tlfl(td.' 

‘ *^11iBt the contract should contiiiiie to be dPeratlTS until six months 
iifter either part^ shall notify the other in writing of its intention to 
Sehcel the same, an<} that upon its expiration the Goal Company 
would sdl to the Railroad Cmnpany and the latter would buy all 
coal then stored or in transit theretofore purchased by the former at' 
ptices to be agreed upon or fixed by arbitration.*’ 

The full text of the contract will be found in the margin.* 
Since August 2, 1909, when this contract was made/ the 
general course of events may be condensed from the testi- 

***This contract, entered into this second day of Augn^, 1900, 
between the Delaware, Lackawanna & Western Railroad Company, 
hereinafter called the ’seller,* of the first part, and the Delaware, 
Lackawanna A Western Coal Company, hereinafter called the * buyer,* 
of the second part, witnesseth : 

” Whereas, the seller is the owner of coal lands situated at various 
points in the counties of Luzerne and Lackawanna, and the State 
of Pennsylvania, and has been engaged both in mining the coal there- 
from and in transporting to market and selling the same, and in like 
manner has so transported and sold large amounts of coal purchased 
by it in said State ; and whereas, the seller, to so sell its coal, has con- 
structed storage plants and trestles at various points in different 
States, and has entered into various sales agency contracts; and 
whereas, to so market said coal most of the same most be transported 
in interstate commerce, so that it has become necessary for the 
seUer, in compliance with law, to sell all of its coal within the State 
of Pennsylvania; and whereas, the buyer is desirous of contracting to 
so purchase all of the seller’s coal at its mines, to contract for the 
transportation of the same to market, and to sell the same and for 
such purpose to lease of the seller various of its storage plants, tres- 
tles, offices, and other facilities, and assume its selling agency 
contracts: 

’’Now, therefore, in consideration of the premises, and of the mutual 
covenants herein contained, it is agreed as follows: 

First The seller agrees to sell to the buyer, and the buyer agrees 
to buy of the seller, all mined, marketable coal ulierever situated noW 
owned by the sailer, and either stored, held at various points, or in the 
omrse of transportation, except such ccMit as tihe Mte 
tain %r its use in the conduct of its business as a common carrier. 
Tim buyer idiall pay the seller thlrijr days 

the date hereof, as fOUows, vfe'f lit tranait;' 

aif'^IM to include the fOll tariff arid otlall 
ctbcb’ dtaihies for JOie 
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1IM>B7 0l ^ piw[^SM]cipal wito^ in thiei case: 3ince that 
<)ata^ tba Coal CoDfipany has conducted the whole business 
o£ marlrotiiig the coal referred to in the contract, and the 


transportation at such coal from the mines, together with the market 
value thereof at the mines as fixed herein, at prices prevailing for 
the month of July, 1900; for aU coal stored, of all Biases, at points 
west and north of Buffalo, N. Y., the sum of five dollars and fifty 
cents ($5.50). per gross ton; for prepared sizes of coal stored at 
Buffalo and at other points along the lines of the owned, leased, 
and controlled lines of the seller, the sum of four dollars ($4.00) 
per gross ton ; for sizes smaller than prepared sizes so stored at 
Bnffhlo and points east, along the lines of the seller, not including 
that stored at or about the mines of the seller, the sum of one dollar 
($1.00) per gross ton The buyer shall also pay an equitable propor- 
tion of taxes for the year 1909 assessed or to be assessed against such 
stored coal 

•• The buyer hereby assumes and agrees to pay all unpaid charges 
of every nature incurred in connection with the transportation or 
storage of said coal, and hereby assumes all risks and obligations in 
connection therewith from the beginning of the day of the date 
hereof. 

** Second. The seller shall lease to the buyer contemporaneously 
herewith, the foUowing properties: The Checktowage stocking plant, 
at Buffalo, N. Y.; the Port Morris storage plant, at Port Morris, 
N. J. ; the Dover stocking plant, at Dover, N. J. ; the Brie Street lake 
trestle, at Buffalo, N. Y. ; the transfer trestle, at Bast Buffalo, N. Y. ; 
t^ lake shipping trestle, at Oswego, N. Y. ; the canal trestle, Olinton 
Street trestle, and Qeddes yard trestle, at Syracuse, N. Y. ; the canal 
trestle, at Utica, N. Y,; the retail trestles located, respectively, at 
Newark, Harrison, Bloomfield, Summit, and Paterson, N. J.; the, 
Division Street dock trestle, at Chicago, 111. ; the Wabash dock trestle, 
at Toledo, Ohio. The rental to be paid the seller by the buyer for 
the use of said properties shall be five per cent (5 per cent) of their 
agreed valuer Including good will, and the leases shall provide that 
the buyer shall keep the said properties insured and in repair, and 
shall, oontain such other covenants as may be proper to protect the 
iUterestSi of the seller. 

*fThe s^er has leased certain of its trestles to different persons, 
at, follewa: 7he Main Street, Brie Street, Chicago Street, Seneca 
Street, Walden Avenue, and Black Rock trestle at Buffido, to 

trestle at Binghamton, N. the 
tThenriiWI tlrnil CnfnpnuT trestle at Blinira, N. Y., the Oswego Qoal 
M To K, 

,to?ator on Ptor S, BobOk«n, 
pellor 

tto Xliak trN|to N. a coal trwite at Ban, 1^. 




C^ptiilon of tlie 001 ^ 

railroad haa taken no pait tiierem, except the ee^ 

in obedience to orders received :l^m the Coal Coiiii^ 
]KR^C6 of the change of business was pixmp&y given 

various other trestles located on the lines of its owned, leased^ and 
controlled lines. 

** The seller has also entered into sales agency contracts, as follows: 
With B. L. Hedstrom & Go., Chicago, 111., S. O. Schehck^ Toledo, Ohio, 
Northwestern Fuel Oo., St Paul, Minn., Milwaukee Western Fuel Oo.;* 
Milwaukee, Wls., B. L. Hedstrom, Buffalo, N. T., and OgdensDUrgh 
Coal & Towing Company, of Ogdensburgh, N. Y. 

**A11 of such leases and sales agency contracts shall be taken over 
by the buyer as of the date hereof, on terms to be agreed upon, and it 
shall assume all obligations of the seller with respect thereto,* and be 
entitled to the benefits thereof. The buyer also agrees to lease of the 
seller the coal sales office building at Buffalo and Syracuse, N. Y., 
rooms in the station of the seller at Scranton, Pa., and suitable 
quarters at 90 West Street, New York City. 

** The seller will provide that any of the foregoing properties so to 
be leased to the buyer which are owned by the Syracuse, Binghamton 
ft New York Bailroad Company shall be so leased to it by such cor- 
poration. 

'* The sdler has also entered into contracts for the sale of coal for 
the current year with various customers. A schedule of such con- 
tracts shall be prepared and furnished to the buyer by the seller. All 
of such sales contracts shall be assumed by the buyer as of the date 
hereof, and it agrees to comply with the terms and conditions of such 
contracts. The buyer also agrees to assume the obligations of a ceiv 
tain contract entered into October 8, 1905, between Lucy A. Turner 
and the seller in connection with the business of Henry B. Turner 
Coal Company at foot of Bast 28d Street, New York, and shall be en- 
titled to the benefits thereof without other consideration than that 
named herein. 

** The seller has entered into a contract, datM June IT, 1905, eaplr^ 
ing August 1, 1910, with the Solvay Process Company, of Byraeosei 
N, Y., providing for the sale of washery coal at prices named thefeiii. 
It Is understood that the buyer shall assume such contract and supply 
•said company with coal at prices named therein. The seller, howem, 
agrees that as the buyer can not conform to the conditions- of - iitooh 
contract without a material loss, it will adjust sudi 
buyer upon ah equitable basis on terms to be agreed ^ ^ - 

‘ ^^Thlrd. Subject to conditions of tMr pari«hS|^ 
pHM/fiereln stated, the seller agrees, diiii^g 

to sdl to the buyer all coal hminatterhfthefi^l^^ 
gii^oedbed or leased by it, together 
The^^ agrett to purchase aU Stidf^ 
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agaotSvlmd^^^^^ tiie trade in generaL Hie rail- 

road aelb aU ita ooel^ to the Goal Company on board cars 
ai^/A^ JoMak^ve^^ as it uses for its; own 

seller tlieretor In cash on the 20th of eadi nionth for all coal 
delivered to. it by the seller f. o. b. cars at the mines during the 
preceding month. The buyer also agrees on the 15tb of each month 
to pay the sdler in cash all tariff charges of its owned, leased, and 
oontroUed lines, and all moneys advanced by it to other carriers for 
the transportation of said coal during the preceding month. 

; ** The amount of coal to be so delivered and sold to the buyer by the 
seller shall be at the absolute option of the seller as its Interests 
may: determine, and the seller shall be subject to no liability what- 
soever for failure to supply the buyer with such amount of coal as 
it may desire. The buyer agrees that, except to enable it to comply 
with the terms of the existing hereinbefore cited sales agency and 
other sales contracts of the seller, in the event of the failure of the 
seller to sdi it coal, it will purchase all coal to be sold by it from 
the seller, and will purchase no coal from any other person or cor- 
poration, except with the written consent of the seller. 

<* The seller reserves the right to retain all coal required by it for 
the use of its owned, leased, and controlled lines in the conduct of 
their business as common carriers; also such coal as it may desire 
to seU its employes at the breakers, the same not to be hauled in 
railroad cars. 

** The buyer agrees to pay the seller, and the seller agrees to accept 
from the buyer, the following prices for said coal, to be delivered 
f. o. b. railroad cars at the various breakers now located and herein- 
after constructed by the seller at its mines aforesaid : 

*rFor all sizes above pea coal, sixty-five (d5) per cent of the general 
average free on board prices of said sizes received at tide points at or 
near New York, between Perth Amboy and Edgewater, 

'^ For pea coal, fifty (60) per cent of the general average 1 o. b. 
price for pea coal at said tide points at or near New York, when the 
said iwice is two dollars and fifty cents ($2.50) per ton or less, and 
tor each advance of ten (10) cents per ton in the said f. o. b. price 
above two dollars and fifty cents ($2.50) the proportion paid the seller 
shidl borlnciisased one (1) per cent until the percentage paid for pea 
eoal-readliM skc^ percent 

: ^For budkwlieat e^ 1, forty (40) per cent of the general aver- 
ade fi e. h. price fit said tide points at or near New York when the said 
pfke Id ($2.00) per ton or less, and f or eadi advanoe of 

vtnn in the said t o. b. price the propcrtloiiate prtoe 
he tamreaaad two (2) pmr cent until tho said £ a b. 

($B50), after whldi the pro^ 
jartce^ljiald tee sdier shall advance one (X) psr cent tor eadi 
oi bb price above two doUazs and .dtty 




Oplnkm «t Am Oimrt. 

pni^oiB% <Hri pennits to be need bf ; iti emple;^ Btifr ittM 
Coel Compaiiy buys cool ieom other perscms abo, Bto qnen- 
til^ [)M7] beiiig 8^7 toas m 1909, 9,967 tons in 1910, 6^^600 

oeiitB (12.60), aa in tbe case of pea coal above mentioned: Provided, 
That nothing herein contained ahali oblige the buyer to pay for bndt- 
wheat No. 1 coal a rate higher than fcHT pea coal. 

** For all aiaea smaller than buckwheat No. 1, the s^ler ahaa receive 
twenty-five (26) cents per ton f . o. b. railroad cars at breakers, and 
for eadi ten (10) cents increase in the general average f. o. b. price 
above one dollar and thirty cents (11.80) a ton at tide the price shall 
be increased five cents per ton. 

*‘The general average f. o. b. prices herein referred to ritndl be 
determined by the general average free on board prices received' for 
the various sizes on general market sales thereof at tide points at or 
near New York between Perth Amboy and Bdgewater during each 
calendar month, and a statement of such prices shall be furnished the 
buy^ by the seller prior to the 8th day of each month subsequent to 
that in which such monthly sales shall have been made— the intent of 
this provision being to ascertain and to fix the market price of the coal 
at the mines as nearly as may be as of the several and respective 
days of delivery of the coal at the mines. 

Payment on the 20th day of each month for coal purchased during 
the preceding month shall be made at such prices. 

•< Fourth. The seller agrees that all its coal sold to the buyer shall 
be properly prepared for market in accordance with the past practice 
and standards of the seller. 

** Fifth. The buyer agrees that at any transfer trestles leased to it 
by the seller it will transfer from car to car any coal which the seller 
desires to have transferred, at a price to be agreed upon. It is also 
nndmtood that the parties hereto shall adjust the charges to be paid 
by the buyer to the seller fbr coal forwarded to and unloaded from 
storage or stocking plants and with respect to other transportation 
charges to be subsequently covered by tariffs to be filed by the seller. 

** Sixth. The buyer agrees that it will conduct the business of sell- 
ing the coal of the seller in such manner as best to cons^e the 
interests of and preserve the good will and markets of the coal mined 
by^the seller, and to continue to fill the orders of all reqponidble pres- 
ent customers of the seller, even though as to some of mch enstemeni 
the sales may be unprofitable ; It being understood and agreed kbat 
at the prices above quoted the entire business of the buyer wfil be 
conducted at a profit 

f^aeventh. In the event of dispute as tS iideiMter prb^ or^as to 
the teterpzetation of any provisioii'Of^^l^ agvseiiiefit» or 
reasott^of i^nges in market conditloiii^v t^^ otherwM 

inodMtohtlons or dfanges in this conttack^jiduMSMilairly^^^^ 

Ike ^piitlee hereto cannot agsee wtdt csspMt to sneh^^a^ 
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tqnii'iiil911> 9!,9M tens in i912, and 810, 6M tons in tbe first 
lOi numtltf of 'lOlS. l^e Coal Company directs tbe move- 
ment ol the cool from the Inreskers (where the title passes 
fieem the Bailroad Company) until it reaches the numerous 
markets and customers in Pennsylvania and elsewhere; and 
the railroad obeys these ordera With the ezceptiohs al^dy 
m^ed, the Coal Company has always had a separate board 
oi directors and separate officers. The actual management 
has also been separate and distinct. The Coal Company 
has its own officers, and keeps its [268] own books according 
to its own method of book-keeping, and its books reUte to 
its own business. Its funds are deposited in its own name in 
banks of its own choosing, and are subject to its own dis- 
posal. Its earnings are computed from its own books, and 
the profits go solely to its own stockholders. The sales 
department of the ^al Company is mainly ctmtroUed by 

diaiiges, or If the parties cannot agree as to any matter, It Is agreed 
that all such differences shall be determined by arbitration by a board 
of ariiitrators to consist of one person seiected by tbe general sales 
agent of tbe bnyer, and one person selected by tbe president of tbe 
seller, and a third person to be selected by the then president of the 
Farmers’ Loan & Trust Oompany of the City of New York, amji that 
tbe decision of a majority of such board of arbitration shall be final 
and binding upon the parties hereto. 

" Blcdiitli. Any changes or modifications In the terms, conditions, or 
covenants of this contract which may hereafter be agreed to miur be 
DMde by wrlttoi agreement, duly executed, provided the same be 
approved by a vote of both the parties hereto acting by a majority of 
their several boards of directors or managers. 

** Ninth. This contract shall become In effect on the beginning of 
the day of the date bereot Upm written notice by either party to tiie 
othw prior to August 1, 1010, <ff Its intention to (^mcel tbla contract. 
It shall eqilre at mldnlAt on the 28th day of February, 1011. Should 
no suCh notice be served, the contract shall continue to be operative 
nnW the expiration of six months after either party shall notU^r the 
oUiw to ^^titv of Its IntoBtlon to cancel the contract, in whAcb event 
Itiahan expire at nildalpht of the last day of tbe six months named 
to’thje ‘jaetloa 'tff caao^tlon. 

r .,*J.l|p^4^,j(^ratton of this contract, the bnyer agrees to. sell , to 

tbe seller shaU nmninate, ^ tt aknas to 
hwcf uauie lcii'M .all coal t^ sto^ or b trahhtt pnichaMd 

bnjfek' at'pHces to he;t^gceed' uponi mr'la'itose^ ’the- 
paridai cimaot agrees to be fixed by arbttnrtlon aaibateto prartdad^” ; ; 
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iti ^rkef jilrasidiat' and ^inrat iaki ag^t, 
idtot talnB some part in the InipervisitHi. 71ie' ‘sales 
thioii^dut the territory served with ^e coal are and alWI^ 
have been in (he ezdnstve employ of the Goal Ceihpaiiy*, 
imd are paid solely by that company. AM tide is ti^ 
also, of the book-keeping force in the {S59] Coal Ckanpany^s 
oiBces. The Gtovemmoit has had access to (he books Ond 
accoonts of the Coal Company, and has offered some ex- 
tracts therefrom in evidence, ^e Coal Ccxmpany has been 
diarged, and has paid, the same rates of freight and de- 
murrage as any other i^ipper, and has received no discrim- 
inating favors from the railroad. The transactions of (he 
Coal Company for each of the years 1910, 1911, and 191S, 
embrace 8,000,000 tons or more, and about $40,000,000. 

The Coal Company pays large sums in cash each year to 
the railroad for coal purchased and for freight. In 1912 
the amount paid for coal was nearly $20,(X)0,(X)Q, and fpr 
freight more than $13,000,000; in 1910, the total of . these 
items was about $34,500,000; and in 1911, $35,000,000. In 
additiem to these sums, the Coal Company paid to other car- 
riers, and to agents for salaries and other charges, from $2,- 
[860] 500,000 to $3,000,000 in each of the years named. 
For all purposes, the Coal Company has paid, to others than 
the railroad, more tiian $7,(XX),0(X) in 1910, and also in 1911, 
and more than $5,^00, 0(X) in 1912. 

A rmital of 5 pw cent on the estimated cost of the rail- 
road’s former storage and trestle facilities is paid by the 
Coal Company, together with the cost of operation and 
maintenance. Since August, 1909, the Coal Ctanpany has 
been buying other property at various places— mainly limd, 
building^ and trestles— at a cost of several hundred thousand 
dollars, and has been making contracts on its own s^tipt 
to supply certain agents with coal for a definite nom^ pil 
years. It obtams some of its coal frmn other sources 
ply thMQi the Railroad Company, althouj^ the ra&rCM is by 
far ^e most important source. Ah^ finally^ it hmy be iioted 
IbAt several unadihsted diSermiceB e:^ 
ci^panjes, one being the railccMb to neoeive a ihi^h*^ 
prioafor'jts.coaL- . 
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OphilMi. of the Ciowt; 

4‘rWo »i!«^(ualced tQ set forth do not 

oBtabluh the go^ feith of the railroad, and therefore to de^ 
creo diat the con^pan;’a interest in the>coal transported con- 
^'des to exist, in spite of the contract of August 2, 1909, and 
of the whole course of conduct hereinbefore detailed. The 
jjovenunait prays tiiat we enjoin the defendant from 
“Shipping) transporting, or causing to be transported, any 
antiiramte coal, the produd: of mines owned by defendant 
railroad company, or purchased by it from others, and sold, 
tranafwred, or delivered to defendant coal company, in pur- 
suance of the above-described agreement or arrangement ex- 
isting between them, or any similar one.” Manifestly, a de- 
cree that goes so far and would destroy so much should rest 
upon well-established facts, and these in our opinion have 
not been proved; the-evidence is too slender to justify us in 
drawing the inferences urged by the Government. On the 
contrary, believing that we have fairly stated the uncon- 
troverted facts, we shall only add that they appear to lead 
to these conclusions: That the transactions between the two 
companies began and have been carried on in good faith, in 
obedience to the decisions of the Supreme Court and in re- 
liance thereon; that the distinction between the two corpora- 
ti<ms has not been obliterated; tiiat their affairs have not 
been so conuningled as by necessary effect to make their 
affairs indistinguishable; and that the two are not one for 
ail purposes, but are two distinct and separate legal beings, 
actually engaged in separate and distinct operations. It fol- 
lows &at the railroad does not own the coal in question, 
mtiier in: whole or in part, during its carriage, but has in 
good faith -dissociated itself therefrom before the beginning 
of theact of teanspoctation. 

2. But the Government contends, further, that the Bail- 
totA Gtai^uty retains a direct or indirect interest in the 
larger nteS: iof the coal while it is being transported, because 
t^e; oOhltn^ i^cODtaiaed « provision relating to the price to 
Ite ^ilfiiteihese tieesi. Coal larger tiian pea m call^ pro- 
oze the third paragraph ftf tiNfrCott^ 
CoiD|>aoy shaB pay.;^lpEty-&vss 
.fiei-:<nr<faQardi. ptiotii. 
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of said yMR veoeiysd it tide {kwts at or 
between 'Perth Amboy Slid Edgewater.’* 

'{881] The same paragraph makes somewhat simi l ar pro* 
Tisions for ascertaining tibie prices to be paid for the snudler 
sizes; these are also to be paid for on the basis of certain 
percentages of the general ayerage free*on*board prices at 
tide. It is not contended, however, that the railroad re* 
tains any interest in these smaller sizes; the aigfomait is re* 
stricted to ** prepared coal, or sizes larger than pea. It is 
urged that the railroad will be the gainer by a high price at 
tide, since this will necessarily increase the price at the 
mines, and, therefore, that Uiis interest in the price is such 
an interest in the coal itself as is condemned by the statute. 
Undoubtedly it is correct to say that the railroad has an in* 
terest in the price; but it should be understood that ‘‘in* 
terest” merely means that tihe railroad will gain by a higher 
price at tide, and does not mean that the railroad has power 
to control the coal or the price for which it sells. It might 
also be argued — and, indeed, the suggestion is glanced at in 
the Government’s brief — that the price at tide is also affected 
by the rate of freight, and therefore that the railroad re* 
tains an interest in the coal because it can increase the tide- 
water price by increasing the rate of freight. In theory this 
argument may be sound, but as a practical consideration 
it is not entitled to weight, because tiie railroad can not in- 
crease the rate of freight at pleasure, but must accept what- 
ever rate is established by the Interstate Commerce C<»n* 
mission. And the other argument, while equally good in 
theory, is equally ineffective as a practical consideration, be- 
Muse the Bailroad Company does not control the price at 
tide, and can not increase that price, however mudi it may 
desire to do so. The Bailroad Company does not fix prices; 
it does not decide how much coal is to go to New York 
Harbor; and it does not determine the sum for vdiioh the coil 
is to be sold at that point. The average price at ride had 
iflf origin a good many years ago, when the eoal^riTi^g 
roads had contracted wilh atmaentH miim owher^^ io bay 
their cpal at cerinin pieceatagestei 11^^ ssUing pries 

at liplHKriKm. In order to drinrmfan whit that price 
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;|i|^]cd8 'WjBre; kept by a bu^u orgpmbsed ior, ibat parpoa^ 
jmbtdng the .qi^ sold and the ptice& This was tbe 
mtwa<^ in 1902) when the notable strike in the anthracite 
i^oh took place, and one of the terms of the award that 
settled ihat struggle was a sliding scale of wages to be de- 
termined by reference to the selling prices reported by the 
bureau. These prices have been so reported ever sinoe, in 
acicordance with the order of the strike commission, and 
wages have been computed by reference thereto. 

This price at tide afforded the present defendants a con- 
vmiient basis for calculation. It has certain obvious advan- 
tages; the market in New York Harbor is very large, prob- 
ably the largest single market available; it is served by all 
the principal coal companies; and the general average of 
prices obtained there may fairly be regarded as an accurate 
measure of value at that point. But the purpose of the third 
paragraph of the contract was to value the coal at the break- 
ers, and the New York price merely afforded a starting point 
for the computation. The contract declares this purpose 
distinctly: 

" The general average f. o. b. prices herein referred to shall be detw- 
mlned by the general average free-on-board prices received for the 
various sises on general market sales thereof at tide points at or near 
New Tmrfc between [S68] Perth Amboy and Bdgewater during each 
calMtdar month, and a statement of snch prices shall be famished the 
bnyw by the seller prior to the 8th day of each month subseQuent to 
that in which such monthly sales shall have been made— the Intent of 
this provision being to ascertain and to flz the market price of the 
coal at the mines as nearly as may be as of the several ami reqpCcttte 
days of delivery of the coal at the mlnea” 

We think it dear that ai^r the. title passes to the Coal 
Company at the mines the railroad retains nothing more 
than an interest in die price, and that this is not the same 
thing as an natraest in the'coid. But the Ccnnmodities danse 
is dealmg with an “ interest, direct of indirect,” in the oom- 
bao^d^ and this mu^t niean some kind or .dtgbee 

o|: pW|^|i^ thi^ transported, or smne 

pownr it or to control it. We think; we haw 

abeady i^wn that the Bailroad Company ndtlMr banks ndf 
QMd aftor it has been loaded 'andean at 
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the iaoMei^ and fixee and desdna^^ 

own^wj^L The Bailed CbnQ^aihy has parted with t^^ 
eb bothpletely that it would suffer ho loss if thousand of tons 
i^ould be burnt or otherwise lost in transit. No doubt the 
railroad will be advantaged whenever the price at dde is 
high, but the railroad does not increase that price or compel 
the Coal Company to increase it. 

But it seems superfluous to consider the Covernineht’s 
argument farther, in view of what was said by the Supreme 
Court in the Delaware & Hudson case about the meaning of 
this very phrase— “in which [the railroad] may have ahy 
interest, direct or indirect.^’ On page 418 of 218 U. S., on 
page 638 of 29 Sup. Ct. (S3 L. Ed. 836), the court said: 

** rt remains to determine the nature and character of the interest 
embraced In the words *in which it is Interested directly or ih- 
dElrectly.V The contention of the Oovernment that the clause forbids 
a railroad company to transport any commodity manufactured, mined 
or produced, or owned In whole or in part, etc., by a bona fide corpora- 
tion in Which the transporting carrier holds a stock Interest, however 
small, is based upon the assumption that such prohibition is embraced 
in the words we are considering. The opposing contention, however, 
la that interest, direct or indirect, includes only commodities in which 
a carrier has a legal interest, and therefore does not exclude the right 
to carry conunodities which have been manufactured, mined, produced 
or owned by a separate and distinct corporation, simply because the 
transporting carrier may be interested in the producing, etc., corpora- 
tion as an owner of stock therein. If the words in question are to be 
taken as embracing only a legal or equitable interest in the commodi- 
ties to which they refer, they cannot be held to include commodities 
manufactured, mined, produced or owned, etc., by a distinct corpora- 
tion merely because of a stock ownership of the carrier. PuUman 
^i^taoe ddr Co. ▼. Mitaouri Poo. B. 116 U. S. 687 [6 Sap. Ot IM. 
28 L. na. : odnteu t. Mathiewn AlkdU Wortca, 190 U. S. 406 [29 
728, 47 L. Bd. 11183. And that this is weU setOad aiab Id the 
Of PagasylTania is not qaestioned. It is nnneoessairy to panraa ths 
qqhjjeet in niore detail,, since it Is conceded in the fogomei^ 
(jlpvermnmt that, if the danse ^braces only a bdi^eBt .to 
. or cqinmodlty, it caii^ be held to indOteA 

s' eonunodtty, dmpbr becanse It niab^ 

SBl9dd at pfodnoed, or is oiwhedt by a to WfaU^ too cant# 

H^q^.stoeUtolder/' 

'><%;frtrrz«in«nbdrlAi8t . 

tiitt aj^n|bDig where a railroad itaw tmiibbd ia « 
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Sft* tfaft oorpon- 

Hon, IftilvM would' ISQS} theco^ore profii 

direldiy the price receiyed for the commodity transported, 
it ;har«yiy^ seems wmrth while to argue at any length that 
where the railroad.. d.oe8 not own a: single share of sucl 
stock, it does not have an ** interest, direct or indirect,” ii 
the partioular commodity thus produced or owned. Lc 
such a state of affairs — ^if we understand correctly what the 
Supreme Court has said — the interest of the carrier ceasei 
when the commo^ty is sold and delivered bona fide to t 
distwet and separate corporation, and no interest remains 
either direct or indirect, merely because the price has noi 
yet been precisely ascertained. 

8. The bill of complaint also makes a formal charge 
agunst both defendants under the Anti-Trust act (act 
July 2, 1890, c. 674, 26 Stat. 209 [U. S. Comp. St. 1901 
p. 8200]) ; but the oral argument left us imder the impres- 
sion tiiat this charge was not murii insisted on. We be- 
lieved then, and have believed since, that, while the Gov- 
ernment earnestly desired to obtain a decision concerning 
the application of the Commodities Clause to the facts oi 
this case, the Anti-Trust branch of the complaint was re- 
garded as comparatively unimportant. For this reason, 
therefore, we shall not undertake for the present what w< 
think would be the needless task of discussing the evidence 
.besrii^ upon the charge of restraining or monopolizing 
comftiefce. It we are mistaken in this supposition, however, 
the error can easily be corrected. 

A deo^ may be mtered dismissing the bill; but as the 
situatioh ihay change in tiie future, and the chai^ may 
jiJFe^.the Ooveriiment ground to assert that the affairs ol 
,tlie ii^; 'corporations have, become unlawfully ideptified] 
so asvto violate the Commodities Clause, the dismissal will 
be wilhotit prqudiee to the -Government’s xig^t to beg^ a 
whenever it may be so advised. 
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UNITED STATES «. UELAWABE, LAOEAmNNA 
AND WESTEBN BAU^OAD COMP^^t* 

Afe«BAL THE DI8TBIOT OOim &f TWH tTKITED 8TATW 

THE DISTRICT OF NEW JE^ 

' No. 617. Argued December 9* 10, 1014-^Decided June 21, 1916.; 

[238 U. S., 616.J 

A railroad corporation engaged at the time of the passage of tiie 
Hepburn Act in the business of mining, buying, trah^rtin^,^ add 
soling coal, in order to divest itself of title after the coal had been 
mined and before transportation began, caused a coal company to be 
incorporated, having stockholders and officers in common with itself ; 
thereupon the two corporations having a common management (en- 
tered into a contract prepared by the railroad company under which 
the railroad company did not go out of the mining and selling busi- 
ness, but when the coal was brought to the surface it lost title by 
a sale to the coal company f. o. b. the mines and instantly as carrier 
regained possession and retained it until delivery to the coal com- 
pany which subsequently paid the contract price ; the pidce paid 
was a fixed percentage of the price at a fixed terminal pn the day 
of delivery at the mines, and the railroad agreed to ^11 all of the 
coal it produced or purchased from others to the coal company, and 
the latter company agreed to buy only from the railroad company 
and subject to the contract ; the stockholders of the railroad coip* 
pany were allowed to take pro rata the stock of the coal company 
and practically all^availed of the option, and the coal company dp- 
dared a dividend od each share of stock sufficient tp pay foir jfSlT] 
the amount of stock allotted to the holder therM. In ’a suit 
brought by the Government alleging that the two corporationB wefe 
practically one and that the contract was invalid, held that : ^ 

The Oemmodity <<!lause of the;Hepbam Act was intended to prevent 
railroads from occupying thp dpal and inconsistent ppsltipn. of 
public carrier and private shipper; and, in order to s^rato tbe 
bWhe^ of tram^rtation from that of selling, the i^uVe'^^dbit 
uniawfdl for the carriers to transport in interstalte commeree itty 
coal In Whldbt the carrier had axiy interest, direct or inillrdPtv>^ - 

•For opinion of the district c6^ (218 

IByllabus and statements of arguments eppyriilhted^ 1911^ by The 

Banks Law Publishing Company. 
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It iwrlet ^ngaced in mming coal ta institute 

ot ft Qoal eompaiir to buy or produce, tbe coal so as 
to eoQply iiitb tlie ter^ the Oosuiioditleo Ohuiseiand to glye its 
stockholders a&> <qpportanlty to subscribe to the stock, but it must 
dissociate itself from the management of the coal company as soon 
as the same, storts business. 

Mere stock ownmhip by a rallrcmd company or by its stockholders 
In a producing company is not the test of illegality under the Oom- 
BEMidity Olanse but unity of management and bono fides of the con- 
tract between the carrier and the producer. 

The Commodity Clause and the Anti-Trust act are not concerned with 
the interest of the parties, but with the Interest of the public; and 
if a contract between a carrier and a producer is as a matter of 
law In restraint of trade, or if the producing company is practically 
the agent of the carrier, the transportation of the article produced 
by the carrier is unlawful. 

The contract in this case enables the railroad company to practically 
control the output, sales, and price of coal and to dictate to whom 
it should be sold and as such Is illegal under both the Commodities 
Clause and the Anti-Tmst Act 

In order to comply with the Commodities Clause in regard to the 
transportation of coal, a carrier engaged also in mining cbal must 
absolutely dissociate itself from the coal before the transportation 
begins, and if it s^ls at the mouth of the mine, the buyer must 
be absolutely free to dispose of It and have absolute control; nor 
sdbould it sell to a corporation managed by the same officers as 
itself— that is contrary to the policy of the Commodities Clause. 

While there might be a botui fide and lawful contract between a 
carrier mining coal and a buying compauy by which the latter 
[agreed to] buy all of the coal of the former, the contract to be not 
illegal must leave the buyer free to extend Its business else [118] 
where as it pleases and to otherwise act in competition with the 
carrier. 

218 Fed. Rep. 240, reversed. 

[60 L. Ed. 1488.«] 

[OaxaimsrrH^Ckin^ Contboi>— Association With Coicicimvitt 

PAMamhrSMCK^ O The mere ownership by railway 

khar^ldps of the stock of a coal company can not bs used aa a 
test by whk^ to determine the legality of the interstate transportap 
'doti of th^ Coal <»mi^ ieoal by the railway company, under the 

- i. i u i ^' 

, a^J!Ml^4P{||aapra follopingr ha bracks conipidse the jyUa)^ vfi 
ill Voinme 60, 1488, lAwyera’ ^itlon, 

SyUabns copyrighted,. 1014, 1^,' by ne 
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1918^ § >3668), uaddng it tuhawfttl for ftnj 
ttB^kgoitt ift Intmitate commeree aojr article whlidi It niajr' 
te arlilch It may haye any Interest, direct or Indirect] 

> V ^For other eases, see Oarrlmrs HI, in Digest Sup. Ot 1908^ 
[CABimais— Association With CtoKMODirr OAnaiBD--*Sa]m to Oi^ 
»iEB*8 Acobnt-^Monopolistio G<»iinA0T.--2. A contract between a 
railway company owning anthracite coal mines and a coal com* 
pany, with practically indentical stock ownership and management, 
by which the railway company sold the eoiU at the mouth of the 
mines to the coal company and instantly regained possesidoti as 
carrier, retaining such possession until d^ivery at the conclusion 
of the interstate transportation to the coal company, which subse- 
quently paid therefor at the contract price, viz, 86 per cent of the 
New York market price on the day of delivery at the mines, vio- 
lates both the Commodities Clause of the act of June 29, 1908 (84 
Stat at L. 684, chap. 8591, Comp. Stat. 1918, I 8588), making it 
unlawful for any railway company to transport in interstate com- 
merce any artide which it may own or in which it may have any 
Interest, direct or indirect, and the Sherman Anti-Trust Act of 
July 2, 1890 (28 Stat at L. 209, chap. 847, Comp. Stat 1918, I 
8820), prohibiting contracts in restraint of interstate trade, where 
such coal company was created for the express purpose of becom- 
ing a party to such contract, under which it was to handle nothing 
except the railway company’s coal, and was dependent solely upon 
the railway company for the amount it could procure and sell, and 
was absolutely excluded from the right to purchase elsewhere 
without the consent of the railway company (which, however, was 
under no corresponding obligation to supply any definite amount at 
any definite date), and was to conduct the selling of the coal so 
as best to conserve the interests, good will, and markets of the coal 
mined by the railway company, and was to continue to fill the 
orders of present responsible customers of the railway company, 
even if some of such sales might be unprofitable.] 

For other cases, see Carriers 111; Monopoly 11b, in Digest Sup. 
Ot. 1908. 

The appellee was chartered not only as a railroad conin 
pany, but was authorized to mine and sell coal. The Gmh- 
mbdity CSliause of the Hepburn Act of 1906 made if 
for the ipariier to haul its own coal bey(m;| the'ipi^^ 

State of Pennsylvania, and desiring to continue i^e business 
df mining and transporting coal, thC'^ it 

1^ under which it was to inal^;i |a]^ 
idm io tile coal, at the n^outh 
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BtRtBiacBt iot tbi0 

^ it cattaed ib be mowpbnttadv 

the. lews of vNew Jeraey, tile Delewttre, Ltu^wiiiinti 
A Western Coal Cknnpany, witii a caj^ital stock of $6^800,000, 
divided into shares of $50 each. The Railroad Company 
then in^t^ its own stocUiolders to subscribe to the capital 
stock of the Coal Company at the rate of one share of the 
latter for eadi four shares of the former. Ninety-nine per 
cent of these stockholders did, as was expected, subscribe 
Wr the stock of the Coal Company— their subscription being 
paid for in full out of a cash dividend of $18,600,000 pre- 
viously dedaied by the Railroad Company. The new cor- 
poration was th^ organized by electing the vice president 
of the Railroad Company as president of the Coal Com- 
pany, and othw officers and directors of the Coal Company 
were also officers and directors of the Railroad Company.- 
As soon as the organization was completed, the Railroad 
Cmnpany prepared and submitted to the Coal Company a 
contract by which the Railroad Company, reserving what 
it needed for its railway locomotives, ** agreed to seD and 
the Coal Company agreed to buy, f.o.b. the mines, all coal 
which, during the term of the contract, the Railroad Com- 
pany should produce from its own mines or purchase from- 
any one else.” The price for prepared sizes— the more im- 
portant commercial coal— was fixed at 65 per [ 519 ] cent of- 
toe price in New York on the day of delivery at toe mines. 
Ths Railroad Company also leased to toe Coal Company all 
its trestles, docks, and shipping facilities. 

^e contract— thus prepared by the Railroad Companv — 
was then signed by both corporations and, on August 2, 
19(M, too Coal Company took possession of toe lesused prop- 
car^; toos$)>who had been agents of the railroad in its sales 
department became agmits of toe Coal Company in its^ 
Sides depsrtinent and the two corporations, with managing 
W ^ also had offices in eiwunon in the diy 

Bailing contmuSd its lmiatolgi 

nroduring^abdut 7,OOOA99^tol>s ' and ^ ptm^' - 
siM tons from xiperatoto' whose 
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9|ie|Sk»d.v^ on it» nultr&y eni^es, it sold tho bslKiDe^^ 
Oigiifegaiang about 7,000,000 tons, to the 'Goal Coi&pthiy’ 
^ jQie contract prices 1 a b; the mines. The ooid thus 
S^ by the Railroad Company was then tranqmrted by 
^ Railroad Compaiqr to destination where it was ddir- 
ered to the Coal Company, which paid the regular tariff 
freight rate and the contract prices on the 20th of each 
mwth. Tlds course of dealing continued until February, 
1018, when the Government filed a petition ageing both 
corporations, alleging that the two were practically one and 
attaching the validity of the contract 
The petition alleged that the coal business was extremely 
profitaltde and in order to continue it in all its branches 
the Railroad Company (which was controlled by a group 
of 28 persons, owning a majority of its stock), had deter- 
mined “ to cause the organization of a new corporation to 
he under their own control — ^whose stochholders would be 
substantially the same as those of the Railroad Company — 
and through it to conduct the bunness theretofore carried 
on by the railroad sales departinent, thus securing, in effect, 
the continued unity of [5S0] nuning, transporting, and 
sellings in substance, as theretofore and depriving the public 
Od the benefits which the Commodity Clause was intended' 
toproduce.” x 

’ The petition alleged that when the contract was made, in 
Aiigust, 1909, the stockholders of the two coiporations were^ 
practically identical; that a large majority of the stock in 
both is stiU owned by the same persons and that by virtue 
of; tile terms and provisions of tiie contract the railroad had 
sath an interest in the coal as to make it unlawful for it to 
tnhsport sn<h commodity in interstate coramercei 
: It wastfurtiier charged that the tpani^pm?tati<m^<^ the coal 
s^d to the Coal Company was not only a vatfiation Of tim 
Commodity Clause, but that the ocmtract tehdedlid create a 
IgeliopQly . and unlawfully to hinder- (imd^ reitndn trade -in 
coal’ in violation ei.tfae provimons ^ 

ttiii fenmmtimi it wwislso-: ehasgoi'dlUM^^I^ 
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Statonent of the- Oaio^ 

pknyirnot ^j. Buned oeal, but pordbaaad the pzoduct^ofi 
otihec taninee located along its railway,^ and had aoqidred 
the ouiptii of other eoUieries on its line, giving to it the dis> 
po^(m of more than 90 per cent of the mai^et, with power 
to arbitrurUy fix prices. The petition averred : . 

“ By reason of the arrangements described, the support of the ^U- 
rbaa Oompany, and the peculiar advantages and faelUttes aeqnlted, 
the Goal Oompany at once secured and has eret since maintained 
an unlawful monopoly of the sale of coal produced along defendant’s 
railroad, and has completely dominated the markets at all points 
theoreon not reached by any other railroad. Its position, power, and 
snnpbrt render effective competition with It practically Impossible, 
and Ifie mom^ty which It now holds will continue Indefinitely unless 
restrained.” 

Both defendants answered. There was practically no 
dispute as to the facts, though both corporations contended 
tiiat the facts alleged and proved did not support [5S1] the 
legal conclusions sought to be drawn therefrom by the Gov- 
ernment. Each insisted that the two corporations were 
separate in law and in fact; contended that the Railroad 
Company had no interest in the coal, and insisted that the' 
Coal Company acted independently of the Railroad Com- 
ity and was not subject to its control. 

At &e hearing there was evidence that at the date of the 
making of the contract all except 2^9 shares in the Coal 
Company were held by those who held stock in the Railroad 
Company. By reason of sales of both stocks, it appeared 
that in October, 1918, 88,116 shares of the railroad stock 
were held by those who were not then interested in the Coal 
Company and 6,907 shares of stock in the Coal Company 
wm held by those who were not owners of the railroad 

'Thm was also evidence that many of the officers of the 
Ooid (khnpai^ were not officers of the Railroad Company; 

fioanagement of tiie two corporations was separate 
ai^ tlrat tiie Coal Company kept its own books; 

dtllsiiledl^ fe^ of its owB c& 00 Bing« 

M wort solely to ite own stoeldmldikB; The 
tame rates of fraig^ and’ demm^' 
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rii^M^irfiterflyppensiid ree»i^ dMcrimiiSuttii^g?i>fi«^ 
Irw tbs Bulroad Company. > . In; 1910 the amoonfe^^paiilito* 
that raiboad for the purdmse iHnce of coal imder ooni^ 
teaet was about $20,000,000 and for the freight thereon about 
$14,000,000. Since the contract was made the Coal Company ' 
has bought coal from other persons, the quantity being 8,847 
tons in 1909, 2^67 tons in 1910, 6,600 tons in 1911, 92,004 
tons in 1912, 810,645 tons in the first ten months in 1918. 

There are about 70,000,000 tons of anthracite coal pro* 
duced annually, of which 20,000,000 t<»is are Sold at tid4^ 
water. Of the 7,000,000 tons sold by the Delaware, Lacka- 
wanna and Western Bailroad Company about [522] 2,000,000 
tons are transported to tidewater points, and of this 600,000 
tons are prepared sizes. The Coal Company at large expense 
bought land, built trestles and storage facility at various 
p^ts in addition to those leased to it by the Bailroad Com^ 
pany. 

The District Court held that the butiness of the two cor- 
porations had not been so commingled as to make thdr 
a^airs indistinguitiiable; that they are two distinct and. 
s^rate legal beings actually engaged in separate and dis-; 
tinct operations and that the railroad does not own the coal, 
either in whole or in part, during its carriage but . has. in 
good faith dissociated itself therefrom before the beginning, 
of the act of transportation. 

In. answer to the daim that “the railroad will be the 
gainer from a high price at tide, since this will necessarilyi 
increase the price at the mines and therefore that this .m*. 
terest in the price is such an interest in the coal itsdf as is 
eondemned by the statute,” the court said: “Undoubtedly 
it is correct to say that the railroad has an interest 
price, but that ‘ intorest ’ merdy means that the railroad uiW 
gain h 7 > a higher price at tide and does not inea3a ihati J^^ 
railroad has pour^ to control the coal or tiie price 
it sells.” ^e alleged power to incxesfe t^ pri^vity 
^fjjanipg the tirei{dijli was held to be inefectiy^hetp^ 
rates were cmxtrelled by the Coipppea 
Company does net. 

hoW inttdi coal is to go to New Tork Harbor, and it iloaa ; 
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tlni 65 pw cent Insu its origin many 

years ago and affords a ocmTenimit bans for calcnlating the 
potketo be |faid for future deliveries.’' *- * * The raU- 
ifoad retiuns nothing more after the title passes to the Goal 
Company at the mines than an interest in the price and 
thie is not the same thing as an interest in the coal. The 
Commodity Clause deals with an in-[628]t6rest direct or 
indirect” in the commodities themselves, and this must 
mean Some kind or degree of ownership in the thing trans- 
pwted or some power to deal with it or to control it. The 
BaQroad Company neither owns nor controls the coal after 
it has been loaded on the cars at the breakers. Thereafter 
tite Coal Company is the owner and the master and fixes 
prices, routes, and destination at its own will. 

The court further said that “the biU of complaint makes 
a formal charge against both defendants under the Anti- 
Trust Act, but the oral argument left us under the im- 
pression that this charge was not much insisted on. For 
that reason the Anti-Trust branch of the complaint was 
regarded as comparatively unimportant, and for that reason 
we shall not undertake what we think would be the need- 
less task of discussing the evidence bearing upon the charge 
of restraining or monopolizing commerce. If we are mis- 
taken in this supposition the error can easily be corrected.” 

‘ The petition was thereupon dismissed without prejudice 
to tile Government’s right to begin a second proofing 
whmiever it may be so advised. 218 Fed Bep. 240. The 
Government tiien brought the case here by appeal. 

In the Government’s brief it is stated that while it did 
not iOw aiAc for a ruling as to the right of the Railroad Com- 
pany to pnrdiase and sell coal produced in mines along its 
riilrbtfdi, it did ask that if the decree was affirmed it should 
be w^out: prejudice to the right of the United States to 
iiitittiieisilieb {>rooeeding& 

1 the Attorney OenewA Todd and Url 

Dank for the ITnited Statest ' 

CSompany, whilst continuing to tnmqKdt 
it interstate commerce anthracite coal mined and purclMaed 
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faj i^ han not In good Jaitli- duBocaaUd itneil {IHKti 
fron- jbefsm the trutsportidoiij aad tha«fbfe is ioeodui 
the C)ooimodities ClsQse. 

The oontract of August s, 1909, betwem the BsUrood'CtMlST 
peny and the Coal Company restrains interstate trade and 
commerce in violation of the Federal Anti-Trust Act. 

In support of these (intentions, see Att^ Gen’l’s !^p., 
V^\ Attorney Cheneroi v. Ot. Nor. Bj/. Co.^ 29 Jjvn tT<mr. 
(N.S.Eq»),794; DA.^La4)k. ds Weat.R.B, v. UnitedSta^^ 
^117. S.868; NewHavenB. B. v. Int. Com. (7otnm.,200UiS. 
361; Nor. Seouriiiea Co. v. Umted Statee^ 193 IJ. S: 197; 
Standard OU Co. v. United States, 221 U. 1; Tap Line 
Cases, U. S. 1; United States v. American Toi>aeeo Co^ 
221 U; S. 106; United States v. Del. <& Hud. Co.^ 161 Fed. 
Bep. 216; S. ^., 213 U. 266; United States v. Lehigh Val- 
ley B. B., 220 U. S. 267 ; United States v. Union Paoifio B. B., 
226 U. S. 61, and 470. See also 26 Stat. 209, c. 647; 32 Stat. 
823, c. 644; 34 Stat 684, c. 3691; 36 Stat 864, c. 428. 

Mr. WUHam S. Jenney for appellee Railroad Ompany 
and Mr. John O. Johnson for appellee Coal C(Hnpany : 

The appellees do not maintain a monopoly in the produc- 
tion or sale of coal as alleged in the petition. 

The Railroad Qompany, by a sale of its coal under the 
teians of the contract in issue to the Coal Company, has in 
good faith dissociated itself from such coal befcure trani^r-> 
tation. 

The oontract in issue does not restrain interstate com- 
merce. 

support of these contentions, see Atfy GenTs Ri^ 
]|K)9, p. 67; M, 1912, p. 23; Anehro v. United States. 16^ 
U. S. Del., Look <9 IF. B. B. v. United d'taliM, 231 
363; Paraieo v. UnUed States, 2ffl IL S. 368; Bodriguee tS 
Vveord, Ml U. S. 371; Rogers \. BS^ea^i 'Vl W 
Ug0ed, States, r. Am, BeU Tel. Oo.,^^ X5.3. m^ (385] 
UpiM States y. Cent, R. B. 
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218 1!ed. Bep. 240; UniittA 
D(A. 4t Bu^kfon C'o., 218 XT. S. 866; JJnUed States ▼. 
Erie, B* B,y 280 U. S. 275; United States v, Lehigh Valleg 
B. B., iE^ U^ 8. 257; United States Pewnsylvainia B. B.^ 
220 XT. S. 275; United States ▼. Beading (To., 226 XT. S. 824, 
and 228 XT. S. 158. 


Mr. Justice Lamab, after making the foregoing statonent 
of facts, deUvered the opinion of the court. 

The Commodity Clause of the Hepbum Act was intended 
to prevent railroads from occupying the dual and inoon< 
sistent positions of public carrier and private shipper; and, 
in order to separate the business of tranq>ortation from the 
business of selling, that statute made it unlawful for rail- 
roads to transport in interstate commerce any coal in which 
the company had “ any interest, direct or tndtrec^.” * Uidted 
States V. Delaware <& Hudson, 218 XT. S. 415; Ddaware dbe. 
B. B, V. United States, 281 XT. S. 868, 871. 

As will be seen from the statement of facts, the Delaware, 
Lackawanna and Western Railroad Company was at the 
time of the passage of the Hepbum Act of 1906, one of the 
. great coal roads engaged in the fourfold business of mining, 
buying, transporting, and selling coal. As the Commodity 
Clause made it unlawful to transport its own coal to market, 
the Railway Company decided to adopt a plan by which to 
divest its^ of title after it had (686] been mined but be- 
fore transportation began. It thereupon caused a Coal Com- 
pany to be incorporated having stockholders and officers in 
common with the Railroad Company. The two corpora- 
tions, thus having a common management, then made a con- 
tract, pvepued the Railroad Company, under which the 

foA. after 1908, tt dmll be unlawful for any rail- 

tranqKvt ” [in interateto commerce] “ any arttrte 
or '^ibominodltr other ^ao timber . . . manufactured, mined, or yta- 
liljM i^er tta autbority, or which it may own fa wholes Or 

Ih IMiri^ or it may have' any Oitereat, direct at indlieet, 

; as may im w acaia rtir and to- 

ihie;-ln.tlte. conAnct .o«; Ite hii l lp e a y a .aamsaan car- 

i&sr U Siskm, 




Oj^atoa tiu» OooR 
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biuuie8B, bttt when the ooal Was brought to the suifabt^ 
Bttilroad Company lost title by a sale to the Coal' Oomi- 
pany f. o. b. the mines and instantly regained possestibn t» 
oaitier. It retained that possessian imtil deliTery to the 
Coal Company, which subsequently paid therefor at the 
contract price. 

■ The District Court held that it was illegal for the sSme 
person to own a majority of the stock in the two ctwimra- 
tions and that their contract of sale was lawful, 

From the decree, dismissing the bill, the Gb>vemment ap- 
pealed to this court where much of the argument was di- 
rected to the question as to whether the fact that the two 
corporations had practically the same shareholders left the 
Bailroad Company in a position where it could lawfully 
transport coal which it had sold at the mouth of the mine 
to the Coal Company. 

1. But mere stock ownership by a railroad, or by its stodr- 
holders, in a producing company cannot be used as a test 
by which to determine the legality of the transportation of 
such company’s coal by the interstate carrier. For, when 
the Commodity Clause was under discussion, attention was, 
called to the fact that there were a number of the anthracite 
roads which at that: time owned stock in coal companies. 
Au amendment was (hen offered which, if adopted, would 
have made it unlawful for any such road to tranqwrt ooal 
belonging to such company. The amendment, however) was 
voted down; and, in the light of that indication of congres- 
sional intent, the Commodity Clause was construed to mean 
that it was not necessarily [5S7] unlawful for a , railroad 
company to transport coal belonging to a corp<nratioa in 
which the road held stock. UnUed 8t<tte$ v. DdeMOU 
Hudson Co.^ 213 U. S. 414. For a strongor reascm, it wodld 
not necessarily be illegal for tiie road to 
belonging to a corporation whose stoch 
who owned the stock of the Bailroi|4 CSontpaiiy,:; 

W NeverthelesB; (he Commodity Cliiiae of'tiie E^i^^ 
df ^ 1903 rendered intdtttrflil' iokb^ traiSaCtioitt 'irh!^ 
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tiiat tiaie Jiaid been expressly snihoriSeduby the statutes 
the ' States wb^ had chartered the ccial roads. And, 
whale the H^bum Act provided tiliat, in the future, inter- 
state ndlcoads diould not occupy the dual position of carrier 
and chippar, there was, of course, no intent on the part of 
Congress to confiscate property or to destroy the interest 
of the stocUufiders. But, still, upon adoption of the Com- 
modity Clause this appellee railroad was confronted with a 
diflB iailfc situation. To shut down the mines, because the 
coal could not be transported, would have meant not only 
a vast monetary loss to the company and its stockholders, 
but wotdd have been even more harmful to the interests 
of the public which required a constant supply of fuel. 
The character of coal property was such as to make it im- 
possible to divide the same in kind among the railroad 
stockhold^, while the value of the coal land was so great 
as to make it impracticable to find a purchaser in ordinary 
course of trade. It was, therefore, natural, if not necessary, 
to organise a corporation with which a cohtract could be 
made, and out of cash received or stock issued to pay for or 
preserve the equity which the railroad shareholders had 
in the coaL 

In this situation there may have been no impropriety in 
the Bailroad Company taking the preliminary steps of or- 
ganizing such a corporation. Neither was it illegal for 
tibe stockholders of the Bailroad Company to take stodc 
in tile Coal Company, for there are many instances [5188} in 
which the law recognizes that there may be diversity of 
corporate interest, even when there is an identity of corpo- 
rate membeis. A city and the county, in which it is located, 
^may both haye the same population but different corp<Hrate 
’dBtm:ests.,;,A(any private corporations have both stockhold- 
ers and officers in common, yet they may, nevertheless, make 
wxntiiacta- iwhidi' will bind both of the separate entities. 
BtiA^lMBisveEitwo such companies, thus owned or managed, 
affect, the interest of minority stodk- 
persons, or of the public, tha <act Off 
■^:. mani >g em e n t ■ must boj contida^ testipg 

and Iona fdto of the contracts under review. 
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^ijiulple u to <be> gpeddly borne ih mind m tin 
l^etoent- i|»«. For this is not an instonoe of a ooiti mad 
tmd a coal ccnnpany, both df which existed and hid ratde 
nttotraots prior to the Commodity Clause; but a ease where 
ia coal company was created with the express purpose tiiat, 
'With stocUiolders in common, it should be a party to a eon- 
toact intended to enable the Railroad Company to meSt the 
requirements of the Commodity Clause and at the same time 
obntinue toe business of buying, mining, selUng and trans- 
porting coal. 

It is also to be noted that the Delaware, Lackawanna and 
Western Railroad Cmnpany did not part with title to its 
coal lands, mines and mining matoinery as seems to have 
been done, on terms not fully stated [Uriited States t. DtHa- 
vS0re di Hudson, 218 U. S. 366, 898 (6), 392], in some of toe 
instances discussed in toe Commodity cases. In than the 
ownership of the mines had passed completely from the rail- 
roads to the pmducing companies and toe coal property was 
no longer subject to the debts of the railroad companies. 
After such sale of the coal lands there was both a terhnieal 
and a practical separation of the legal interest of the two 
'corporatioirs in the coal under toe ground, on toe surface, 
when it was transported, and [629] when it was sold. The 
fact that the railroad held stock in the producing company, 
imd receiTed dividends thereon, did not give to the Railroad 
-Cofnpany, any niore than to any other stockholder in any 
other corporation, a legal interest in the properly of the Coal 
Company. Nor would the fact that the Railroad Oompaiay 
had once owned it, have made any diff»enoe, if— 4^ a nor- 
mal and horn fde sale at the point of production— the car- 
rier had lost all power of control and all ri^t, title, and 
hittoest in the coal before the transportation began. United 
States V. Delaware <6 Hudson, 213 TJ. S. 413, top. 

8. But toe derisions construing toe Statute,- xecognme 'tout 
one corporation can be an agwit for anotoSr otapioration 
01 ^ tost h7 niesns of stock ownmsdfip 'one of - into ocoa- 
^pttnies may be OmiTeiiei into a niere japut or dnstiattmd- 
of toe Other. United 
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t^. pQVBT: oi jcm- ifvtx the o<^e]>-does not depend upon 
<^tr(4 virtiie of the fact that stock therein is hdd 
by the Bailroad Company or by its fdiarduddera For 
dominanoe of the Coal Company may be secured by a car- 
(New Savm B, B. v. Int. Cem. Comm.^ 200 U. S. 
not (Holy by an express contract of agenqr, but by any 
contract which in its practical operation gives to the Bail- 
road Company a control or an ‘‘interest, direct or indi- 
rect ” in the coal sold at the mouth of the mines. 

Assuming, then, that the incorporation and organization 
of the Coal Company under the auspices of the Bailroad 
Company was legal; amuming that the election of rail- 
road officers as the first managers of the Coal Conq>ahy 
was not illegal; assuming that as cheers of the railroad 
they could contract with themselves as officers of the Coal 
Company; assuming that at the time of organization it 
was not unlawful for the Bailroad Company and the Coal 
Company, not only to have officers but offices in common; 
and finally assuming that all these [630] facts together did 
not, in and of themselves, establish an identity of corporate 
interest, still these facts taken together are most significant. 
They at least prove that the relation between the parties 
was so friendly that they were not trading at arm’s length. 
And the farther fact that one of the parties was under a 
statute^ disability as to hauling coal, makes it necessary to 
carefully scrutinize their arrangement in order to deter- 
mine wh^er it was a bena fide and lawful contract of sale, 
or a m^*^ ^7 which the railroad though parting witir the 
kgal title retained an interest and control in what had been 

4. That contract is published in full in 213 Fed: Bep. 
866-269. ; The Froviskms mateciid in the present inquiry 
iSHiy betbUs smnmariaed: 

(«)itTli«t/BeilrQad Cmnpany agreed to sell said the CiM 

all of the coal nmMd o» a^nutit 
by during the oosdinqsaMri m the 
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oontnUiti; H) the price for more impoii^ oomttKomil 
gredeA was to be 9& per cent <of the New To^ price on the 
idap of delivery; (e) the ainoimt of coal to be Iwld and dtdiv- 
•red was et the absolute option of the Bailroad Company 
as its interests might determine; (d) the Coal Company wm 
not to buy coal from any other person or corporation vntit- 
ottt the written consent of the Bailroad Company; (e) the 
Coal Company was to conduct the selling of the coal so as 
-best to conserve the interests, good will, and nmrkets of the 
coal mined by the Bailroad Company; (/) the Coal Ckhn- 
pany was to continue to fill the ordera of present reqxmd* 
ble 'Customers of the Bailroad Company, even if some bf 
such sales might be unprofitable; j(p) the railroad leased to 
the Coal Company all of its trestles, docks, and shipping 
facilities ^ a rental of 5 per cent of tiieir value; (h) the 
contract could be terminated by either party on giving six 
mcmths’ notice. 

[SSI] The most cursory examination of the contract shows 
that— while it provides for tiie sale of coal before trans- 
portation begins— it is coupled with onerous and unusual 
provisions -which make it difficult to determine the exact 
legal Character of the agreement. If it amounted to a sales 
agen<^ the transportation was illegal because the Bailroad 
Company could not haul coal which it was to sell ih its own 
name or through ui agent. If the contract was in restraint 
of trade it was foid because in violation of the Sherman 
Anti-Trust Law. The validity of the cmitract cannot be 
determined by consideration of the single &ct that it did 
ptovide for a sale. It most be considered as a whole and in 
the light of the fact that the sale at tim mine, was imi ^ 
link in the business of a railroad engaged in buying, mimng, 
ll^UhagV and tranqmrting cod 

5., By ^virtue of the fact that the Bailroad Cbtapa^ 
bought, mined, and sold it— like any otiier deak^Msii 
InteresMl nmintaining piice^ since the deoib^ 

|b|vn definite sum to be paid for aB bl^ih«”eoal edih ' 
p^vided 'thsit file BaUroad ConiVbPtif ^ teoeibe^fid 

pet cent ^f the New York prioe«o» dayxthe wan 
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lowM ik^ tlUi «ax^ The hi^er tiie nto ia Few York 
(to bettor for (to aeUnr. And, by the Oontract, the reilroad 
reoerred « power which, whwi ezereised, oo^d not only 
<sBrtail^ prodU 0 tioii but shipmente. Thus, by decreasing the 
unount transported the supply in New York could be 
tosBcnedi This would tend to raise New York prices and 
thus increase the sum the railroad was to recmve. 

The BailroBd Company was in (to business of selling, 
and it^m not to be presumed that its power to limit deliv- 
eries or to prevent the Coal Company from obtaining coal 
elsewhere would; be often exercised. Yet the power did exist 
and it was reserved for some purpose^-not, as argued, to 
prevent controvert as to failure to deliver [683] in cases 
of strikes or accidents, for such is not the language or 
intmt of the contract. Nor is room left for the implica- 
tion [necessary to the validity of such an exclusive con- 
tract, OhicagOi <&e., B. B. v. Pullman, 189 U. S. 80 (8), 89, 
90], that (he seller would deliver reasonable amounts at 
reasonable times. All such defensive arguments are ex- 
cluded by the express and emphatic terms of the contract 
that ^ the amount of coal to be so delivered and sold to 
the buyer by the seller shall be at the absolute option of 
the seller as its interests may determine, and the seUmr shall 
be -subject to no liability whatsoever for failure to supply 
the buyer with such amount of coal as it may desire.” 

It might be said that if such a power was exercised the 
Coal Company could then go into the market and purchase 
from other coal dealers. But this contract deprives the 
buyer even of that ordinary business privilege, dedaring 
tiiat the Coal Company ^ will purchase all coal to be sold by 
it^feom the sdtoi and will purchase no coal from any other 
person or corporation, except with the written consent of 
(to'SSBer.” ^ . 

^ < 4. ‘ Beading’ i(toSe two clauses together, it is evident diat 
the^Codl^Ctonpssry was neidier an independent buyer nor a 
^ handle nothing except the sStteoad’s 
osai^Uid^tlrtotba iBstrBBmnt throng^ which tire. raUtoaduold 
The Coal Con^Ksny, ^bugh incorporated 
tto (Id^figiltond « bosiiMBt^ 'irasch^^dstondielj upou'^Uto 
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nd]n>sd< fir <9ie’ bmotmt it cjtxild'proaiw^^i^ 
aibBoliiteiy ieizduded frota t&e right to iravdiaM> ctoon^ctf* 
^thoot the eonseat of ^e Bulroad Oempeuy, which^' hOTro 
ever, was under no oorresp<Hiidii^; obligation to supply any' 
defi^te amount at any definite date. ' 

BestrietiTe (xmtracts should at least be redprocal and 
mutual — ^for if A is bound to purchase only from B the lat<< 
should certainly be bound to fumirii what A Wishes* to 
buy [Oltieago dke. B. B. ▼. Pullman^ 189 U. S. 80^ [688] (:8)', 
89, 90]>^-e8pecially is this true wheii (he subject of the eon* 
tract is an article in Which the public is intraested; Eveh 
at common law, in passing upon tiie validity of omtracts in 
restraint of trade, the ^public welfare is first considered,’ 
and if it be not involved, and the resindnt upon one party 
is not greater thw protection to the other party requires^ 
the contract may be sustained.” Gibbs r. Baltimore Oonaoli^ 
dated Gas Co.., 180 U. S. 896, 409; Fovole v. Park, 181 
U. S. 97. 

In this case tibe subject of the contract was anthracite 
coal — an article of public necessity and of limited snpidyt 
one-tenth being controlled by the appellee. The Bailroad 
Company might have justly insisted on contract provinons 
intended to secure payment for all that it produced. But 
going beyond what was required for its own proteetum,*it 
restrained the Coal Company from buying from anyone 
else, and— what is probably more significant in this case— 
thereby prohibited the Coal Company from conqpeting With 
the Bailroad Company for the purchase of coal mined on 
the railroad lines. And, this was not a mere perfunctory 
provision, because the ^ilroad Company Was n b^yer df 
coal and purchased 1,600)000 tons per annum from ndnes 
Ob its i^ystem. By this omitract it excluded from that mu^ 
ket the Coal Company, which, with its capital of 86^009,(KK^ 
eotdd have bem a strcmg competitor. yaokisiofi 

may not have actually effected ^ a monopoty.. : ^BUt eoasid- 
ering ^ financial strength- of tbs^ earnew; tits dUrtrcd-eKf 
(he means of tiwnspmiat^flts pomsste fixithe time>udien 
tiniiHpbrtation of the very e^e^’waSfld begifti 
ai'finqiBhing cars to httw- thoasslinm Iftfamn 
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tbal |«nd«D^>iV tn<ttaA it w»8 opposed to that 

proUcy^af . the law whi<d» was tibe undeityiBg leason for the 
adopticm of the Copomodity Clause. - New Eaven B, B. y. 
Ini. Cem. Cemm,, 200 U. S. 878. 

[SjH] 7.. Tlieie is another provision of the contract which 
showsrthat the railroad had such an interest in the coal as 
emd^led it to dictate to whom it should be sold, even at un- 
profitable prices. The agreement provides: 

^ 3izth. The buyer agrees that it will conduct the business 
of iselling the coal of the seller in such manner as best to 
conserve the interests of and preserve the good will and 
merkets of the coal mined by the seller, and to continue to 
fill the orders of all responsible present customers of the 
seller even though as to some of such customers the sales 
may be unprofitable, it being understood and agreed that at 
the prices above quoted the entire business of the buyer will 
be conducted at a profit” 

This is not a mere stipulation that the Coal Company 
would not injure the reputation of the Bailroad Company’s 
cold; while the further provision that the Coal Company 
would “ continue to fill the orders of all responsible present 
■customws, even though some of such sales mig^t be un- 
profitable,” was a further indication of the fact that both 
parties recognised the railroad had an interest in the coal 
and used the Coal Company to preserve and secure that in- 
tecest even after tran^rtation began. 

The unusual, onerous, and restrictive terms imposed by 
tins con^wct may; as between the parties, have bemt negligi- 
,ble— certainly so hmg as the stockholders remained ^ 
saine,:i^ce a .loss to tiie Coal Company would be presuma- 
1^ .rqiMreaeoted by a gain to the Bailroad Company. But 
tlm iCnmmndity Clause and the Anti-Trust Act are not con- 
;eenM^ Wi^ the inta)^ of tiie parties but with the interest 
ef ti^,pul^ and. it, therefore^makes no difference whether 
this ooDtf^ dictated by the lUilfoad Company was for the 
^peiiMiiueMtadwmti^ of^the Cq^ 

howeuer, timt the ccadia^ Jias not op* 

of the . puh^ 
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il ia aidd that some of the dl^eetitms-iiow iashtod'^ treirei 
not ^nressed in the lower ciohrtf that there ii nO oranpliuiit 
•tiuit the railroad charged the Coal Coihpany eXoAitint 
prices; or, that it ever raised -tiie New prices; or, 
that it failed to make prtnnpt deliveries;- or; that' it has 
prevented the Coal Ccnnpany from buying coal £rom other 
operators; or, that the railroad' monopolized the coal mined 
on its railway; or that it deprived such mining companiCB 
of an open market. From this it is argued that 'the pTes* 
ent objections to the contract are purely acadmnic. Sot 
its validity depends upon its terms. And if, as a mattor 
of law, the contract is in restraint of trade, or if tilie Coal 
Company is practically the agwt of the Bailroad Company, 
tihen the transportation of the coal by the latter is unlawful. 

' 9. As already pointed out, the contract has in it dements 
of a sale and dements of a sales ageni^. It provides tihat 
the Bailroad Company will sell and that the Coal Company 
wUl buy all coal that is mined during the cmiAinuance of 
the contract ; but it prevents the Coal Company horn buy- 
ing from anyone dse. It requires it to sell to present raU- 
road customers at the old price, even though those prices 
may be rmprofitable. The sdler is not bound to make 
ifeliveiies of fixed quantities at fixed dates and by decreas- 
ing what it will ^ and determining when it will ship B 
has a power in connection with its power as a carrmr, 
which, if exerted, would tend to increase prices in New 
York. Besides all this, the contract prevents die Coal Com- 
pany from competing with the Bailroad Company in the 
purchase of coal along the railway line. Taking it as a 
Whole and bearing in mind the policy of the Commodity 
Cfiause to dissociate the Bailroad Company from the trtt^ 
portatihn of property in which it is interwted and thalt'dis 
Sherman Anti-Trust Act prohibits ocmtrimts In iMtraiiB ol 
trade, [686] there would ^seSm to be%0 doubt 
t^lreement violated bodi statutes." ■ ' ' 

10. The Bailroad Company, if in the budfetSSs 

^ nuhing, must absolutely dissoe|nte^ Bsdf die ceal bs- 

foiw^ thmityortation^begintt'^ the tBltt^ieir 
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ew it iwll>tlma|l^ an* afoit ' It cannot call tliat assent a 
bnyer while so hampering and ?eatricting such alleged buyer 
as to make him a puppet subject to the control of the Rail- 
road CSompaay. li the railroad arils coal at the rnodth of the 
mines to one buyer or to many it must not only part with all 
interest direct or indirect in the property but also with all 
control over it or over those to whom the coal is sold at the 
pines. It must leave the buyer as free as any other buyer 
who pays for what he has bought. It should not sell to a 
omporation with officers and offices in common, for the 
poU <7 bf the statute requires that instead of being managed 
by the same officers, they should studiously and in good faith 
avoid anything, either in contract or conduct, that remotely 
savors of joint action, joint interest or Ihe dominance of one 
cmnpany by the other. If the seller wishes— by a lawful 
and b&tut fide contract, whose provisions as to delivery and 
otherwise are not in reriraint of trade — to sell all of its coal 
to one buying company, then that one buyer can be bound by 
reasonable terms and required to pay according to the con- 
tract. But such buyer should otherwise be absolutely free to 
extend its business to buy when, where, and from whom, it 
pleases, and otherwise to act as an independent; dealer in 
active competition with the Railroad Company. 

What has been said is sufficient to show that the contract 
was invalid. That makes it unnecessary to discuss other 
questions raised but not diposed of by the District Court, 
and the decision herein is without prejudice to the right of 
the United States to institute proceedings [637] in reference 
thereto or to test the ri^t of the Railroad Cmnpany to pur- 
riiase coal for sale. 

The decree is reversed with directions to enter a deem 
enjbihmg the ridlroad from furtiier transporting coal sold 
un4er tl^;l^visi<nm the contract of August SI, 1909, re- 
lent to in the petition. 

Reversed. 

3^^ part in thb 



StetBtaN^ be flw due. 

xssrmy imiBs lbhmh vALi®r r ca 

/iPiatrict Gourte S. De New Tark. Deoeniber 21, 1814) 

[225 Fed. R^, 889.] 

ilOHOPOUie 19— Cabbxebb OWnxko Goal Mines— -R sotnuLTioN^lN- 
nssTATB Oommebob— D issootATxoN ov Intebest/*-— "W here a rail- 
road company has acquired about 18 per cent of contlgoous coal 
miaiag lands, the acreage of which represents less than 27 per 
cent of the coal lands naturally tributary to It, and carries a^ut 
18 per cent of all the coal transported, of which percentage four- 
fifths comes from mines controlled by a company in turn controlled 
by the carrier, but where there is an honest ** dissociation of Inter- 
ests ’* between coal owner and coal carrier, which is inerely the 
lawful conduct of honest men, and where the carrier does not own 
stock in any company selling coal beyond the limits of the State 
wherein the composite business of owning, mining, transporting, and 
selling coal is legal, there is no monopoly of interstate commerce.^ 
[Bd. NoteJ— For other cases, see Monopolies, Gent Dig. 1 12; Dec. 
Dig. 10.] 

In Equity. . Suit by the United States of America against 
the Lehigh Valley Eailroad Company and others for a rio- 
lation of tiie Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 
209), and the Commodities Clause of the act of Jime 29, 
1906, c. 8691, 84 Stat. 585 (Comp. St. 1918, § 8668). Bill 
dismissed. 

The Attorney General, represented by Thuriow M. Gor- 
don, of Washington, D. C., and Arthur W. Maohen, Jr., oi 
. Baltimore, Md., for the United States. 

. John G. Johmon, of Philadelphia, Pa., and IS. H. Bo^, 
of New York C&ty, for Lehi^ Valley B. Co. and pthe;^ 

Fveretf Warren, of Scranton, Pa., for Lehijgth Vi^ey Cbid 
Sales Co. 

^ John Hampton Barnet, of Philadelpbia, Pa., and SUae W. 
igopJaNdi of New Yoric Gi^r for Ounzd Trust Oo. 

" cau is pudlng in the Siqntime Cenrt on the sinMMLi of dm 

-tnfilplAtateB. 

tlKrllabw otqnvlghtad, ISIS, W West PaUlshlng Oonipaay. 
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B. F. New Ycndc City, f<» Q. B. Maride Ga 

Fi W, WheatenyOi Wilkes-Barre, Pa., for Lehigb Valley 
Goal Ca aitd Grace Bros. A Co., Inc. 


Houoh, District Judge. 

Hiis suit is but one chapter in a litigation against an- 
thracite coal owners and carriers, which has now extended 
over numy years and become historic. The earliest chapter 
requiring notice is the “First Commodities case” {United 
Btatee ▼. Delaware ds Hudeon Co. et oi. [G. C.] 164 Fed. 
216, on appeal 218 U. S. 866, 29 Sup. Ct. 627, 68 L. Ed. 
886); next came tiie “Second Commodities case” {United 
Statee y. Lehigh Valley Railroad Co.^ 220 U. S. 257, 81 
Sup. Ct. 887, 66 L. Ed. 468) ; and finally the Lackawanna 
Coal Sales case {United Statee v. Delawtare^ Laekanoaima 
db Weetem Ry. [D. C.] 218 Fed. 240). At page 249 of 218 
Fed. it is said: 

" We understand that (a new action against tbe Lehl^ Ballroad) 
has recently been brought in tbe Second Olrcnit" — ^tbls is tbe cause 
referred to. 

The District Cotirt is but a parade ground wherein a 
review of the evidence and arguments may be taken before 
this action joins the [400] Lackawanna Coal Sales case 
on the docket of tiie Supreme Court. Therefore the state- 
ment of facts and summary of litigated questions will be 
largely made merely by reference to the reports above 
oiumerated. 

In the Lackawanna case (D. C.), 218 Fed. at 268, it is said: 

« Tbe bill of complaint also makes a formal charge * * * under 
tbe Anti-Trust Act; • • but the oral argument left us under 

ibe imprtiitninn that ibis charge was not muCh Insisted on.” 

This statement of McPherson, J., marks the only sub- 
diifeianoe tiiat I can discover between this Htigwtitm 
aiid tim OM in whidi he wrote. 

The biU hereiti diarges violations both of the “Shsnaaa 

Clause,” but tiie exte^ed^ ar- 
itya aAJr cnna d almost WhoQ^ to ‘titB Auti-Tnut 
So tor, tbeieitore, as the Cen- 
X riiall dhlniiaB'to wMh^^ 
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8tateBMnl>‘tluit there is no ^preiitvdiffeveiMse betwiMii ifbat 
the Lackawanna Bailway did and was uphdd in doin|; by 
1 ^ tltei Cjiicait Judges ol the Third Circuity a&d what the 
Ldiigh Valley Bailroad has been doing as diown in this 
case. 

If tiiere be any material differences, tiiey tend to 
strengthen the position of the Lehigh as compared . with 
that of the Ladkawanna, for the Lackawanna owned oi:d- 
right much, if not most, of the coal long transported over 
its own Imes; whereas, the Ldbdgh Valley owned the sto<dc 
of otiier corporations which under the laws of Pennsylvania 
had good right to own the lands and mine and seU ^e coal 
the transportation of which has given rise to so much liti- 
gati<m. I do not myself tiiink that this difference is sub- 
stantiaL Without farther discussion, it is held that nothing 
in the bill charged constitutes a violation of the ** Commodi- 
ties Clause,” if the decision in tiie lAckawanna Coal SalM 
case is right — and that I am not concerned to question. 

While the tone of complainant’s argument on the ** Com- 
modities Clause ” is well illustrated by on italicized assertion 
in <he brief that *‘the court (in the Lackawanna case) 
wholly ignored the most vital provisions in thb whole con- 
tract,” and the decision (of three circuit judges) is merely 
that ** of a court of codrdinate jurisdiction and in a different 
eircttit, (and) of course in no way binding upon this court,” 
it is not overlooked that an endeavor has been made to dis- 
tinguish the Lackawanna suit from this action. 

It is asserted that the coal sales company has rsceired and 
is receiving ‘‘discriminating favors from the” other prin- 
cipal defendants. This means that the sales company has an 
annually diminiHiing allowance made it by . the co^ cmn- 
pany to mcourage the introduction of Lehigh coal in re- 
gions where business is presently unprofitable, and has been, 
permitted to buy coal in storage at vmr.low yrh^..^ 
railroad company has at inadequate rent^ .h^l^ 
icoal sales company certain “ storage plfint%^ T 

7; Froin the assertion that these ate 

:fhypr{f.;|is. drawn the infermce. Jt^iWj^jis.a larir of 
. ill; the. creation of 

.~t|^ aotporation.ia,,bn^ : , 
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iiMttpaayj ^hichitiMf is but ibe cnatomof ihs railroad oom- 
'jpany ; wher^<»a'-^ Jaw is still infringed. 

' ^The sui^pesti^ or argument, when examined, amounts to 
this: That when, 1^ the creation of coalrsales oompanies of 
which no titare of stock belonged to thie Lackawanna or Le- 
-h^ railroads, those cwporations sought to comply with 
modem law, it was their duly severally to have no relathm 
whatever with the new companies, except to collect freight 
ehaiges. But the Ltiiigh Valley Bailroad owned certain 
lands useful only for storing coal, the coal company had 
Certain coal on hand, and the plan of an independent sales 
company was new. What should or could be done with the 
Imds and coal on hand, and how could the concern retiring 
from the selling busmess insure the creation of a strong and 
pushing successor t Certainly not by hostility. Who would 
or could buy the coal on hand and occupy and use the storage 
plants except the coal sales company! But (says complain- 
ant) the prices were ridiculously low. Answer is justified 
that: (1) The assertion is untrue, and (2) it was praise- 
worthy and lawful at first to sacrifice much in price when 
the object was to save from further assault the business of 
seBiiig coal after interstate transportation — a business that 
had become precarious owing to modem economics as as- 
’serted in statutes and interpreted by the courts. 

The differences suggested between this and the Xtacka- 
wanna case seem to me wholly unsubstantial. 

Upon the Anti-Trust side of this case no extended discus- 
sion of facts is necessary. There is little confiict about 
&otB-^ the sense of visible phenomena. 

But some analysis of the bUi may assist in presenting the 
theory upon. whidi this suit has been promoted. It is as-^ 
’S«tBd -that substantially all of the defendants (except the 
'Qiratd Trust Company and the G. B. Markle G)mpany)* 


: . ^e Oirard nruat Oomixuur Is' a defendant solely because 

'it'iii ^ bfiurtiee oertaia bo^' UUch mtSbt be bajorlonsly aiflected 
b# gi^tias tne vcajoFs ef the bni; and tbe Martda Gnapaay tiia 
bnw aso made an agreeineitt' fQ)r.:a.t^ 
bgr wl^ Bailroad adnatvely teanqioiti the. 

; Oonwany , nqw the coal aiUes. com 

i'fixciiitimfiUIiiiafi»t''jEi>r'su4«aol 
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lun«: aeniliiafld. .to nateuB . fmd.imoiK^>alifle^ and hwrat hten 
momopoliziiig, the production t^«nBportatioi^ end sato .w 
inleivtate oMnmerce of anthracite coal from lands locttted 
almig: the Imee of the Ldiig^ Valley Bailroad^” 

The method of monopoly and restraint is said to have 
hem by ‘‘acquiring control of the output of ind^peudent 
■^Kidntors by exerting the power of the Lehi|^ Vidlcy Rail- 
road as a carrier to give undue preference and advantages 
to toe coal producing and trading companies controlled 
it and to discriminate against their competitors.** 

The result of this process is said to be that the “ monqpidy 
of the ownertoip and production of anthracite coal, mcer- 
cised through subsidiary corporations under its control,** 
has enabled toe Lehigh Valley Railroad to prevent “toe 
building of any new railroad in the portion of the anthra- 
oite regicms served by it, and has kept independent pro* 
[408] duoers under the disadvantage of having to ship 
oyer B railroad also enffoffed in the coal butineu.’* 

The italicized portion of toe last smtenoe is most im- 
portant, for what is meant by “engagement in the coal 
business! ’* The bill, toe kind of evidence offered, and toe 
arguments in support, all really assume that by “ coal busi- 
ness** is meant the operations, united in interest usd cen- 
tralized in control, of mining, shipping, transporting, and 
selling anthracite coal 

It has already appeared that, if the Lackawanna Coal Sales 
case is to he followed, it must be held that the Lehigh Valley 
Railroad' has not since toe filing of this bill, or for smne tone 
before, been engaged at all in. the selling of coal to the con- 
sumer. It must thraefore follow that, when the Gbvemttent 
still insists upon the nistence of monopoly and restraint of 
toade^ suto offensive conduct must be found in an identogt of 
interests between a coal-carrying corporation and oolalioiim- 
ing and mining companies. 

. But it must also be remembered tost fact of su^h 

(Union in interests as maniferted by a sto^ OOnacship is not 
-tmlawful, provided there is a “sdteomstom in good fait]%** 
'hMtitoen^^^ corporations.”” 

. Ph toj^ obanad for totgOvs^^ ' 

the propbiKtion that the phrasm'**'iifiiihria 'in''g0o4':fliii^.^ 
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rad " bnut dd« oMpontions,” as VMd in the opinions of the 
Svpreme Court, do not refer merely^or chiedy to the honesty 
or mbralify of tha transactions, so that when they denj ^ dis- 
soctation in good faith ” no r^eetioh is tiiereby made upon 
the integrity of those concerned in the transaction. 

In other words, a body of men may be honest, moral, well- 
intentioned, and acting within the letter of the law, and 
yet be unable to resist conviction of monopoly and restraint 
of trade because they cannot, in “ good faith,” “ dissociate ” 
the corporations which they control. The proposition is in- 
ocedible; to my mind "dissociation in good faith” requires 
no more thra the lawful conduct of honest men. 

Many hundreds of pages of the testimony herein is summed 
up in- the " First Commodities case ” (C. C.) 161 Fed. Bep. at 
282. What Gray, J., there stated is still true, and no more 
detailed reference will be made to the history and develop- 
ment of the Lehigh Valley Railroad and its controlled com- 
panies. In order to show monopoly and restraint eyidenoe 
has been adduced to prove that: 

(1) For many years before 1912 the coal mining and sell- 
ing business of the Lehigh Valley Coal Company was eitbw 
either absolutely unprofitable or would not have been profit- 
able if that corporation had not been secretly, unduly, rad 
unlawfully favored in the matter of freight rates. 

(2) Such favors took the form of the railroad company’s 
foraishing at low rates terminal rad stora^ facilities and 
makin g advances of money either without interest or at rates 

below what was reasonable under the circumstraoes. 

(6) .Producers rad tiiippers of coal from lands neither 
own^ nor controlled by aiqr defendant corporation com- 
pbtined of such dis[408}crimiaatory treatment and proved 
before the Interstate Commerce Conunission that their griev- 
ances V«re< well founded, j 

(4) The Lehigh Vall^ Railroad was one of the defiand?: 
aidiin v. Beading Co.^ 226 U. S. ^4, S8 .Sup. 

Ci,, 848, rad has thei^we been combiiBydyi 

strii^ to .prevrat thaeraateudttoB 
might afiWd'an outlet for anthrax! 
d ef andsafti in that soife r 
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- ^ hboVe eoBtentions* I' dediiM 16 

dt^niita ^tiiiiing , because 'I'ngaidtiiei evidence -iuSiibiiitflBid 
to ^idetitig' conditions. All of tilie matters r^ened to took 
{ilaoe before the creation and' entry into bnsinesB of the Le^ 
high Valley Coal Sales Company, and, aimaming all thO- 
afleS^^timis to be true, it is thought that even in an acdira 
under the Sherman Act an opportunity might well be af- 
forded (as in criminal proceedings) for a locus iMBnitentiM. 

The following propositions of law I regard as applicable 
to this case and the enumerated statements of fact as mai- 
terial to the judgment to be pronounced : 

(1) Ever since the Lehigh Valley Railroad emerged' 

(more than half a century ago) from the throes of estab- 
lishing any business at all it has sought to acquire Control 
(mostly through the Lehigh Valley Coal Company)' of a 
considerable portion of that limited region in the State of 
Pennsylvania, which so far as is known contains substan- 
tially all the anthracite coal in the world. % 

(2) Either by outright purchase, or by acquisition of the' 

stock of (especially) Coxe Bros. & Co., this process had so 
far succeeded tiiat in the year 1912 (and just before the 
formation of the Lehigh Valley Coal Sales Company) the 
Ldiigh Valley Coal Company owned or controlled rather 
less than 18 per cent of the nearly contiguous mining regions 
in Pennsylvania known as the Wyoming, Lehigh, ' and 
Schuylkill. That acreage represented a little less than 2T 
per cent of the coal lands naturally and conveniently tribu- 
tary to the lines of the railroad company. Of tSL an^Uirarite 
coal transported by all carriers, the Lehi^ RailroOd was 
then carrying about 18 pw cent, and of that percentage ap-' 
|«ozimately four-fifths came frmn mines owned 'or 0(^-1 
tripled by the Lehigh Valley Coal Company ot 'WOS' 
duced throu^ such ezclurive transportation coniracti' mi 
had been made with the Markle Comt>ahy. ' ^ 

:(8) The Lriiigh Valley Coal Company ims^lrmn Its- erOip 
riOn done as it was ordered to do by tbe &Bla^#aRey' Rafii>‘ 
road, and under such dir^ion has bOi^li lOeiied^ cm Othet^ 
w^ aOquired control of coid landiaj 'fim 
on the part Of 



' ' '.SUB?-; 

OpIstoB «C tte Ooort. 

t» jg# (wd finidyilice(qp bunneas of carrybag the coal ez> 
timded £t«Da those laadck ^ 

> 14) Valley Bailroad Company does not now, 

and haa not sinoe March 1, 1912, owhed any shares in any 
compaiiy sdling coal beyond the limits of Pennsylyania. It 
does own, and for many years has owned, all the ^ares 
of companies whidh now own and mine coal and sdl it in 
Fttmaylvania f. o. b. pit mouth. The same companies before 
Iforch 1, 1912, sold the coal so mined in many [404] States 
of the Union after transportation of the same by the Lehigh 
Valley Bailroad Company. 

(5) Since March 1, 1912, the Lehigh Valley Bailroad 
Company has transported no coal (not necessary for its 
own operation) wherein it had any interest, direct or indi- 
rect, within the meaning of existing statutes. 

(6) The allegations of the bill of complaint permitted 
as au amendment by the Second Commodities case were fully 
denied and have never been proved; but, if they were true 
prior tfi March 1, 1912, they are now immaterial. 

(7) At the time this bill was filed the regulation of 
freij^t rates (including joint rates) for interstate trans- 
portation was and still is committed to the Interstate Com- 
merce Commission. No charge of violation of law in re- 
spect of rates existing when bill filed or arising since has 
been proven. 

(8) The charge in the bill that freight rates for coal 
carried were made unreasonably high for the purpose ^of' 
iiquring independent producers of anthracite,** and of 
forcing them either to sell their mines * * * or enter 
into contracts for the sale of their output,’* is not proven; 
ncKV is ther^ ai^ such allegation as to existing frright rates 
oeittttes existing at tiie time of bill filed. 

-tl(9) '^^ mete creation, maintenance, and mctenrion of tiie 
Goinposite buskMSB of Owning, mining, transportingy and 
S(ili«g ixMtl bw Idng been not only legal but laudable within 
Pinrisylvania, and u 



O^tnlon of tte Ooart. 

flO) Equitable decides have oooaaioiiailly beoi 
epitaphs or means of pieventing the resoriMCtim of 
nc^dous practices {Uwied States v. Trma-MieaouH Fre^ht 
166 U. S. 290, 17 Sup. a. 540, 41 L. Ed. 1007) ; but 
they aormally speak in the present tense and are applied to 
i^edy ffidsting evils and not to characterize or condonn 
past wrongs. 

Assuming for argument’s sake the correctness: of the forego* 
ing, upon what foundation does the complainant’s riMe rest! 

The theory is compendiously riiown by the following ex- 
tract from the brief submitted: 

« oaxudeb aralogoob to a josos. 

“ The truth is, where a common carrier, Charged with the semt- 
Judlclal duty of holding the scales even between various shippers who 
compete with one another, and of rendering Impartial service to all 
alike, proceeds to buy up the business of some of these competing 
shippers, the case Is as If a Judge upon the bench should proceed to 
buy up the claims of some of the litigants In his court The one prac- 
tice restrains trade and fosters monopoly as much as the other would 
hinder Justice and promote corruption.” 

This delightful argumentum ad judicem shows that what 
is really complained of is the bald fact that the railroad 
omnpany, by owning the stock of various coal companies, 
controls and practically owns so much anthracite coal that 
it cannot be trusted to deal fairly with the rest of . the world 
in the matter of lawaqiortation charges, which matter 
[406] the judicial branch of* our Government is not content 
to leave to the regulation of another governmental sgUM^, 
viz, the Interstate Commmroe Commission. 

It cannot be charged, and is not asserted in argument, that 
monopoly exists because of the control of so small' a portion 
of anthracite acreage as has been stated above; nmr yet 
the mere fact of transporting a oonrespondingly saoiaU iwo- 
portion of aU tiie coal carried by all carriem So there is 
found, in the very large proportion which tiie bozl from 
the I,«ehig^ lands bears to all the coal earned'^ tiie<Leii4^ 
Bailroad, a monopoly within the *^terziti»ial unit ’^ consist- 
of the landc piesimtiy Nache^ ^ 

of t^torud noi^^ 1 do n^ 

tU^lpiie investigati^ lor i|l does 
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^ jrijeijlilhiiMfipdto'^^^^^^ 

: The reli^one whidi 

up<m i&teratate' etnuMMei ; 
sdetions begiiii exist, and end within tiie hniitS' i;^ 
‘'^^>*8tate of l^enneylvania, and are there entirely legsL f ' 
i t ».T he' discussion of the “Anti-Trust ” portion; irf: 

i^hill has resulted rather from the vigorous confidence cif 
: oop^ from any perception on my part of its difficidtor. 

: If A Lackawanna case is to be followed, and any vio? 
hittion (at or since time when bill filed) of the Commodities 
Gaose denied, there is no life left in this action, unlen the 
meaning of the well-worn phrase “interstate commerce” is 
receive fretii enlargement. Complainant’s evidence Mid 
tvwiaiBt largely in an iteration of alleged wrcmgs 
committed in those far-off days when the same entity could 
‘ Hun, transport, and sell its own coal without encounteri:^ 
gdysmmental interference. So great were those wrong^.it_ 
ib i^d, even though tran^ortation and pwnerdiip be 
pnrr fully divorced in “good faith,” their recurrence can 
01 ^ be effectually prevented by finding monopoly and re- 
straint in any ownership by a carrier of potential tonnage— 
yhi ^ is undoubtedly the railroad way of regarding tin- 
;-ifi|ibd:Coal. 

it is still true that to violate the Shermui Act tii^ 
^ ^ iwmmpoly or restraint of a particular thing— ^. in- 

" ttretatiC ~ Separated from the Commodities 

. the aamfl kind of argument would apply to whiat 

jl^own on the extensive realty of one of tikS ' 
-i'l^|ji4'*®Eanit ” raihroads of the West, and there is at bottom: 
iSliil^crse^ between this argument against ^ Letd(|^ 
^ki retention of its coal stoi^ and the i^y hOSt^i 
ly justice Brewer in an address we^ w^ 









oomaMroe Ursiunm acht .any. 

..^.pilplw iha proof of &•’ pi^daf ' k- in tho/livt^ 

Jl k impoonUo to find any of tho norm4 

without also finding vioktioais of the Conini^ 
.tkn C^ none k discovered. As to restraint of mt«^ 

state trade in coal transported over the Ldii^ Bond, thim 
Ipan be no restraint without control, and, since the railrbad 
does not control the coal it carries, it has no means of 
restraint 
Bill dismissed. 


tTNITED STATES v. BEADING CO. ET AL.« 

(Ptstrict Court, E. D. Pennsylvania. July 8, 1915. SuK>lementul 
Opinion, October 27, 1915.) 


[226 Fed. Rep., 229.] 


^ONOPQLXBS 16~-Co1CBINATION8 IN VIOLATION OF ShBBMAN 
Lbask of Coal Roads.— The Lehigh Coal & Navigation Company 
was the owner of mines and a large acreage of coal lands in the 
anthracite regions of Pennsylvania, and of a railroad, 180 milleS 
long, with Its branches, to which its mines were tributary, and 
which, extending to the Delaware River, where it connected with 
other roads* including that of the Central Railroad Company r^ew 
Jersey. In 1871 it leased its road for a long term to the Central 
Company, to receive as rental ono-third of the gross earnings of 
the leased road, afterward modified by fixing a maximum and ndnl- 
mum annual rental. It also agreed to ship all of its coal, wl^ the 
Stgeei^on of one-fourth of its production In the Wyoming legjkMh 
over Central Company whenever destined to points 

non and Judicial decision, at what period of time interstate coai- 
asmrce begins and where it ends? If we listen to the centmittiimn^oat 
Sppa be led to believe that when the farmer sows htg wheats 

hayliw <11 Tlew the gathering in the fau of a crop of gralA; 

Int^d* to sell to a mill in some other State, the power ^ 
gkW attaches as upon a beginning of interstate commetue And 
ttnues nntll the wheat has been manufactured Into biuad 
by, eonsipner.'* Address before Virginta Stati Bgg Aisibcttjti^ia 
1906. . /"'c/ 

case Is pending In the Suprepm Ooi^ oil tite 

■ ■ ' ■ 




mmnk : 

on tiitt t^t it wan not 

> , not oinm^ to create mono^ or to reetraln 

^ jin violation of Sliennan Ajatl*Traet Act July 2, 1890, 

A e(7, II 1. 2, 26 Stat 209 (Comp. St 1913. il 8820, 8821), eltlier 
; production and sale or tlie transportation of coal, but tliat, 

under tlm drcum existing at the time it was made, it was a 
. proper business arrangement, advantageous to both parties, by se- 
qiriiig to the coal company, whose mines were reached only by the 
'leased lines, a permanent outlet for its coal to the seaboard and 
elsewhere, which ever since enabled it to compete with other pro- 
ducers, and to the railroad company, a permanent share of the 
coal of the region for transportation, which it was in danger of 
losing through combinations and traffic arrangements between other 
roads.* 

[Bd. Kote.— For other cases, see Monopolies, CJent. Dig. 1 12; Dec. 
Dig. 16.] 

IMOI MoifOPOLiES 16 — Combinations in Violation of Shebman 
Act — w.ATT:ynAn AND CoAL CoMPANiics. — ^A Combination of a coal- 
mining company and a railroad company, by whose line the coal 
of the mi ni ng company can be transported from the mines, through 
the medium of a holding company which owns the stock of both 
other companies, is not. necessarily unlawful as in violation of 
Sherman Anti-Trust Act July 2, 1890, c. 647, §1 1, 2, 26 Stat 209 
(Comp St 1913, 91 8820, 8821), unless unlawful methods or prac- 
tices are resorted to which tend to create a monopoly or restrain 
competition. 

[Bd* Nota— For other cases, see Monopolies, Cent. Dig. I 12; 
Dec. Dig. 16.] 

MONOyOLIBS 13-<kUIrMlNING COMPANY — ^BxTENT OF HOLDINGS AND 
Busxness — Monopoly ” — “ Restraint of Trade.” — ^The facts that 
, a coal-mining company, under the sanction of State laws, has ac- 
and holds large bodies of coal lands far in excess of its 
present mining needs, and that it mines and sells a large per- 
centage of all the anthracite coal produced, do not of themselves 
constitute a monopoly or restraint of trade, in violation of Sherman 
. AnB-Trust Act July 2, 1890, c. 647, 91 X, 2, 26 Stat. 209 (Comp. 

(Bdr Nbte,— For other eases, see Monopolies, Dec. Dig. 13. 

For other definitions, see Words and Phrases, First and Second 
li Restraint of Trade.] 

Ilos^^ IN Violation of Sbebisan AC|tH99AIi 

Reading Company, which owned all of the itOffiE 
A Reading Railway gonmany and. of 
Coat A Iron Company, a large prddUeiif: of. ; 



^UfWaf. 



' 'taught Inlireatlili. 

<rf New Jerwr^ whldi also owned fbii 
the Lelilgli ft Wilkes-Barre Ooid 
' two ntlway eompaniea did not compete In the carrtaie 
' their lines extended into different parts of the inixi^ 

and reached different mines; but the two coal ooiii^hlte 
tosether mined and sold 20 per cent of the total prodnctiiki Of 
anthracite coal, and the same was sold largely in the same mar- 
hets. Held; that the uniting of such companies in the same owner- 
ship created .a combination in restraint of interstate trade in yio- 
lation of Sherman Anti-Trust Act July 2, 1800, c. 047, i 1, tiO 
Stat 200 (Comp. St. 1918, I 8820). 

[Bd. Note.— For other cases, see Monopolies, Dec. Dig. 20.] 
Monopolibs 16 — Intebstate Commbrcb Act — OoMiconims Olausb — 
INTEBEST OF Gabbieb IN CoMicoDiTT Tbanspobtbd. — The Philadel- 
phia ft Reading Coal ft Iron Company was incorporated in 1871 
as a subsidiary company by the Philadelphia ft Reading Railroad 
Company to take over and operate coal properties which the rail- 
road company had purchased or desired to purchase. In 1896, 
when both companies were In the hands of receivers, a reorganlea- 
tion was effected. The property of both companies was sold. Most 
of the railroad property was conveyed by the purchasers to the 
Philadelphia ft Reading Railway Company, organised for the pur- 
pose, while the coal property was reconveyed to the coal and Iron 
company. The capital stock of both these companies was issued 
to the Reading Company, a holding corporation, which has since 
continued to own practically all of the same. Since that time, while 
there has been a common own^ship of the two companiM and 
to some extent common directorates, their operating departm^ts 
and officers have been entirely separate, and the business betw^ 
them has been conducted at arms’ length. The railway compimy 
has charged the coal company customary rates for the carriage 
of its coal without discrimination, and has purdbased and 
for all coal for its own use. Held, that the railway compdr^ did 
not mine or produce the coal transported for the coal company, 
nor did it own or have any inter[281]e8t, direct or Indirc^ in 
>riidi coal, which rendered its transportation of the same un^^viifiiU 
under the Commodities Clause of the Interstate-Commerce acit^^ a^ 
adtM to Hepburn Act June 29, 1906, c. 3691, I 1, 84 Stilt. 586 ' 
(Obmp. St 1918, I 8668, cl. 6). ^ ^ 

[Bd. Note.— For other cases, see Monopolies, Dii." I u 

Suit the Uiutedetoj^{i^(««^ 
j ||iii |;i Mi>y’«nd otheri. On fli»l Iwanng'v ''-B m 
‘ tyiitetetMi in part, uad- in' 







0«n., A OamiU Teddy Aast Att^. 
M, Oordony Sp. Asst. Ati^. Gen., for tbs 


vvviBsN^w^ 1^. De Fore$t and "Wm. A. Barkcdowy botii of Kew 
Voiriic Ci^, for defendants Central B. Co. of New Jersey. 


Jachaon E. Reynoldty of New York City, for defendants 
Beading Co., Philadelphia & B. B. Co., and Philadelphia A 
Coal A Iron Co. 


Henry 8. Drinker, jr., Abraham M. BeiHer, and John O, 
Johnson, all of Philadelphia, Pa., for defendant Lehi^ Coal 
A Navigation Co. 


Win. Jay Twmer and John G. Johnson, both of Philadd- 
phia, Pa., for defendant Lehigh A N. £. B. Co. 

Before Buffington, Hunt, and McPhxbson, Ciroait 
Judges. 


McPherson, Circuit Judge. 

This action was begun in September, 1913, and is the sue* 
cessor of an earlier action brought in 1907, which was de- 
cided by this court in 1910 (188 Fed. 427), and by the 
Supreme Court in 1912 (226 U. S. 824, 38 Sup. Ct. 90, 67 L. 
Ed. 243). The suit of 1907 was brought against six of the 
railroads that reach the anthracite coal field of Pennq^lvaniS, 
with certain coal companies and other defendants. It rested 
: ;e)ii:lNizd.y on the Anti-Trust Act of 1890; the Commodities 
:C^|S^ of 1906 was not involved. The resolt of the suit wssto 
iidefl^ese: two transactions unlawful — a combination through 
jf^ Iron Company to prevent the construetion of a 

■■■'y f iljf faBd ) sod s class of contaracts known as the ** 66 per omt 
the principal complaint of tilm Gomffh- 
^|^ii||^|Hpl||i^»ithat the carriers had combined to dutrfitiiitsille 
themselves, tms not sustaiittdi 
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..•^>4l!^'’knrfahMM of theM'tiM'Safureaie Coij)(£i’i^:i^ 

if such combinations had beon madtivilLi^piK 
bjf; :iwparato^ attacked, and therefore dismissing the biU an 
ibiilHiam, but without prejudice to the Gh>yemment’8 Hghf'ib 
sue jlbem in detail. The action now before us undertakea lb 


prove the existence of one of these combinations, altitouf^ 
^e charge made in the suit of 1907 has now been expanded 
ao ais to embrace other transactions and other defendants titkak 
were embraced by that proceeding. The situation is coitf- 
plicated, and may be difficult to state with dearness. It nmy 
perhaps simplify matters if we premise some [S88] general 
statements before taking up the Government’s case and the 
various answers thereto. 

The present proceeding in equity declares its object to be: 
(I) To prevent the defendants “ from further restraining 
and monopolizing, or attempting to monopolize, interstate 
and foreign trade and commerce, especially in anthracite 
coal, in violation ” of the Anti-Trust Act of 1890; and (2) 
to prevent some of the defendants “from transporting in 
interstate or foreign commerce anthracite coal (not intended 
for their use as common carriers) mined or produced by 
them, etc., in violation” of the Commodities Clause of the 
B(;t of 1906. 

Confining ourselves for the present to the alleged violation 
of the act of 1890, we note that the subject matter of the liti- 
gation is the interstate and foreign trade in anthracite oe«^ 
The coal in question is produced solely from the PenniByl- 
yania deposit, which in the light of our present knowledge 
jpams to be unique. The United States has nevw owned 
oontrolled it; tim present landowners derive their title 
j^oai the Penns or from their successor, the Commoni^althl; 
oi Pminsylvania. What kind of regulation tlM State mil^ : 
have put in force over this mineral asset, if ita value 
been realieed a century ago, and if tfae> vieiri imbr'eiUrM^v 

cons»vatkn ef aiMtaiyd 
then prevailed, is purtiy a mallMP '^ ^ 

- What aotuaU^ happened wanlh^ 

came, to .be>:iecefmaii'’'a».#'’‘eaM^^ 



ill#^ pidTBte 6apitil, alwa:^ M 

f|||^.^|)f^^ WM attmtod iluMto. Hui 

unsettled, and tbe State derired to see 
^ ^^r^ped and was willing to <^er induoementa to that 
a xesult, numy persona acquired coal lands tot small 
unto the liberal land laws of Pennayltania, and viud- 
to niining and transporting enterprises were promoted, 
haually under the direct encouragement and authority of 
logislation. Obeying an inevitable tendency, tile 
ownertiiip of these lands in the course of years pass^ into 
tim. hands of a comparatively small number of individuals 
a^ corporations, so that now, although there are still many 
smalls owners, the great bulk of the deposit belongs to a 
few large corporate producers. The agencies of production 
and transportation have been vastly improved and multi- 
plied, and the use of the fuel has become so widespread that 
many industries and a very large number of homes are noW 
greatly interested in the way the owners deal with their 
property. 

The general situation from the point of view of the large 
coal-carrying and coal-producing companies was thus sum- 
marised by Judge Gray in the first Beading case, 188 Fed. at 
page 487: 



"As awean from die undisputed testimony of the defendants, 
^MOt present holdings of coal lands have resulted from aequisltlmm 
made through a long period of years by the companies named req^ee- 
tividy, 6r thdr predecessors in title, beginning, In the case of some 
of the largest holders and In respect to the larger part of the aoqul- 
10^ prlw to 1874. The gradual growth of these acqulsltiohS 
and Urn oenseaueirt development of the present situation. It is eea- 
teoded by the defendants, have been induced by natural causes, Siidi< 


a|^^ geodrophlcal and timographtcal features of the anthracite coal 
which have presented serious obstacles to the construction of 
Wifh which it was sought to penetrate the different 00^1 
fflil] the anthracite region and which have enhanced enO^ 
their construction; that In the earner iModS'di 

K f- tUs region, whan the mhies and the jWedntifiMii 
^firgily In the hinda vt indlviduids nadrSSHdt egii 
iness of adning and marketing co^d 

Ih the fWUre dr bankruptcy m fhMe c^« 
Iw'lhdfVidiiift' euptctter' ekiinmett'': 



;|woeMHUv:M’vQH^ 

at»cdffnj»^ ail)i ind<ii<!^^ !lji^fig|^ 

;;ppf># '.’iw''^ 'the natniM, ti^il;; '^t' 

'iuAd labor troubleii have i»nMbnted to Hie'ffiiBi^lw^ ^ 
l^%taatlaa : that tbeae strikes and labor troubles eiditod^ '^ 
0iS<'^wal4ialiita and ooal<«hlpplng operations oC tlis adiole rsgton,' ; 
.a|Bs^ng all producers, great and small alike, a>ul that the soUdatttg : 
of toe lator unions compelled a Joint agreepient, embnudUg ,i^ 
i^bgaged in mining operations as to the terms of settlemmit : that: toiM 
toe lut setoement, In 19(&-08, there has resulted a condition oif dm^ 
ipatotlTe Industrial peace In the anthracite region; that tola oOndl* . 
tom,' togethtf with the Increased demand tor and the ooaseiiuekit 
tooeased price of coal have regulated without destroying the natuiat 
competition of the great carrying and producing conqiantes ; . that, 
many economies In the production and sale of coal have been s^e 
possible, wasteful production largely done away with, and, mote 
toah all, a wise and sclentlflc conservation of the future supply Of 
this necetolty of modern life has been brought about, to the Inflnlie 
advantage of the public and of those connected with the production 
et coal, whether as capitalists or laborers. 

"It is further urged by the defendants that the destruction of 
iweeent conditions and methods attending the production and sale of 
coal will produce a deplorable anarchy In the trade, and Involve In 
cdofuslon and financial loss all those engaged therdn, a confnidon 
and loss by which the consumer Is bound to suffer.” 


We think the contentions then made fairly state many of 
the facts, and in the present case we may say of them, as 
liras said by Judge Gray, that while they are not decisire they 
are pertinent because their importance challenges the court’s 
careful consideration of the question at issue. When irfi! 
insider that some of the defendants ^ip coal to almost jdl 
the States and to three foreign countries, we obtun some 
conception of the magnitude of the trade, and the need of 


csiition in dealing with so vast a subject. 

Government is not making any attack on the dtli^ 
whiito tile defendants hold the lands they own in the : 
igflvania region, nor does it seek directly to divest.or 4 


tiieir enjoyment thereof. The bill does not complmnttol thi 
jiutiiod (in and of itself) by which the title 




^ coal, so far as these metiio^ 
;i^piaining . of . the mere^^ainomit^ of 



«ztait of tiicor bvuniiMB;: tha 

auoh amoimt or gacii extent to 
of itself f the act is directed simply 
ifg^ tiH t ■ ||inr«Mon«.bla restraint of Interstate and foreign 
<end neither the amount of the defendants’ holdings, 
nor \^!te extent of their business, is relevant to the present 
isigu^ except for the light that may be thrown tiiereby 
upon the effect of the defendants’ conduct on interstate and 
foreign trade. In a word, we must keep steadily in view the 
only legitimate object of the proceeding — namely, to show by 
eiid<moe that the trade referred to has been unreasonably 
restrained; and we think the investigation falls [884] nat- 
urally into two principal divisions: (1) Whether production 
has been unreasonably restrained ; and (2) whether a similar 
restraint appears in respect to the sale of the product. 

.With these preliminary remarks, let us turn to the bill and 
answers, summarizing them as much as possible, in order to 
see what questions are presented, and to obtain some idea of 
their relative importance. Approximations are used 
throughout, and in the first instance we tiiall state the facts 
with special reference to the alleged violations of the act of 
1890. There is little dispute over the facts; the controversy 
is over the proper inferences to be drawn therefrom. 

. The bill, or petition, charges as follows : 


SUBJECT OF THE LmOATIOMT. 


As already stated, the subject is the interstate and foreign 
ti»de in anthracite coal from the Pennsylvania fidd. The 
lai^r sizes are extensively used for domestic purposes 
thfot^out the New England and Middle Atlantic States, 
tmd to a less extent in other actions of the country and in 
0iiD^a< Small sizes are much used for steam purposes, 


iSilhly ih the larger cities of the East. In recent years ^ 
production has been 75,000,000 tons; in valuh 
^^It^^ ipaoBg the mineral products of the Unit^ StdeSii 
is known to exist, except in nortiiatit|nrill 
irhOre the depotit is by far tlm hugest" 
ibih' Tt is fOund in several adjoining couuti#ii^. 
(not always eontigumu). of aboirt^ 





mitta : ^ pciltall^’:^|i^ 

Irom Pl^actelphift^ iiO miles 
nules from Pittdt>urgh, and 265 miles fnmi 
iK>rt of B In some aspects there sxe ioiir 4i^ 

Oj^iiDB of the field, but for trade purposes there are alil3r 
|l^m north to south, they are known as the Wjott&B^ fe*' ; 
fion, 176 square miles in area, the Lehigh region, 45 square 
DB^es, and the Schuylkill region, 263 square miles. Smahtmet 
a&d Wilkes-Barre are the principal cities in the first; £hude^ 
ton, in the second ; Pottsville, in the third. Two varietieB^ ' 
anthracite are produced, white ash and red ash, these being 
further sub-divided; the Wyoming and the Lehigh regions 
produce the white ash almost whoUy, while the Schuylkill 
region produces both varieties. 

In the earliest years of the industry the only transporta- 
tion was by river or canal. But the railroad soon supplanted 
these agencies and now carries nearly all the output of tile 
nunes to market. Ten railroads enter the field, namely : 

(1) The Beading Bailroad, which runs from the Schuyl<‘ 
kill and the Lehigh regions to Philadelphia, and tiMUtoe 
through New Jersey to Port Beading on New York Harbor. 

(2) The Central Bailroad, which runs from the Wyoming 
and the Lehigh regions, through Pennsylvania and New Jer- 
sey, to Port Johnston, Elizabethport, and Jersey City, all' on 
New York Harbor. 

(8) The New England Bailroad, which runs from tiie 
L^igh region to Campbell Hall, N. Y., connsi^mg time 
with the systems of the New York Central and of the .Now 
York, New Haven & Hartford. 

, ; ; [2M] (These three railroads are partiee defmdamt; tite 
remaining seven are not) 

(4) The Lehigh Valley Bailroad, which runs from aU t^ 
regions to Perth Amboy and Jersey City, both on NewrY«||dt ; 
Harbor, and also to Lake Erie. 

(5) The Pennsylvania Bailroad, whitii also 

.tlferegions. ■ 

^(6). The Delaware, Lackawaima^vft rvWeftietia4:Btiy^^ 
^Ipb.rnns from the Wyoming. 

PijiilKhor, and.also to BnflWi^cv^' ,■ VV. iU.'.- 



twm it<i^ Wyommg'/ 
on New Yoric Herbori usd also to 


(8) Tbe New York, Susquehaima ft Western Bailroad, 
wUch rans .lrcBa the Wyoming region to Edgewator, on 
New Ymrk Harbor. 

( 9 ) The New York, Ontario ft Western Bailroad, whidh 
UnMj&om the Wyoming region to tidewater at Ccwnwall, <m 
^ Hudson Biver, and at Weehawken, on New York Hai^r, 
md also to Oswego, on Lake Ontario. 

• ^10) The Delaware ft Hudson Bailroad, which runs frmn 
tha Wyoming region in a northerly direction. 

' It will thus be seen that eight railroads reach the Wyo* 
hiing regkm, five reach the Lehigh region, and three rea^ 
the SchuylkilL All of these eight railroads have been op- 
erating in the field since 1870 at least; of the other two, one 
entered it directly in 1882 and directly in 1894, and the other 
entered in 1890. 

•IVo lines of canals also are still in existence and do some 

h iMtinftfifiL 

(1) The Schuylkill Canal, which follows the Schuylkill 
Biver from Port Clinton to Philadelphia, and is owned and 
opwatod by the Schuylkill Narigation Company. 

(2) Tlie Lehigh Canal and its continuation, the Dela- 
ware Division Canal, which follow the Lehigh and the Dela- 
ware Bivers from Coalport (or Mauch Chunk) to Easton 
and thence to Bristol. These canals are operated by one of 
the defendants, the Lehigh Navigation Company. 


Ail the railroads mentioned, except the New England and 
^ Delaware ft Hudson, reach New York Harbor, and toat 
pinbrt receites about 25 per cent of the total tonnage shipped 
nunes. The freight rate is substantially the same 
eash^^^^^i^^ New York Harbor is the largest market 
itew j^^trof distribution, all the coal terminals being Oh 
ipl^Mfin^ore in New Jersey. Bunning from ttortlt 
as foUows: 

'^;^ij^M#lih^Bi^wator, the terminal of the NeW'YorlL' BtHl^''' 


* W*<eni. 
of the D^ware, Lsidte^anna ft 





Oj^nfon :«( ^'Ooilir& 

V iv : V' iAjl of tlie Erie, and alao of 

i ..Torkj Onterio-A-Western. 

At Elizabethport and at Port Johnst<m, of tile: 
tral Railroad. 

At Port Beading, of the Beading Bailway. 

At Perth Amboy, of the Lehigh Valley. 

At South Amboy, of the Pennqrlyania. 

At these terminals, the coal is screened, weighed, dumped 
into barges, and sold free on board. From the three Upper 
terminals the freight [336] charge to a dock in NeW’ York 
is about 15 cents a ton. From the remaining and more die* 
tant terminals it is 5 cents more, but the selling price at the 
terminals is 5 cents a ton less, so that the price in New York 
City is the same, whether the coal comes from one terminal 
(Hr another. Some of the coal shipped to New York Harbor 
is not transferred to barges, but remains in the cars, these 
being towed on car floats to or toward points of destination. 

After New York Harbor, Philadelphia is the most im- 
portant market. It is served by the Beading BaUway and 
by the Pennsylvania Bailroad, and is a point from whidi 
a large quantity of coal is distributed by water, most of it 
going to New England. 

Of the total production of anthracite, about 12 per cmt 
is consumed locally; of the remaining 88 per cent about 
one-fifth finds a market in Pennsylvania, and four-fifths 
elsewhere. 

Taking the latest figures that are available — ^for 1906-— 
the shipments from the mines were distributed to the fol- 
lowing points: 








^k'v:v; -fV; 

Opli^ of fhe Court. 

r/^friwM pioiKdiaM probably still maintained, although 
innoU prodnction has been inoreaaed by 10,000^000 tons 
brnuH^ 

cngnBBAZi rascBiFnoN or oEFsimAKTS. 

I ^e Seeding Company— called herein the Holding Com- 
pany— is a Pennsylvania corporation created in 1871, with 
ektaosiTe powers that need not be enumerated. Its general 
office is in Philadelphia, and its present name was adopted 
in 1896. In November and December of that year its capi- 
tal stock of $100,000 was increased to $140,000,000, divided 
into three classes, and all the stock has been issued. Its 
funded debt is $180,000,000. 

I The Philadelphia & Heading Railway Company — called 
the Beading Bailway — is the successor of the Philadelphia 
Beading RaUroad Company. It is a Pennsylvania cor- 
poration created in November, 1896, with a capital stock 
of $20,000,000, afterwards increased to $42,500,000, and a 
funded debt that is now $50,000,000. Since December 1, 
1896, it has been operating a system of railroads that extends 
southeasterly from the Schuylkill region of the coal field, 
through Beading, to Philadelphia, Port Bichmond, tuid 
Wilmington, all on the Delaware Biver. From Philadel- 
phia its line runs northeasterly, through Bound Brook, to 
Port Beading, on New York Harbor. It is also operating 
barges and other vessels from Port Bichmond to the prin- 
cipal [287J ports of New England from Long Island 
Soun<i to Maine, and it operates similar vessels from Port 
Bichmond to the general neighborhood of New York. Since 
]|,|CNS and 1900 it has connected at Philadelphia and at Wil- 
mington witii the Baltimore & Ohio Bailroad, thus forming 
a itiupugh route from the anthracite field to Baltimore and 
WMhington. Since 1896 it has connected at Newberry 
- Pa., with the New York Central Bailroad, tiuis 

v thmt^ route to points on the latter road bs- 

lirie and the Hudson Biver and betwecm ASktoj 
jit 'Botterdam Junction, .N. ood^aeto 

reaves, pc^;^' 
New '^kiglahd. '' To tito'''pbihto:''i|i^:; 





OirtUcn the <6oiirt 
t»y its own linM^ <« tikose ooaunolanw^^^ i^^^^^ 
lifgs i^tUi^tities of general mMehaadiae and of ioQal^vli^ 
bituminous and anthracite. -> . V 

The Philadelphia & Beading Coal & Iron CompanyU- 
called the Coal & Iron Company — ^is a Pemu^lvania oor* 
poration, csreated in 1871. Its present capital stock is $8,000,- 
000, and its debt is more than $74,500,000. Both beforo and 
since 1901 it has owned or leased about 98,500 acres of cq^- 
bearing lands in the Schuylkill region, containing max^ 
million tons of coal, and has shipped the coal taken flblp 
these lands and the coal bought from other produce to 
many eastern, southern, and western markets. 

The Central Bailroad Company of New Jersey-Called 
the Central Bailroad — is a New Jersey corporation created 
in 1847. Its present capital stock is $27,500,000, and its 
funded debt $48,000,000. Since before 1901 it has operated 
as owner or lessee a railroad system that extends from the 
Wyoming and the Lehigh regions easterly across Pennsyl- 
vania and New Jersey (via Phillipsburg opposite Easton op 
the Delaware Biver) to Port Johnston, Elizabethport, and 
Jersey City — ^three points on New York Harbor — and ex- 
tends also from Newark, N. J., southerly to Delaware Bay. 
It has extensive power to build and operate branches. Since 
before 1901 it has also been operating barges and other ves- 
sels from Port Johnston and Elizabethport to New Ybrk 
City and to ports on Long Island Sound and in New Eng- 
land; and it also operates car floats from Jersey City to 
Now York City and to other points not far away. Before 
and since the same year its system has had the following 
connections: 

(1) At Phillipsburg it coimects with the Pennsylyabia 

Bailroad system, thus forming a through route from the 
anthracite field to Philadelphia, Wilmington, Bal^mOfe, 1 
and Washington. . 

(2) At Boston it connects with the Ldhigh A ; 

Bivft B^way, this road in turn canneehUjl'at 

^ith the system of the Now Tpr^ New 
;||i||^prd Bailroad, thus forming 4 rot^ 

field to points in oehknl a£^ south^ Nb# 



.HfM Ldiigh BiT«r, mA ^ib Nocdif 

vo^n and at BetMehem Junction, it connects with the 
jUbij^ B^ew Shigluid Bailioad, this road in turn con- 
at Hall, N. Y., with the STstem of the 

New Haven A Hartford Bailroad, thus form- 
ing another through route from the anthracite field to points 
in central and southern New England. 

(Slfi] (4) At Sterling Junction, and at Weehawken, it 
eoniiects with the West Shore Division of the New York 
C<tttral Bailroad — ^the West Shore in turn connecting at 
^eet Albany with the Boston A Albany Division of the New 
York Central, and connecting also at Botterdam Junction 
with the Boston A Maine Bailroad— thus forming through 
mutes from the anthracite field to points along the Hudson 
Biw and between Albany and Boston, and to Boston and 
Portland and other points in central and northern New 
England. 

(6) At Sixtieth street, New York City, via car floats from 
Jersey City, it connects with the main division of the New 
York Central, forming a through route from the anthrarate 
fii^d to points on that system along the Hudson and else- 
where. 

Over these routes it has carried much traffic of all kinds, 
including anthracite in large quantities, to New York Har- 
Iw, Long Island Sound, and New England, from Long 
Island Sound to Maine, and also to many other points 
rwch^ either by its own lines or by the lines of the oonnect- 
^ngcsrriers already named. 

!^e Lehigh A Wilkes-Barre Coal Company— called the 
V^Bhes-Barre Coal Company— is a Pennsylvania corporation 
CPIflMied in 1874 by the merger of two other companies. Its 
ratwint capital stock is more than $9,000,000, and its funded 
is $17,000,000. Since prior to 1901 it has owned 

InaWfl IfitOOO acres of coal-bearing land^— 13,6(W 

in the Wyoming region, and the rest in t^ 
These lands contain many million tons of 
bat mined lor many years, buying also 
and has shipped and sold the ,qm 1 ^tadar, 
Eastero marlnte fxm : 








Philaddt>hia iidso ahd some 

eoi^;>' ■;'■■ ^^.'y ^rn^ty 

S’ ti^ Lehigh Coal & Navigation Company-H^ed tho;^ 
jlhi%h Navigation Company — ^is a !Pemu^lvania corporatii^ 
<mBeted in 1822, originally to hold lands, and to build a culI^ 
and riack-water navigation along the Lehi^ Biver. After- 
vrards it was authorized to build certain lines of railroad 
Its capital stock is more than $26,000,000, and its funded 
debt is more than $21,000,000. It built and still owns and 
operates the Lehigh Canal, which runs for 46 miles aloi^ 
the Lehigh Biver from Coalport (or Mauch Chunk) to 
Easton; and it leases the Delaware Division Canal, 
connects with the Lehigh Canal and runs for 60 miles along 
the Delaware Biver from Easton to tidewater, at Bristol, 1$ 
miles above Philadelphia. These two canals thus form a 
continuous line from the anthracite field to tidewater, and 
the Lehigh Navigation Company has operated them for 
many years as a common carrier, anthracite being the prin> 
dpal freight. Its railroad is the Lehigh & Susquehanna 
Bailroad, about 180 miles long with tributaries and branchto, 
which runs from Phillipsburg northwesterly through Penh- 
aylvania, touching the Schuylkill and the Lehigh regions 
and penetrating the Wyoming region as far as Wilkes-Barre 
and Scranton. It has long controlled by ownership or other- 
imse more than 13,000 acres of coal-bearing lands in tbe 
Lehigh region, containing many million tons, the anplial 
produrtion being nearly 4,000,000 tona Its coal is riiipp^ 
mainly to eastern markets, including New York CHty 
[889] and its neighborhood, points in New England from 
Long Island Sound to Maine, and points from Philaddphu 
to Washington. It formerly owned also more than 8j00b 
acres of coal-bearing lands in the Wyoming regicm, 
b^g acquired after the construction of the Lehigh ft Stiik' 
quehaima Bailroad. It owns and operates (untiOi re^^|‘ ' 
a gRthering line, the Panther Creek Bailroad, which pot^^ 
^e product of its mines and connects at Banto ; 

Ih^ of the Central Bailroad, and bonnpcts h!hl0‘ 

the lines of the Beading BaU'Thy ahd.o1f;th«;£y^|^ 
Bailroad. Almokt; tdl 't^'Nhvigi^ 
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by' tJieae two ooimectioM at 

: < Noaiiiem Baltroad Company is a 

FeBiU!]flTania'’Ddawan corporation ^created in 187T. Its 
.pcaasni capital stock is $1,600,000, and its funded debt is 
|8M,000. Its railroad, 72 miles long, runs from Wilming- 
ton, throng Coatesville, to a point near Beading, reaching 
that city over the rails of the Beading Bailway. At Bead- 
ing, it connects with the Pennsylvania Bailroad and the 
Beading Bailway, thus forming two through routes from 
the anthracite field to tidewater at Wilmington. Until 
February 1, 1900, it operated the line from Beading to 
Wilmington, carrying anthracite as its principal freight. 

The Lehigh & Hudson Biver Bailway Company — called 
the Hudson Biver Bailway— is a New York-New Jersey 
corporation created in 1882. Its present capital stock is 
$1,840,000, and its funded debt is $3^30,000. Since befom 
1901 it has operated a railroad from Easton to Maybrook, 
N. Y. At Easton it connects with the Central Bailroad, 
the Lehigh Valley Bailroad, and the Delaware, Lackawanna 
& Western Bailroad (the last two companies not being 
parties to this action). From Easton it runs through 
Belvidere (where it makes another connection with the 
Lackawatma road) to Maybrook, where it connects with 
the system of the New York, New Haven & Hartford, thus 
forming a through route from the anthracite field to points 
in central and southern New England. It also reaches 
Campbell Hall, N. Y., where it connects with the New York 
Central ^stem, thus forming a through route from tire 
Ctud field to points on that system. About 20 per cent of 
its tonnage is anthracite. 

The Ls^igh A New England Bailroad Company— called 
New England Bailroad — ^is a Pennqrlvania-New Jersey 
: 0 present capital sto(^ is $1,000,000, and its 

is $8,000,000. Its road runs from several points 
to Campbell Hall. In Pennsyftiniai ft 
1$; ' ^ Tamaqua, in tihe Schuylkill region, witN the 

y-i and with the Panther Orecdt BSilibad' <61 

Cmnpany; at Slatingt^^ wiiii ' tbi 




Bikilroad ; aod at i pmnt d{^poct^> 
too, a^ :a^ at Northampton, and at Bethlehan^ 
idtti ^ Central Bailroad. At Campbell Hall^ 
villi (be qnst^^ of the New York Central, and of tiie^NeV 
York, New Haven & Hartford, thus forming a thxoc^ 
route to points in New York and in central and southMn 
NeV England. About 16 per cent of its tonnage is aii'^ 
thracite. 

; Yhe individual defendants have been made parties to. the 
bill in [S40] their character as officers or directors of sonis 
of the corporations defendant. 

OHABOES AGAINST DEFENDANTS. 

The charges against the defendants must be much con- 
densed. The transactions attacked are divided into three; 
dasses; The first, comprising acts and agreements before 
1896; the second, those from 1896 to 1901; and the third, 
those from 1901 onward. This is the general division, al- 
though occasional overlapping may take place. 

Bkfobe 1896. 

1. TramaeHont of the Reading Railroad with the Coed db 
Iron Company. — ^The Beading Railway was not chartered 
until the latter part of 1896. Before that time, its main 
line and branches (with some exceptions) were operated by 
the old Beading Railroad, a Pennsylvania corporation, cre- 
ated in 1888. About 1871 the Bailroad Company under- 
took to control in some measure the production of anthra- 
dte along its lines. It announced the policy in that year-, 
stating its reasons to be the serious interruption of its busi- 
ness by strikes and the alternate periods of expansdon and 
^pression in the trade, and stating also that the poUey 
cpuid probably be best carried out without injuring .indi' v 
yidnal interests if the Bailroad became the owner of cdal 
^ds along its branches. Accordingly, it . had sbrendY 
, i^nif^t 70,000 acres, and had borrowed and .apcsit for 
ippose $12,000,000. But the Bailroad’s disrter resbriot^ 1 
llflc^l^e business of a, conmon carrier, and therefe^ 

A Irtm Company, incorporated in ^ year, 



...... . 

. '(MMOn-MtC t^..Ogqft> 

The whole ea{>ital rteiA 
j^tjihe Coel 4k Imh CVwpsny was owned by the Bailrofed^ 
llfhhim ^e shori time the Goal & Iron Company b^pm to 
ifidne iuad sell coal, shipping to market over tiie Bmlroad. 

the original motive to be as stated, the Govem- 
rnent contends tiiat the Railroad soon expanded its poli(7, 
intoniting to Control, not merely enough lands to secure a 
leu dxare of tonnage, but enough to control production in 
the Schuylkill region and to monopolize transportation 
therefrom. In support of this contention, the bill cites the 
report of an investigating committee appointed in 1886 by 
the Railroad’s stockholders, in which the original policy is 
declared to have grown into a policy to prevent competition 
and to secure control, in evidence whereof the committee 
refers to the acquisition of 20,000 additional acres in 1871. 
Citation is also made from the Railroad’s report for 1881, 
which states the object of the policy to be the control of 
the entire production in that region, as well as the control 
of iron production in the Schuylkill Valley. 

Pursuing this policy (the bill goes on), the Railroad for- 
ninhftd money and credit in large amounts to the Coal 4k 
Iron Company, wherewith the latter acquired shipping and 
marketing facilities, additional coal lands, and the shares 
of other coal-owning and coal-mining companies. But this 
policy of buying a large acreage was costly and injudicious, 
much of the land remained undeveloped and unproductive, 
and serious loss often resulted — ^the aggregate thereof [S41] 
being several million dollars, which was paid by the Railt 
nwd directly or indirectly. By September, 1896, the Rail* 
r<wd had advanced more than $66,000,000, none of whidi 
bem repaid. Moreover, the Railroad had guaranteed 
$B^,P00,000 of the Coal 4k Iron Company’s bonds, on which 
it qften paid $1,000,000 a year for interest and sinking-fund 
ctssrges. The Railroad received no interest on any of its ad'^ 
viimceSi^ Porther, the Railroad remitted several million dol- 
friaight <4arges against the Coal 4k Iron Cmnpany^ 
ffnaneial favois— namely, the advance of monjigr 
interest, the payment of loens and of 
4k Iron Company’s btNods, and tim rSt 



ii&c&fp Bftikbad aidNv#lap^ 

oth^ prodiHittB and 

#4a abW to advance toWa)^ complete contrdl; i%e 
of' its progress in that direction is indicated by the fo>lld#<^ 
ii% facts: By September, 1896, the Coal & Iron Company 
had acquired about 169,000 acres of land in the SchuylldQ 
region, more than 98,000 containing coal, and also controBed 
the capital stock of six other corporations that owned nmre 
than 11,000 acres in the same region, 9,000 containing cOaL 
These lands, it is said, contain more than half the coal in 
Schuylkill region, and nearly half the whole deposit. On 
these lands there were 65 collieries, most of which were Op>' 
wated by the Coal & Iron Company, the production in 1896 
being more than 7,000,000 tona As the Coal & Iron C^> 
pany also bought coal at the mines from other producers, its 
total shipments in 1896 over the Railroad were more than 
8j000,000 tona This was about 80 per cent of all the anthra* 
cite carried by the Railroad. 

These transactions by the two companies are attacked M 
outside the normal course of buidness development, and as 
having both the object and the effect of ^ving the ^ilroad 
ctmtrol of production in the Schuylkill region, and control 
of carriage and of sale to and in markets beyond the State. 
Therefore the Railroad's control of the Coal ft Iron Com- 
pany by stock ownership is charged to have been an unlaw- 
ful combination and monopoly. 

But the Government expressly declares that it does not ab- 
tack the Coal ft Iron Company, in and of itself, as an un- 
lawful combination or monopoly. 

’ 2. Leasing of the SehitglkiU and the SuegueJumna ComdU 
hy the Reading Radroad . — ^The Schuylkill Navigation Cmii- 
pany (not a defendant) owns a canal and slack-water naviga- 
tion along the SchuylMll River from Port Carbon to 
delphii^ and since before 1870 this canal has been a vnMt«r' 
route from the coal field to tidewater. In 1869 it carried more : 
^n. 1)900)000 tons of freight, most of it anthracite; andi^i 
ifBs idiai, and for many years had been, eompitii^r aotiv^li;. 
Irith the old Reading Railroad in the eatria^ of coid 
tbi ledm to Philadelphia and to intoptediate {KdiitOp ' 
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m oiirdMr to sai^prws soidi oompetitioa utd to 
ttpu^<i3^t^ownageof anthradto frran Sii^ujHOdU le- 
gioi), toe Bailioad kseed toe canal for 999 yean at an an- 
mnl rantal of $655,000. Afterwards it acquired nearly all 
toe Navigation C<anpsny’8 capital stock and debt, $4,000,000 
and $8,500,000, respectively. Being thus in control, it 
diverted toaffic from toe canal to its own road, so that in 
1880 toe canal’s tonnage was less than 700,000 tons, in 1890 
it was less than 150,000 tons, and since that year it has di- 
minished still further. In 1888 the rental was reduced to a 
nominal sum; before that time the Railroad’s loss in operat- 
ing toe canal had been $150,000 a year, this being the price of 
sappressing competition. The Railroad’s lease and other in- 
terc^ continued until September, 1896, when all its prop- 
erfy was sold at receivers’ sale. The Railroad’s control of the 
Schuylkill Canal is charged to have restrained and monopo- 
lized trade unlawfully because the canal’s competition was 
thus suppressed. 

We need not refer to the Susquehanna Canal — which runs 
from Columbia, Pa., to Chesapeake Bay — ^because the Gov- 
ernment seems to lay no weight on the subject. 

8. Temporary leasing of the Lehigh Y alley and the Cen- 
tral RaS/roada hy the Reading Railroad , — ^The bill goes on 
to charge that the old Reading Railroad, being thus domi- 
nant in producing and transporting coal from the Schuyl- 
kill region, undertook to enter the Lehigh and Wyoming 
regions also. Accordingly in 1892 it leased for 999 years 
the lines of toe Lehigh Valley Railroad Company, which 
entered all the regions and extended to New York Harbor 
and westwardly to Buffalo. It did not act directly in leasing 
toe Central Railroad, but used the agency of toe Port; 


Riding Railroad Company, whose entire capital stock it 
r otoMd. Accordingly the Port Reading Company leased for 
99$ y^^ toe lines of the Central Railroad, which entered 
^ region and touched the Lehigh and toe 

had three New . York terminals. :J^ 
Coal & Iron Company— whose stoi^ 

14 by toe Reading Railroad-ntoni^rsc^ 

I? ; to toe whole oatpvit of toe Ltoi^ 
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huge owiMr and ptb^Stiti 
whose capital stodk was owned by the 
Yalley Bailrood Company. And the Goal & Iron CVtopKl^ 
Jkiade a similar contract with the Wilkes>Bairre Coal' Oesii- 
pany, a large owner and producer in the Wyoming regioh, 
whose capital stock was nearly all owned by the Central 
^Railroad. By these arrangements it is charged that the 
Beading Railroad would have controlled about 75 per cm^t 
of the total deposit of anthracite, and the transportation . 
of about 50 per cent of the annual output. 

Except in their bearing upon the question of the. old 
Beading Railroad’s purpose and object, these leases and 
contracts are no longer important; the agreements with 
the Central Railroad and with the Wilkes-Barre Coal Cmn- 
pany were set aside by the New Jersey Court of Chancery, 
and the Lehigh Valley contracts were thereupon rescinded. 

Chames in 1806. 


In 1893 the old Reading Railroad and the Coal & Iron 
Company went for the third time into the hands of re- 
ceivers, and on September 23, 1896, all the properties of 
both companies were sold at judicial sale in accordance 
mth a plan of reorganization of which J. P. Morgan [S48) A 
Co. were the managers. In November, the Reading Baiheay 
Was organized and took title to the railroad properties 
(except the equipment) formerly belonging to the old Read- 
ing RaSroad, paying for the same by delivering certificates 
of stock representing its whole capital of $20,000,000, and 
by executing a purchase-money bond and mortgage, al^o 
for $20,000,000. The railway took possession on Dec^ber 
1, and since then has continuously operated these roads. ; . 

In November the purchasers at the sale reconveyed to the 
C<^ A Iron Company its former property, induding Iw^, 
imnes, and diares of other companies. In considera^t^ 
whereof it joined the holding compare as eb*Qb]^r 
l^eral mortgage for $135,000,000. Cta Peceiqbcr^l itv.t 
of the reconveyed proper^* hB^i 8^^ 
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frcoaiheold B«ftdmg Sa^ 
fi^ Ht .tht r^eeivmf ode was the whole capital atook of the 
Beading Cw^wny, a Pemu^lTania oorporatum that had 
heen crated under another name in'1871, with power inter 
alia to buy and Bell the shares and bonds of o&sr corpora- 
tions. company had maintained its corporate exist- 

ence, but had done little active business. But, as it ante- 
;dated the Pennqrlvania Constitution of 1874r— which for- 
bade a common carrier to mine coal for transportation over 
its line — ^it was believed to be a suitable agency to effect the 
practical and substantial combination of the Coal ft Iron 
Cq. and the Beading Bailway in spite of the constitutional 
provisipn. Accordingly, its capital stock was increased to 
$140,000,000 and its name was changed to the Beading Com- 
psny— called the Holding Company in this opinicm. 

Ota December 23 the Holding Company took title to the 
whole capital stock of the Bailway Company and of the 
Goal ft Iron Company, $20,000,000 and $8,000,000, respec- 
tively ; to the purchase-money mortgage debt of the Bailway 
Company, $20,000,000 in a single bond; and to all other 
property sold at the judicial sale that had not already been 
conveyed to the Beading Bailway, or to the Coal ft Iron 
Company. The Holding Company thus acquired the equip- 
ment (railroad and marine) of the old Beading Bailroad; 
the claim of that railroad against the Coal ft Iron Company 
for advances and freight, amounting to more than $68,000,- 
000; and the capital stock and debt of the Schuylkill Navi- 
gation Company. In consideration of this transfer, the 
Holding Company delivered certificates for its $140,000^000 
of capital stock (except $50,000 thereof), and on January 
Pi 1897, gave a general mortgage, with the Coal ft Iron Com- 
pany as joint obligor, which covered substantially all the 
propmriy of both companies, to secure $185,000,000 of bonds. 
Of titMs about $50,000,000 were presently delivered, and the 
f fyaainder wan reserved. The stocks and bonds thus d^Vr 
s: ^ Company were thereupon distrfibutitf 

entitled thereto under the pish ofS 
•* ' Holding Company became tin jamui 

formerly ortned and used by thercdi 



''to 
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' ^ beoaane p«(Mid«iit 

i|Mi^V<>f1lie Beading Bailway^ and of tbe GmJ A 
iMi&yy and 4he same person became treasurer of eacdi. Thb w- 
jraetors of the Holding Com[S44]pajiy furniahed a majbrify 
ki the boards of the Beading Bailway and of the Goal A 
Sran Company, and as a rule the majority in eadi of theise 
two boards was composed of the same individuals. 

Of the bonds secured by the general mortgage of 
gl86, 000, 000— which binds both the Holding Company and 
the Coal A Iron Company — ^nearly $61,000,000 were reserved 
(and are being used) to take care of bonds of the old Balt- 
food (hat are secured by mortgage on property now owned 
by the Beading BaB/voay; $14,000,000 were reserved to take 
care of bonds of the Coal A Iron Company; and $20,000,000 
were reserved and have been used for the benefit of the 
Beading Bailway’s roads. 

The general mortgage referred to makes both obligors lia- 
ble for (he interest on the outstanding bonds of the old Itoil- 
road, and (m the similar bonds of the Coal A Iron Company. 
The Beading Bailway cannot raise capital for new construc- 
tion or improvements by a public sale of the bonds that were 
reserved for that purpose by a certain prior mortgage dated 
November 18, 1896, but is obliged to deliver such bonds to tlm 
Holding Company with an equal amount of its capital stock. 
^Riereupon the Holding Company is to deposit the securitieB 
under the general mortgage of January 6, 1897 and issue 
an equid amount of its own bonds, paying over the proceeds 
<of these to tiie Bailway. 

Before tire Holding Company can declare or pay a divi- 
dend, it must deliver to the trustee under the general mort- 
gage a statement showing the output of anthracite durii^ 
the year preceding from the lands owned by the Coal A Iren 
Company, and must pay to the trustee 5 cents per ton on 
such output, if the dividend equal or exceed sotir sain, or 
such smidler amount as may equal the dividend so detdamd^ 
SBie Holding Company still owns (he whole capitai ato<dr>lil 
^iBeaddng Bailway and of tiw COal A Iron Companyv ai^^ 
Illi^Ulwi^s directed the 

;|gittit|iini|^ have oonturaed^io haM>^in«oseanoh.timsaa^ 
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tbe same buildings and their animal 
are published iu the same pampUet. From 1906 
tftl9U the Beading Bailway paid an annual dividend of 30 
pop, sent. In 1911 its capital stock was more than doubled 
•Ad its rate of ohvidend reduced to 16 per cent. These divi- 
deud^ ^ith other payments made by it, constitute nearly 80 
per 0 ^ of the Holding Company’s income. The Coal & 
Ircm Company has never paid a dividend. Since 1898 the 
new equipment of the Beading Bailway has cost $30,000,000. 
and of this amount the Holding Company has contributed 
$^009,000. 

Thus it is alleged that the Holding Company, the Bead- 
ing Bailway and the Coal & Iron Company, are one imd the 
same association of persons, engaged in mining, selling, and 
transp<Hting, anthracite coal under the direction of the in- 
dividuals named as defendants. And the Holding Com- 
pany, by acquiring the capital stock of the Beading Bail- 
jaay and of the Coal & Iron Company, has become the suc- 
cessor of the old Beading Bailroad in the policy, referred to 
above, of monopolizing production and transportation in 
the Schuylkill region. [245] Therefore the Holding Com- 
pimy’s stock control of the Beading Bailway and of the 
Coal ft Iron Company is an unlawful combination and mo- 
nopoly, in violation of the act of 1890. And a similar 
(dtarge is made against the Holding Company’s stock con- 
hpid of the Beading Bailway and of the Schuylkill Naviga- 
tion Ckunpany. (A violation of the Commodities Clause is 
also <diarged, but this will be considered separately.) 

Ohabqes moil 1896 to 1901. 

:1. AdotmcM to the Coal <6 Iron Company, — ^As already 
stated, the Holding Company became the owner in 1896 
^ claim against the Coal ft Iron Com- 

and for unpaid freight, amounting to 
Vi. Thereafter from time to time ttuSi^ld- 

advanoed $12,000,000 mote to the Coal ft Inm 
yv; purposes, this debt bmg cairied on ^ 

as.anopea sccQUBt. 
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flrt'^Wiiqn is not treated as a fined duurge of 
lion Cj<snpany; none was pidd prior to 1900, and aindlii^lii 
never at a higher rate than 2 per cent; the rate in 1911 
beiDg one-half of 1 per cent. Further, although the Coal 
ft Iron Company is jointly liable with the Holding Com? 
pany for the interest on the bonds outstanding — ^now about 
$99,000,000 — secured by the general mortgage of Januuy, 
1897, the Holding Company has always paid the whoLe of 
such interest and has made no charge against the Coal ft 
Iron Company on account thereof. 

It is therefore alleged that, as the Holding Company and 
the Beading Railway are united in ownership and man- 
agement, the advances and accommodations extended by the 
Holding Company to the Coal ft Iron Company are to be 
attributed to the Beading Railway itself, and are unlawful 
discriminations against other shippers ; the reason being that 
such advances and accommodations increase the power of 
the Coal & Iron Company over these competitors, and thus 
promote and secure the monopoly that the Holding Com- 
pany has acquired (through the agency of the Coal ft Iron 
Company) in the ownership, production, and sale of an- 
thracite coal. 

2. WHminffton <& Northern Rcalroad. — ^Before 1898 the 
Wilmington ft Northern Railroad Company was operating a 
line ficom Wilmington, at the head of Delaware Bay, to 
Reading, and especially was carrying anthracite coal in com- 
petition with the Reading Railway, whose line ran from 
Reading to Philadelphia, and thence to Chester, where it 
connected with the Baltimore ft Ohio Railroad and thus 
reached Wilmington. It is charged that these two roads 
were then, and are now, “ potentially ” competitive routes of 
tosni^ortation from the anthracite field to tidewater at the 
head of Delaware Bay. 

In 1898 the Holding Company acquired a majori^ of <tiui 
Wilmington ft Northern’s capital stock, and eaHy in 1900 
the Reading Railway leased the road and has bssn opera^ 
it ever since. Thus the Holding Company enlargifi ; 
viM 'inade more secure its gra^ up<m tiie oemeHship^:^# 
and traneportation of nuthnsatS 
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' region. Tbe common control by tbe 

|SMI} Bbiduig Company of these two carriers^ in and of 
' its^t is said to be a violation of the act of 1890. 

.» (The transactions of the Temple Iron Company are then 
xefened to, but as these are sufficiently descril^ in the 
former case, reported in (C. C.) 183 Fed. 427, uid in 226 
^X7. S. 324, 88 Sup. Ct 90, 57 L. Ed. 248, and were finally 
disposed of by the Supreme Court, they need no further 
attention now. They can only be relevant so far as th^ 
may bear upon the intention and the object of other acts 
complained of in the present action.) 

8. Pwchaaea from other persona. — In furtherance of the 
Holding Company’s monopoly, it is also charged that the 
Coal & Iron Company, being itself the producer of more 
than 80 per cent of all the anthracite carried by the Read- 
ing Railway, nevertheless has violated the act of 1890 by 
buying coal from other producers. This it has done since 
before 1901, buying from 800,000 to 1,400,000 tons annually, 
and thereby acquiring control of about 85 per cent of all 
the anthracite carried by the Reading Railway. 

LEHIOH KAVIOATION COMPACT. 

Passing now to another subject, the bill takes up the 
charges against the Lehigh Navigation Company and some 
of the other defendants: 

1. Transaxstions between the Lehigh Navigation Company 
and the Central BaUroad. — ^As already stated, the Lehigh it 
Susquehanna Railroad — which extends from the Wyoming 
zegi<m to PhiUipsburg on the Delaware River— was built by 
the Lehi^ Navigation Company, and was operated by that 
compai^ fnmi 1868 until 1871. At PhiUipsburg it connects 
with the Central Railroad, extending to Jersey City, and aim 
fdth-f line to Hoboken now operated by the Delaware, Lack- 
: nw6pm A Western Railroad. It also connects at PhiUipiiK 
operated the Pemu^lvania B^- 
Canal, extending to New Yorir Har- 
i tile Dekware Division Canal, exteniiing ti> 

|^|lib^i|||Mt^t^0ckwsm'Ri^ near^Philadtiphia. - 
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' Cte 8^1, 1871, the Ldhigb Na^igsti<bi^^^^C^ ^^*^*!*^ 
itB jvUz^ for a loog period to the Central 
'Oru to receive one-third of the leased railroad’s gross leoriptSi 
tied agreed to ship over that road and otiier roads operated 
bjr the Central all the coal produced by the mime it owned 
or controlled, or might own or control — except one-fonrth of 
the output of its mines in the Wyoming region, and except 
also the coal shipped over its canal, and certain other coal 
not now material. It also agreed that the freight rates upon 
its canal between points common to the leased railroad uid 
to the canal should as nearly as possible be the same as the 
rates between the same points on the railroad. 

In May, 1883, while the old Reading Railroad was still 
holding the lines of the Central Railroad under lease, the 
Beading took the Central’s place under the agreement of 
March, 1871, but modified it as follows: The Reading agreed 
to develop the property of the Wilkes-Barre Coal Com- 
pany — ^whose stock was controlled by the Central — [847] and 
to ^p the product over the Lehigh & Susquehanna Railroad, 
and agreed, further, that if, in any year, the one-third of 
the gross receipts that had been reserved as rental by the 
lease of 1871 should fall short of $1,114,400, the Reading 
would make up the deficiency, while, on the other hand, if 
caich one-third should exceed $2,043,000 (with certain addi- 
tions) the Navigation Company would relinquish any claim 
to the excess. As already stated, however, the lease of the 
Central Railroad to the old Reading Railroad was set aside, 
and in June, 1887, the Central was reinstated, and thereupon 
was ccmfirmed by the Navigation Company as Ihe lessee of 
^e Lriiigh & Susquehanna Railroad under the old agree- 
ment of 1871, modified by the changes made in 1883. 

The bill (barges that the practice of the parties to the 
agreement of March, 1871, has always so construed it that 
the Lriii^ Navigation Company is absolutely bound to sinp 
thirae-fourths of its output over the lines of the X^ehij^ 
Snaqaehanna Railroad and of the Central Bhilxosd, 

coal shipped over its canal, and that it oamuit eSQabt.: 
^^^shligation by selling its outpnb befete sMpment. : 
little of the Navigation Com^ai^’a coad is 
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^scM^i-^y *?« ceaat in 19 ia- 4 h 0 quantity Meniptfinnoi 
agnum^ of 1871 is comparatiTdy small. 

1874, the Central Bailtoad has owned a 
mhi<#i^-^now hine-t«iths of about $9,200,000 of ti» 

^ Wiltas-Barre Coal Company’s capital stock. The two corn- 
ices have the same presddent, secretary, and ti^urer, and 
of the Coal Company’s seven directors, five until re^t^— 
and three now— were also directors of the Railroad. The 
outout of the Coal Company is carried from the minm by 
(he Central Railroad; most of it goes to pointe outside of 
Pennsylvania, and, with the output of the Lehigh Naviga- 
tion Company, constitutes more than 80 per cent of the Oen- 
tral’s anthracite tonnage. The funded debt of the Coal 
Company, nearly $17,000,000, is guaranteed by the Central 
principal and interest, and the Railroad has ad- 
vanced large sums to the Coal Company, upon which mter- 
est has sometimes not been exacted. 

At all therefore, during the existence of the ar- 

rangement of March, 1871, the Central Railroad has 
trolled the stock of the Wilkes-Barre Coal Company, whidi 
is a large owner, miner, and seller of anthracite coal. Du^ 
ing the same period (except for a few years) tiie Lehigh 
Navigation Company also was a large owner, miner, and 
sdler of coal, and therefore was and still is a potential wm- 
petitor of the Coal Company. When, therefore, (he Lehifi^ 
Navigation Company’s railroad was turned over to the Cen- 
tral Railroad with an agreement to divide earnings, and to 
ship nearly all the coal output controUed by each wmpany 
over the railroad system formed by their joint linm, the 
Navmtion Company and the Central Railroad um^ m 
alliances and community of interest. As evidence 
thereof, the Navigation Company’s report for 1887 is le- 
; ferted^ ^ which states that the contract has had a conader- 
ahle effect in unifying the interests of the two companies 
■ ^4h^ eeeh is Ukely to benefit by the business of the oQ»m 
^ ^ Government admits that (under proper comft- 

■ :^y «Ahpqratioa of the Lehigh 4 Susquehanna Railroid 

^ owner, not rf a com- 
— might be lawful' and in th^’ 





pobUfi but oontends '&at the 

ISTt) imktes tiie act of 189& for the fdloidii^ reas^l!v> 

^ (1;)’. It suppresses craapetitiolk in the prodnctkk Aiid jtete< 
o^ «oai between the Lehigh Navigation Company add iht^ 
Wilkes-Barre Coal Company, because the Central Bailrbad 
xkmtrols the Coal Company and has formed an alliance Wiflii 
the Navigation Company. 

: (2) It unreasonably restricts the Navigation Company in 
tbe choice of markets and in carrying on its business, bfr> 
cause it requires the Navigation Company to ship tbreft-: 
fourths of its output over the railroads operated by the Oat^ 
tral Bailroad, and because the agreement prevents competi- 
tion between the Central Bailroad and other carriers in the 
same locality for the transportation of such output. 

(3) It suppresses competition between the canal and the 
railroad of the Navigation Company, because it requires 
rates between points common to both to be arranged by 
mutual agreement between the Navigation Company and the 
Central Bailroad. 

(Then follow certain averments about the application of 
the Commodities Clause.) '' 

2. Control of the Hudson River RaaHjway and of the Now 
England Railroad , — ^In 1885 the Lehigh Navigation Com- 
pany and the Central Bailroad jointly bought a majority of 
the capital stock of the Hudson Biver Bailway, and there- 
after jointly advanced money for its improvement and ex- 
tension. Its present outstanding capital stock is $1,340,000; 
of this the Navigation Company owns $507,900 and the CW- 
tral Bailroad Company $163,300, together a majority; and. 
they jointly guarantee the principal and interest Of about 
$1,000,000 of its funded debt— -$3,229,000. On the board of 
directors of the Hudson Biver Bailway are the presidaut, 
the vice president, and a director of the Central Bailroad' • 
and the vice president of the Navigation Company; and 
p^dent of the Hudson Biver Bailway, who is aliN> one ^of 
iWdirectors, is a director of the Navigation Compahy^j.?; i ; > 
1904 the Navigation Company acquired a jnajoi^, fndi i 
; If/fOw owns substantially the whole of tire 
i|hi|i|lew Bngland Bailroad. 3^ tyro ewporstloQs^^t^ 
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BDd a majority of the board 
,<^;djpB^ria, The Novigtdion Company controls the opera* 
ti^ ef.the rp^ and supplies the capital needed for its busi> 
npes.; In reality, therefore, the Navigation Company and 
the ITew England Railroad are one and the same association 
of persons, engaged in mining, selling, and transporting an- 
thracite coaL The New England Railroad carries large 
quantities of coal th&t have been mined and are still owned 
by the Navigation Company. 

In 1904, and at all times since, the Hudson River Rail- 
way and the New England Railroad, with the connections 
already described, constituted two potentially competitive 
and substantially parallel routes of transportation 

between the anthracite field and points in New York and 
New England on the systems of the New York Central and 
<^e New York, New Haven & Hartford, and over these 
routes anthracite coal and other freight have been moving 
in continuous carriage. Then and now there was but one 
other direct all-rail route between the anthracite field and 
central and southern New England. It is charged, there- 
fore, that the common control of these two routes through 
the stock ownership of the allied Lehigh Navigation Com- 
ptmy and the Central Railroad prevents competition, and 
restrains and monopolizes trade, in violation of the act of 
1890. 

(And the Navigation Company and the New England 
Railroad are also charged with violating the Commodities 
CSaiise.) 

The foal combination is charged to be as follows: 
tytinsaoxiONS ts leoi between the holding cohfant, the 

t jdilipBAL BAILBOAD, AND THE LEHIGH NAVIGATION OOK- 

1896, as already stated, the Holding Cpm- 
all, or substantially all, the capital Stdck 
Railway and of the Coal A Iron Cmnpapy,’ 
: ; of the Wilmington A Ni^rih- 

'Schuylkill Navigation Com^as^ 







pittnAs maouigenM&t of &eito 
JttiMrjr, 1874, tlie Ceafnl Bailro^ 

Bli(j<Hi<7 (now nine-tentiis) of tbe capital ato^ offtik 
tl^ea-BaiTe Coal Company, and ainoe before IMl Itti 
had a close alliance and common interest with the Nay^gif 
tloh Company. Since 1885 they have jointly controIltM^- dk 
Hudson Biver Bail way through stock ownership, and since 
1904 the Navigation Company’s stock ownership has con- 
trolled the New England Bailroad. Since long before 1904 
the Navigation Company has operated canals from Matidh 
C!hank to the Delaware Biver near Philadelphia. 

The Coal & Iron Company is the largest owner, producer, 
and seller of anthracite coal. Its lands in the Schuylldll 
region contain many million tons, variously estimate at 
from 40 to 50 per cent of the unmined deposit. In 1912, 
which was a typical year, it produced and sent to market 

11.000. 000 tons, about 16 per cent of the total output. The 
Wilkes-Barre Coal Company is also a large owner, pro- 
ducer, and seller of coal. Its lands are mainly in the Wyo- 
ming region, and have been estimated to contain about 10 
per cent of the unmined deposit. In 1912 it produced nearly 

5.000. 000 tons, and bought from other producers for reefafe 
about 700,000 tons, marketing about 7i per cent of the total 
output. The Lehigh Navigation Company is another large 
owner, producer, and seller of coal. Its lands are in the 
Lehigh region, and have been estimated to contain about 10 
per cent of the unmined deposit. In 1912 it produced nearly 
4j000,000 tons, or 5 per cent of the total output. Since long 
prior to 1901 a large part of the coal either mined or bought 

the three companies just named has been shipped to the 
princdpal Eastern and New England markets, to be them 
sold or delivered under contracts previously made, iBzjupt 
lor the violations of law complained of, they would 
have been, and would now be, active competitors in the nd&* > 
mg^ pimshasing, shipping, and selling. 

Turning from the coal companies to the railroads 
iOi^^lls, the biU g^ 

Beading Bailway has always ^n dis|iakii^^ 
of anthradte. In 191B it car:^, f^ 
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18,0^ more than 20 per cent of tilie total 

pui^ut; apd in recent years anthracite has formed nearly 
60 per cmt of the freight traffic originating on its lines, and 
has fm'med cme-third of its total freight traffic, whether 
originating on or oft its lines. The carriage of coal has fur- 
nished from 38| to 40 per cent of its total revenue from 
freight. The Central Railroad also has been for many years 
predominantly a carrier of anthracite. In 1912 it carried 
more than 8,000,000 tons, or 33 per cent of the total ship- 
ments from the mines, and in recent years coal has fur- 
nished more than 60 per cent of the freight traffic originat- 
ing on its lines, and more than 30 per cent of its total freight 
traffic from all sources, yielding from 43 to 50 per cent of 
its total revenue from freight The rail and water lines (not 
the canals), operated since before 1901 by the Reading Rail- 
way and by the Central Railroad, have been, and are now, 
potentially competitive routes of transportation between the 
anthracite field and points on the Delaware River, Balti- 
more, Washington, points on the Hudson River, points be- 
tween Albany and Boston on the New York Central, and 
points in central and northern New England on the Boston 
A Maine. 

Since before 1901 the Wilmington & Northern Railroad 
has also been a potential competitor to some extent of the 
Reading Railway, especially in the transportation of anthra- 
dte. 

Hie Hudson River Railway and the New England Rail- 
road, with their connections, are also two potentially com- 
petitive and substantially parallel routes of transportation 
hrtween the anthracite fields and points in New York and 
New England on the systems of the New York Central and 
of idle New York, New Haven & Hartford; and each of these 
rpiites is a potential competitor of the rail and water routes 
to New England, referred to above as operated by the Bead- 
1 and the Central Railroad, respectively. 

1901 the canals of the Lehigh Navigation 
Omnipliy end the Schuylkill Navigation Company have been 
- and novr.are potentiid oompetitors of the railroads lor traas; 

field: and the Belaivese 
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Binar filter FhUadel^ they are the (wly all>water zootte 
fRfitt these regioiiB to tidewater. 

: llus being the situation in January, 1901, the bill char^ 
the Holding Company— which already dominated tlm 
production and transportation of anthracite in and from 
the Schuylkill region — ^undertook to extend the power of lAe 
Beading System into the Wyoming and Lehigh regions. 
With this object it bought a majority — 146,000 ^ares — of the 
Central Bailroad’s capital stock for $160 per share, borrow- 
ing about $23,000,000 of the purchase money by pledging the 
shares. By this transaction the Holding Company now con- 
trols about 63 per cent of the unmined deposit of coal. After- 
wards the Central Bailroad acquired and now owns over 
$4,000,000 of bonds under the gen[261]eral mortgage of the 
Holding Company and of the Coal & Iron Company. The 
Holding Company still owns a majority of the Central Bail- 
road’s stock, directs the votes thereon, and receives the di- 
vidends. Soon after the purchase, the president of the three 
Beading Companies became the president of the Central 
Bailroad and- of the Wilkes-Barre Coal Company, and has 
continued to fill those offices; and the directorates of these 
five companies and of the Lehigh Navigation Company have 
been, and are, interlocking in varying proportions. 

The transactions thus outlined were not the results of the 
normal business development of the Holding Company, but 
were entered upon in order unduly to restrict competition in 
the producing, shipping, selling, and transportation of eoaL 
This purpose was carried out : 

(1) By uniting under a single control the Coal & Iron 
Company and the Wilkes-Barre Coal Company, who were 
coinpetitive owners, producers, shippers, and sellers, and to- , 
getoer owned or controlled more than 60 per cent of the im- 
mined depodt, and marketed about 26 per cent of the annual 

supply- 

(2) By uniting under a single control the Beading ita&-l 
way and the Central Bailroad, who were compteitive ihi^* 
litato carriers, and together transported about ofie-thiid of 
alt |he anthracite moving fnnn tiiemines. 

making the Holding Compimy-^y tirtte ofli^i; 
inajority ownership in the stock of ^ 
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to i&e alHance and community of interest between 
the Central Bailroad and the Ldiigh Navigation Clompany, 
^ effect being to do three things : 

ia) To combine the coal business of the Coal & Iron Com- 
pany, of the Wilkes-Barre Coal Company, and of the Le- 
high Navigation Company, who were competitive owners, 
producers, buyers, shippers, and sellers, and together owned 
or controlled more than 63 per cent of the unmined deposit, 
and marketed about 30 per cent of the annual supply. 

{b) To combine the Beading Railway and two of its com- 
petitors, the Central Bailroad and the Wilmington & North- 
ern, adding to the combination the Hudson River Railway 
Company, which operates part of a through route to points 
in New England, this route being potentially competitive 
with the rail and water routes that are operated to points 
in New Englan d by the Reading Railway and by the Cen- 
tral Bailroad, and adding the New England Railroad in 
1901 (which operates another potentially competitive line) 
by the agency of the Lehigh Navigation Company’s owner- 
ship of the New England’s stock. 

(o) To combine the canal of the Schuylkill Navigation 
Company and the canals of the Lehigh Navigation Com- 
pany, these being the only all-water routes now operated 
from the anthracite field to tidewater. 

According to some estimates of geologists and engineers, 
the coal lands owned or controlled by the companies thus 
combined are likely to outlast by many years the lands of 
any competitor. In time, therefore, these companies will 
probably own or control every remaining ton of commer- 
dally available anthracite known to exist, and the monopoly 
that will then exist cannot possibly be broken. In a word, 
therefore, the ownership by the Holding Company 
oil i cfUitrolling interest in the capital stodc of the Central 
Ihtihcoad is diarged to be an unlawful combination and mo* 

. in of the act of 1890. 

S'OININO SXVXBAI. OATTSBS OT AOXICHS; ' 

fund monopoly resulting from the oott* 
the Bidding Company over the sUied G«e* 
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tnl Baikead and the Lehigh Navigation Company^ aad^^ 
oenfarikitoiy combinations and monopolies resulting front 
the control by the Holding Company, by the Central Bad- 
road, and by the Lehigh Navigation Company, over otiier 
corporations, are so interrelated that to ask relief in one 
suit prevmits a multiplicity of actions and a confusion of 
parties and promotes the convenient administration of jus- 
tice. 

And finally it is charged that the asserted violations of 
the Commodities Clause are also means to effect the asserted 
violations of the act of 1890. 

RELIEF ASKED FOR. 

The court is prayed to decree: 

1. That the Holding Company, the Coal & Iron Com- 
pany, the Beading Railway, and the individual defendants, 
form an unlawful combination and a conspiracy in restraint 
of interstate and foreign trade, and a monopoly of part of 
such trade, and to enjoin them from carrying out or main- 
taining such, or any similar, combination and monopoly^ 

2. That the Holding Company’s control of the Coal & 
Iron Company and of the Reading Railway through stock 
ownership is a like combination and monopoly, and to re- 
quire the Holding Company to dispose of its stock in these 
two companies to persons not its own stockholders or agents, 
or otherwise under its control or influence, and, pending 
such disposition, to enjoin the Holding Company from vot- 

or receiving dividends thereon. 

8. That the Coal & Iron Company’s purchases from other 
producers assist, and have assisted, such combination and 
monopoly, and to enjoin such purchases in the future. \ 

4. That the Holding Company’s control of the Schuyl- 
kill Navigation Company through stock ownership is a Uto 
combination and monopoly, and to require a like disposUion 
of such stock, and, pending such disposition, to enjoin tiie 
Holding Company from voting or receiving dividends 
vtlleieon. 
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: (k Thtt a 8iiml«r deerM be made in Mferenoe to the Hcdd- 
iog Oompi^y’s ccrntrol of the Wilmington es Northern Rail- 
road, through stock ownership, and through the lease of 
that railroad by the Reading Railway, and to direct the 
lease to be canceled. 

0. That the agreement of 1871, with its later modifications, 
between the Central Railroad and the Lehigh Navigation 
Company, for the lease of the Lehigh & Susquehanna Rail- 
road, is a like combination and monopoly, and to direct it to 
be canceled, and to enjoin the parties from carrying it out, 
unless they modify it further: (a) By making the rental a 
fixed sum, instead of a proportion of the Lehigh & [363] 
Susquehanna’s receipts; (b) by striking out the provision 
that the Navigation Company must ship most of its output 
over the leased railroad and over the other lines operated by 
the Central Railroad; and (c) by striking out the provision 
in reference to rates between common points on the canal and 
railroad. 

7. That the control of the Hudson River Railway and of 
the New England Railroad by the Lehigh Navigation Com- 
pany and the Central Railroad through stock ownership 
therein is a like combination and monopoly, and to require a 
like disposition of these stocks, and meanwhile to enjoin the 
Navigation Company and the Central Railroad from voting 
or receiving dividends thereon. 

8. That the Holding Company’s control of the Central 
Railroad’s capital stock is a like combination and monopoly, 
and to require a like disposition of such stock, and mean- 
while to enjoin the Holding Company from voting or receiv- 
ing dividends thereon. 

9. That the Holding Company, in and of itself, is a like 
combination and monopoly. 

(The prayers based upon the Commodities Clause will be 
considered separately.) 


ANSWERS OF DEFENDANTS. 


^|ie forcing is a fairly complete summary of the bill, 
di^e lu^l^rs of the defendants may be dealt with more 
With a few exceptions, the facts set foirlh in '^ 
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biU--Haoteaiuiig thereby tbe acts done, and tiie agreemenbi 
made-^are admitted; but the inferences sought to be drawn 
therefrom the CK)Tenunent are denied generally and ,q>e^ 
cifically, and the position is taken that these acts and agre^ 
ments were not, and are not, in violation of law, and have 
not produced the unlawful and injurious effects charged. 
Some of the new matters set up are as follows : 

The answer of the Holding Company avers that since it 
acquired the capital stock of the Coal & Iron Company in 
1896 its loans to that company have been temporary and 
commercial in character — such loans as large business enter- 
prises commonly obtain during the months of production 
that precede the sale of their product — and that these loans 
have been usually repaid with 4 per cent interest within a 
few months after they are made. The answer also avmrs 
that the $12,000,000 advanced to the Coal & Iron Company 
was to pay prior liens on its property, and was obtained by 
selling part of the bonds specially retained for this and 
other purposes in the general mortgage of January, 1897. 
With reference to the reorganization in 1896, the answer 
denies that either then or at any other time the Holding 
Company became an instrument to accomplish any unlawful 
or improper purpose, or to accomplish a lawful purpose in 
an unlawful or improper way — averring, on the contrary, 
that the plan of reorganization was prepared and carri^ 
out in order to save^large investments of the public, whidi 
had been encouraged by the laws of the land and had been 
made in compliance therewith, for the purpose of pro- 
moting praiseworthy and beneficial enterprises; that the 
plan was intended to continue these enterprises and advance 
their growth and development, and was prepared and car- 
ried out in reliance on [354] the rule of law that to dis- 
cover a legal way to reach a lawful result is not an ill^fal 
evasion. With reference to the purchase of the Cenbral 
Bailroad’s shares, the answer avers that the purdiase was 
in the normal course of lawful business development, be- 
cause the Central Bailroad’s system and the Beading Bail- 
ifliy’s system had been for 40 years connecting lines, supple*: 
nMMitjing each other in forming through routes for the Oq^- v 
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meice of the ooraitry, each line being a necessary outlet fw 
BKUdi of the other’s traflic, and avers, farther, that these 
through routes should be maintained, because, instead of re> 
straining trade, they aro of vast importance in promoting it. 

The answer of the Coal db Iron Company — ^while admit- 
ting the control for many years (through stock ownership 
and by lease) of the Tremont and other coal companies, 
which owned about 9,000 acres of coal lands in the Schuylkill 
region — goes on to aver that all these shares and all its own 
Coal lands, purchased or otherwise acquired, were obtained in 
the normal course of its lawful corporate business, and in the 
exercise of the lawful powers granted by its charter, and 
avers, further, that these lands were acquired with the pur- 
pose of mining them as soon as practicable, and thus of se- 
curing the means of competing continuously in producing 
and selling the very commodity that it was chartered to mine 
and sell. With reference to the purchases of coal from other 
producers, it avers that such purchases were in the usual 
course of business, have always been made from the begin- 
ning of its active operations, and in fact were made by the 
receivers appointed by the United States court during the 
three receiverships that extended (with an interval of five 
years) from May, 1880, to December, 1896, and avers further, 
that such purchases were made in the lawful exercise of law- 
ful powers and in the usual course of business, and are 
neither infiuenced nor constrained, but are made only because 
both parties find them advantageous, economical, and other- 
wise profitable. With reference to the advances made by the 
old Beading Railroad, it declares the transactions to have 
been natural and lawful ; the object being to aid the Coal & 
Iron Company to acquire coal lands, the shares of other coal 
mining companies, and shipping and marketing facilities, so 
that the lands might be developed and the production and 
sale of anthracite might be increased. The amount of these 
adyu^ is as follows: 

L A nwrtgage twnd, dated July 1, 1874 000, 000. 00 

S.- A Ixtnd, dated December 28, 1876 10, 000, OOO. 00 

& Oipil idvaiioea 24,870,880.16 

about — — . A80P,OOQl66 
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By itr th« largest part of tiiis indebtedness acertted lea^ 
prioit tO‘l890, and most of it prior to 1887; these hdriuoiees 
aUld the old Railroad’s guaranty both being authorised % 
law. 

The answer of the Reading RaRway that it has 

always been a carrier not only of anthracite but also of bi* 
tuminous coal and of general merchandise. In 1912, while 
it carried 11,225,000 tons of anthracite, it carried nearly 
15,000,000 tons of bituminous coal, and nearly 28,000,000 
tons of general merchandise. It denies that the old (S65} 
Beading Railroad violated any law by acquiring the capital 
stock of the Coal & Iron Company in 1871, or by buying or 
guaranteeing its bonds, since the Coal & Iron Company’s 
charter expressly made it lawful “ for any railroad or min- 
ing company existing under the laws of this State to sub^ 
scribe for or purchase the stock, or to purchase or guarani 
the bonds, of the company hereby incorporated.” With ref- 
erence to the canal of the Schuylkill Navigation Company, 
it denies that the contract of the old Railroad Company — 
which was duly authorized by a Pennsylvania statute of 
April 14, 1870 (P. L. 75) — or the old Railroad’s acquisition 
of a large part of the Navigation Company’s capital stock, 
was intended to suppress competition in the transportation 
of coal by the canal, or in any way tended to monopoly of 
that sort, denying the diversion of such traffic to the ^il- 
road. On the contrary, it avers that the channel of the canal 
does not reach the mines — ^the points of origin of the coal— - 
and cannot make the deliveries required by the markets at 
the points of destination, that purchasers of coal will not 
tolerate the slow transportation by canal when taransporta- 
tion by rail can be obtained, and that the services necessary 
in the carriage or delivery of anthracite cannot be econoini- 
cally pm'formed by the canal. It denies, therefore, that the 
canal is, or could be, an active competitor of the Railway 
in carrying coal from the mines to tidewater at PMladelj^a 
iOr to intermediate points. 

n (Jentr(d RaUroad^a answer details the rieps that 

contract of March, 1871, by which the Lehij^ 4! 
il||^|pl^anna Railroad was leased frotn the LOhigh RaVii^* 
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tiioA Oom;^y. At finrt;— in 1847— the Central was a short 
400al railroad in New Jersey, but afterwards grew (always 
'imder legidatiTe authority) into a through route across 
New Jersey from Easton, on the Delaware Eiver, to New 
York Harbor. Its connections were of great importance. 
At Easton it connected with the Lehigh Valley Bailroad; 
'Opposite Easton, with the Lehigh & Susquehanna Bailroad; 
at Hampton, a few miles farther east, with the Delaware, 
Lackawanna & Western Bailroad; and it also had a through 
connection to the west by way of Easton, Beading, and 
Harrisburg, known as the “Allentown route,” over the Le- 
high Valley, the old Beading Bailroad, and the Pennsyl- 
vania. From all these sources it received much business, 
and in order to take care of this business it was obliged to 
spend a great deal of money in construction and in terminal 
and other facilities. For example, at one time it was com- 
pelled to have a third rail in order to accommodate the 
Lackawanna cars, which were then of broad gauge. In 
1871 the loss of a large part of this business was threatened. 
The Lehigh Valley had acquired or was acquiring a line of 
its own to New York Harbor. So was the Lackawanna; 
while the Lehigh Navigation Company’s railroad was ap- 
parently on the point of making a traffic arrangement with 
the Lackawanna. The Allentown route had been disrupted, 
and the Pennsylvania’s traffic had been lost. In this situa- 
.(ion — ^having lost the Pennsylvania’s traffic, much of the 
Lehigh Valley’s traffic, with a prospect of losing the rest, 
and all the passenger and general freight traffic of the 
Lackawanna, with a prospect of losing its coal also — ^the 
Central was compelled to decide whether it would abandon 
competition [266J with its rivals and resume its local char- 
acter or would become an active competitor. Choosing the 
latter course, it entered the anthracite field by making the 
lease in question. The arrangement benefited the public 
% creatii^ and maintaining a through route; it benefited 
-tbs ' Central’s stockholders by giving them a permanent 
. ^PiHBiii^vaiua connection; and it benefited the Lehigh Navi- 
}|^j^;€^pany’s stockholders by giving thm a tidewater 
^ coal. The answer denies, further, that either 

fhow or recn^ the Central has operated vessels to Loiig 
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Mimd Sound or to New England (the Wilkes'Bftn^ 0^ 
Company now owning and operating the fl^) , and dfotoa 
also (as do several other answers also) that tiie i^rriage of 
anthracite by railroad, at the rates now and for a long ^Doe 
past in force, has been or is enormously profitable. 

The Wilkes-Barre Coal Company admits the purchase of 
coal from other producers, but avers the lawfulness and cus- 
tomary chai'acter of the transaction, declaring that it neither 
infiuences nor constrains such contracts, which are entered 
into only because the parties find them mutually advan- 
tageous, economical, and otherwise profitable. It also avCrs 
its active competition at all times with other coal-producing 
companies. In August, 1912, the Coal Company bought, 
and shortly afterwards paid for, the tugs and barges of l^e 
Central Bailroad, and since that time has operated them be- 
tween New York Harbor and New England. 

The WHminffton <& Northern Railroad avers that anthra- 
cite is, and has been, a comparatively small part of its 
freight; its principal freight being, as it has always been, 
iron and steel and the raw materials entering into their 
manufacture, and, next to these, agricultural and dairy prod- 
ucts. It avers, also, that its line is and has always been con- 
necting and supplementary with the Beading Bailway, hav- 
ing been built for this very purpose — ^the two lines forming a 
natural, direct, through route from points on one to points 
on the other — and. that to maintain such a route aids com: 
merce instead of restraining it. 

The Lehigh Navigation Company'* s answer sets forth, 
intw alia, as follows : 

Certain persons named in a very early Pennsylvania stat- 
ute were interested in coal mines near Mauch Chimk, on the 
Lehigh Biver, and in the improvement of the river in order 
to market their coal. By a canal and slack-wator navi^- 
tion, afterwards constructed by them or by their successors, 
coal was carried down the river to Easton, where it met the 
Delaware Division Canal, which had been built by the State 
of Penn^lvania from Easton to tidewater on the Delaweiie' ' 
Biver. Thus coal could be brou^t from the \ 

toi^^ladelphia and its neighborhood. Later, in 1887^1^ y 
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ITavigaiiim Company was authorized to build a railroad 
j^ljci its canal over the mountain into the Wyoming region. 
Xu 1.8^2, part of the canal had been swept away by 
floods* the legislature permitted this gap to be replaced by a 
railroad. In 1864 the Navigation Company was empowered 
to extend the railroad to Easton, and bridge the Delaware 
Biver to PhiUipsburg. The Navigation Company also 
owned a large acreage in the Wyoming region, and con- 
trolled (tlirough stock ownership in the Honey Brook 
[S57] Coal Company) other lands in the Lehigh region. 
The motive and purpose, therefore, for the construction of 
the canal and the railroad, were to afford a market for the 
coal mined in those regions, and these public highways 
would never have been built if much of the coal had not 
been owned by their builders. The Navigation Company is 
the lessee of the Delaware Division Canal under authority 
from the State of Pennsylvania, and avers that over neither 
canal has it exercised any other than a lawful power. With 
reference to the agreement of March, 1871, Avith the Central 
Kailroad, it avers that the main purpose of the modification 
made in 1883 was to prevent the old Reading Railroad (after 
it had acquired control of the Navigation Company’s rail- 
road) from diverting the Wyoming coal and other traffic in 
favor of the Reading’s own lines, and it denies any practice 
by the parties modifying the terms of the agreement. It 
admits that, out of 200,000 shares, it owns 600 shares of the 
Wilkes-Barre Coal Company’s stock, and explains that these 
were bought to protect a debt for which they had been 
pledged; and it denies any concert of action with the Cen- 
tral Railroad in the management of the Wilkes-Barre Coal 
Company in order to suppress competition. 

With reference to the Hudson River Railway, the Navi- 
gation Company denies having control of its policy or 
management, ei&er alone or jointly with the Central Rail- 
IKwd, and either directly or indirectly. 

' ; Tyferenca to the New England Railroad, it details 

’ in the organize of that company. Origimdly, 

a existed that the Navigation Company had 

feed^™ from certain slate quarries to i^ own 
& Susquehanna. In 1904 it undertotic 
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to increase tlie trafSc over these two roads by secturiag tto 
entrance into New England over the New Yoidcj New Blyiia 
& SOartford ^stem. One of these two roads had a coiinee* 
tion in Pennsylvania with the New England Railroad, which 
was then operating a line (under various arrangements) 
from Slatington, Pa., to Campbell Hall, N. Y., where it 
connected with roads running into New England. With 
the object stated — the increase of traffic over the two roads 
referred to— the Navigation Company acquired the capital 
stock of the New England Railroad, and merged the three 
roads. Thus enlarged, the New England Railroad connects 
with the Central Railroad at Bethlehem, and with the Le- 
high Valley at Slatington. It has other connections also — > 
at Campbell Hall with the New York, New Haven & Hart- 
ford, with the West Shore, with the Erie, and With the 
New York, Ontario & Western; at Slatington with the 
Reading Railway ; at Martins Creek with the Pennsylvania ; 
at Portland, with the Delaware, Lackawanna & Western; 
and at Hainesburg Junction with the New York, Susque- 
hanna & Western. From this junction point it reaches 
tidewater at New York under a trackage agreement with 
the New York, Susquehanna & Western. Moreover, the 
Navigation Company desired a direct outlet from its mines 
in the Panther Creek Valley to New England points by the 
way of the New England Railroad. Neither the Cental 
Railroad nor theXehigh Valley (both of whose lines con- 
nect with the New England Railroad) would agree to a 
suitable through rate and traffic arrangement, and accord- 
ingly the [358] Navigation Company determined to extend 
the New England Railroad to Tamaqua, where a connec- 
tion could be made with the Panther Creek Railroad. The 
extension was built in 1911-12, and the reasons therefor 
were to provide an additional outlet to market f or codl 
from the Schuylkill and Lehigh regions, and to compete to 
rates and facilities with the lines of the Lehigh Valley and 
of the Central Railroad. In June, 1913, the Panther Creek 
Railroad with its equipment was bought by the New En]E' 
land Railroad, and the two roads were merged and are no^ 
Opentod by the New England Railroad. As now octtodSd; 
the- New England Railroad is the most direct roidn> {^^ 
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ii^ two rations to points in New England. Thus a new 
cpippetitor was ’introduced, railroad competition was 8tima> 
lated, and shippers were benefited. 

The answer of the iV'sto England BaUroctd avers that its 
lines serve the slate, the cement, and otiier industries, only 
about 26 per cent of its tonnage being anthracite. Its lines 
did not reach the coal field until 1912. It avers, also, that its 
most important extension is the most recent, by which the 
Navigation Company’s gathering railroad (the Panther 
Creek) is reached at Tamaqua, because this connection has 
given the Navigation Company better routes and facilities, 
has given it an additional route not before available to tide- 
water at New York and also to points reached by the Lehigh 
Valley system, and has also opened an additional route from 
the Navigation Company’s mines, not only to the slate and 
the cement regions of Pennsylvania, but also to other points 
in New Jersey, New York, and New England. The answer 
avers, further, that since the New England’s stock was ac- 
quired by the Navigation Company competition by railroad 
has been stimulated, because the Navigation Company has 
supplied the necessary capital for improvements, extensions, 
and equipment. As an example, it avers that, whereas coal 
shipp^ from the Lehigh and the Schuylkill regions to New 
England points over the Poughkeepsie bridge route were 
formerly carried by the Hudson River Railway, the New 
England Railroad now carries a proportion of this tonnage, 
tbiH being a result of the connection made with the Panther 
Creek Railroad. It denies that a common control governs 
the New England Railroad and the Hudson River Railway, 
and avers that the persons in control of the latter have no 
finatimnl or Other interest in the former, and no voice or in- 
fluence in its management and operation. It declares itself 
to be a competitor of the Central Railroad and of other lines 
in canning coal and other commodities to tidewater, to New 
and to other points, and denies the existence of re- 
strictive agreeuients with any of them. For years, especially 
Since 1^, its extension has been constant, its usefulness as a 
ccpmcil carrier has increased, and its facilities have served 
^^|,p;il)^]ic hd;!^ It has given the Lehigh Navi^tiem Com- 
'^uity Aad all other shippers additional communication vritit 
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poiiats in Kew York, in New England, and in the Wert, and 
its conduct as a common carrier has been fkir and without 
discrimination. Its present status is declared to be vital to 
the welfare of the Navigation Company, and to vast cement, 
slate, and other industries, and any interference therewith 
would be likely to result [259] in some competitive and an*^ 
tagonistic interest obtaining control, to the .detriment of the 
territory now served by its lines. 

The answer of the Hudson River Railway avers that it 
has repaid the money advanced by the Lehigh Navigation 
Company and the Central Railroad, and that these advances 
were made to build and maintain a line to be operated by 
the Hudson River Railway in competition with the then ex- 
isting lines between points in New England and in the sec- 
tion immediately west thereof, so as to facilitate traffic be- 
tween these points. It avers, further, that after its lines 
were extended its traffic did increase greatly, thus justifying 
the extension and benefiting the public and other railroad 
companies not parties to this suit. It avers that its traffic 
rates and charges have largely diminished during the period 
referred to, and that traffic is carried over its lines as cheaply 
as by any other railroad operating by any route between the 
same points. 

Other matters will be touched upon in the course of the 
discussion. The following diagram may make the situation 
easier to comprehend. There are two groups of corpora- 
tions, headed by the Holding Company and by the Lehigh 
Navigation Company, respectively: 
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^&ont going into details, we may dispose briefly of one 
^ two matters. 

First. The gumtiiy of the w/vmned deposit. On this 
Sttbjeet opinions differ, and in the nature of things the quan- 
tify cannot be accurately measured. The only light that is 
available comes from calculations that vary in results, and 
some of the evidence warns us to be cautious in relying upon 
these estimates. For present purposes we think it suffi- 
cient to say that the unmined deposit seems to be very large 
indeed; it. is not likely to be exhausted for two or three 
generations at least, even at the rate of mining now prac- 
tised. We feel justified, therefore, in leaving the remoter 
future to take care of itself; our concern is with the present, 
and with so much of the future as lies fairly near. Accord- 
ingly, we shall not attempt to estimate in hundreds of mil- 
lions the tons still in the ground, but shall [260] content 
ourselves with the rather vague, but we think the sufficient, 
statement that the field still contains a supply that will 
apparently supply the demand for not less, probably for 
much more, than 50 years. 

Second. The candle and the Wilmington ds Northern RcdJtr 
road. Little need be said about these. The evidence satis- 
fies us that all of them are negligible factors, which may be 
disregarded. The bill may therefore be dismissed as to the 
T^lmington & Northern Eailroad, and relief will be denied 
as to the canals. 

But the other transactions need further consideration, and 
)tiieM will now receive attention. 


LEHIOH NaVIOATION Ck>lcrANT. 

[1] Evidently the relation of the Lehigh Navigation Comn 
pkiiy to the Holding Company is a matter of much impor* 
to come first .in order. As will be observed^ 
between the two principfd group# i«:; 
]>high and Susquriianna Eailroad^ inad#vjNK> ; 
in :;1888 ^ and 1687. • - If - iha - lease' 
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l^iiCKti. We m dismiss from coxisideration 
concerning the holding of stock by the 
(^mpany and by the Central Railroad in the AUftmdk jC^l: 
Company and the Wilkes-Barre Coal Company.* l%e Ibodk 
of the Alliance Company consists of 90,000 shareis. ' Of 
these, the Navigation Company holds 83,920, and the Ceh^; 
tral Bailroad 6,000; the remaining 80 ^ares being held By 
other interests. The stock of the Wilkes-Barre Coal 0dm- 
pany consists of 184,250 shares. Of these the Central Bail- 
road holds 169,823, and the Navigation Company 500 (which 
it took originally as collateral for a note, and was oblij^ 
to buy in when its debtor made default) ; the remdning 
13,927 shares being held by other interests. The evidenice . 
does not show that the holdings in these two companim 
owned by the Navigation Company and by the Central Rail- 
road; respectively, have been unlawfully used in combination 
or otherwise; on the contrary, the Navigation Company and 
the Wilkes-Barre Coal Company have been active competi- 
tors for the sale of coal during many years. And so, ahso, 
we may dismiss the charge about certain lateral allowance 
in freight rates on coal. If they are objectionable for any 
reason, the correction cannot be made in this forum; the 
Interstate Commerce Commission has primary jurisdiction 
of these matters, and to that tribunal the Government or 
any other complainant must be referred. 

Turning now to the lease of 1871, we may say, first, that 
of course neither party could have intended then to violata 
a Federal statute that was not passed until nearly 20 yoars 
afterward. The reasons for making the lease have already 
been referred to, but they may be stated again. The parses 
acted under legislative sanction, and we are satisfied that 
the agreement was greatly to the benefit of both companies. 
Indeed (since the Lehigh Canal need not be considered),; 
the Government attacks the lease on two grounds Qnljri ^(S,)^ 
Because it suppressed competition between the Nevi^ithi# ‘ 
Company and the Wilkes-Barre Coal (>>mpany in 
duction and sale of anthracite; and (S) because it 
the Navigation Company to ship |86t} three>foortlni^ '<^^^^^^ 
dt^ut over the Central Baihroad; idtd. 
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reasonably Navigation Company’s freedom to select its 
^own markets and otherwise to carry on its business) thus 
{^eventing other carriers in the same locality from compet- 
ing with the Central Bailroad for the carrying of such 
output. 

The answer to the first objection is to be found in the 
evidence; the lease fostered competition) instead of sup- 
pressing it. The reasons that induced the Navigation Com- 
pany to lease its railroad are fully set forth in the following 
report made by the board of managers to a special meeting 
of stockholders held March 28, 1871 : 

**The stockholders have been called together to consider and act 
upon a lease to the Central Railroad Company of New Jersey of the 
railroads owned and controlled by this company, and also to consider 
an act of the legislature giring the company authority to fund and 
consolidate their various forms of indebtedness. 

**To understand fully the causes which led to the negotiations 
which have terminated in the lease of our railroads, it is necessary 
to refer to events which have transpired during the last three years. 

**The Lehigh & Susquehanna Railroad was opened for business 
throughout its entire length early in 1868, when the coal trade was 
greatly depressed, and the company, already burdened with debts 
incurred in its construction, found It necessary to incur further 
obligations, at high rates of interest, to equip the road and increase 
its facilities for business, without which it could not be a source of 
any considerable revenue to the company. 

The capacity of the railroads across the State of New Jersey to 
transport coal was then limited by inadequate terminal facilities or 
insufficiency of motive power, and, with other large roads previously 
in the field pressing coal upon them, we had firom the first a contest 
to secure proper facilities for the transportation of the coal carried 
to the Delaware River by our railroad for markets beyond. A con- 
tract made with the Morris ft Essex Railroad Company, in Septm- 
ber, 1868, provided railroad transportation and terminal facilities 
for oifiy a portion of what we had to offer, and that only for a 
period of five years, and it was not until the fall of 186D that we 
could secure adequate terminal facilities from the Central Bailroad 
of New J^sey, although they were ready at an earlier period to 
traneport coal for us. The uncertain' tenure secured in 1869 was, 
after nesotlatlons extending during a period of nearly a year, ren- 
dered rMjttble and satfsfectory for a limited period by a contrect 
executed 1st November, 18T0, which secured to the cengMU# f^ 
terminal and other facilities f(nr all the coal we ml^ht be pitted 
to oflbr to New yenmy during tim rpni^ 



888 m *!stmhL 


Opinion of the Cknirt. 

of the infract, and a prorate of char^ on coal flrom the W^roming 
region to tide. Until the execution of this oontract*-whlch con- 
tinuee in force for four years* and is subject to tmnination ^ 
months thereafter--we had no satisfactory arrangement for the 
delivery in New York waters of the great bulk of the coal offered 
to us for transportation by railroad. These contracts, however, 
extend only for a few years, at the expiration of which time the 
Lehifi^ & Susquehanna Railroad might find itself in an isolated 
position. Its principal business must ever ^ be the transportation 
of coal and other merchandise to New York or its vicinity, to which 
three New Jersey roads offered certain facilities — ^the Morris & 
Essex, Belvidere Delaware, and the Central Railroad of New Jersey. 
The Morris & Essex, since the contract made with it in 1868, had 
fallen into the hands of a rival coal company, whose roads were ex- 
tending to points reached by the Lehigh & Susquehanna Railroad, 
so that its interests would be adverse to fostering the interests of 
this company. The Belvidere Delaware Railroad is owned by the 
Camden & Amboy Railroad Company, which is well known to be 
negotiating to transfer its roads to a company whose Interests are 
not identical with our own, and which might not be disposed to aid 
us in furnishing facilities for developing a large business in the 
future. Should the Central Railroad Company — ^thus left as our only 
satisfactory outlet — ^Join its interests to others antagonistic to our 
own, we would, at the expiration of our [262] contract, be left at 
the mercy of our rivals, or be obliged to protect the millions already 
invested by a further expenditure to aid in building a new railroad 
across New Jersey. 

“The contracts with the New Jersey roads were for the trans- 
portation of coal only, and we had not satisfactory arrangement for 
passengers and general merchandise. For the development of these 
branches of the business we felt the necessity of an immediate 
alliance with a company which controlled a New York terminus. 
The present lease must increase our revenue from these sources very 
largely. 

“ Freshets and strikes and a dull coal market for some years past 
have rendered it difficult for the company to provide means for the 
double tracking and further equipment of our roads as r^idly as 
needed and for the development of our valuable mining properties. 
We have therefore sought an alliance with another company, which 
would offer to that company, upon terms mutually advantageous, 
inducements to provide means for the developm^t of all our Inter- 
ests. The result of these negotiations has been an agreement for a 
lease of our railroads to the Central Railroad Company of New 
^^WMy on the following terms; [Then follow the details of the 16^86*1 
, “The results expected from this lease ari^ 

“FirsjL The entire relief of this from any deihiMi^ for 

further equipment. It relieves it also firom the necessity of future 
expenditure for the extension of the road and its branches, required 
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Ilf Om mcronio of its business, until we can secure ttie means at 
reasonable rates. 

^ ** Second. We secure the full influence and all the facilities of a 
powerful corporation, controlling the shortest and best line across 
New Jersey, in the development of the trade of all kinds on our line 
of railroad. 

Third. Many collateral advantages will result to our different 
Interests from this lease, which cannot be secured by direct cove- 
nants, but must result from the efficient operation of the line and 
tbe alliance thus secured between the two companies. 

Fourth. A moderate increase on the gross receipts of last year, 
when our own mines were idle for six months, the mines of our 
principal transporter not fully opened, rates low, and business in all 
branches dull, will give us a sufficient revenue from the road alone 
to pay all of our interest beyond that provided by our miscellaneous 
receipts, other than those from our canals and from the mining of 
coal. We anticipate a steady growth of business, and believe that it 
will not be long before the revenue derived from this lease will con- 
siderably exceed the interest of our entire indebtedness. 

** The confirmation of this lease by the stockholders will leave the 
company — ^as during the period of its greatest prosperity — a *coal 
and navigation’ company, with its canal and valuable Lehigh coal 
property, its large amount of real estate, becoming more valuable 
from year to year, and in addition the recently acquired tracts of 
first-class coal lands in the Wyoming region, which promise in the 
future to be a large and Increasing source of revenue ; also, the con- 
trol of the transportation of the product of other tracts equally large 
and more fully developed. If the result of this negotiation shall be 
a return to the prosperity of that period, the managers will have 
great cause of satisfaction with their work.” 

To this we may add the following extract from the report 
of May 2, 1871: 

In addition to the reasons stated at the special meeting, as among 
those which induced the managers to enter into the negotiations for 
the lease, may be added the difficulty of carrying our large and In- 
creasing floating debt. The railroads were making demands on our 
rdiotiroeB for additional sidings, tracks, buUdlngs, and equipment; 
and by leasing them we are not only relieved from all demands for 
equipment, and any present demands for money for additions to the 
road, but baye also aecuredj flnant^V which will enable ue^ to pay 
off a jpj^rtiqUiOf the floating debt and fund the iemaind^. .^e i^le 
to i^tral Coinpany of materials, machinery, azid 8e(^kdeii,'W 
ctedlhg r h^on of bonds of our 
im 9i;0^ asiiomit, wtth our ngt 

moioMat^ reaninpUIHltidm of !^k ea^th^e^^ 
our floatli^ debt to less than $1,000,000. This sum we eepel;^ 
vide tor heteafler by the sale of bonds.*' 



340 » 

Opinion of the Cotirt 

The dangerous position of the Central Bailroad has al- 
ready been stated in the summary of its answer given abote, 
but for convenience W'e repeat the summary here: 

“The Central Railroad’s answer details the steps that led up to 
the contract of March, 1871, by which the Lehigh & Susquehanna 
Railroad was leased from the Lehigh Navigation Company. At first—* 
in 1847— the Central was a short local railroad in New Jersey, but 
afterwards grew (always under legislative authority) into a through 
route across New Jersey from Baston, on the Delaware River, to New 
York Harbor. Its connections were of great importance. At Easton 
it connected with the Lehigh Valley Railroad ; opposite Easton, with 
the Lehigh A Susquehanna Railroad; at Hampton, a few miles far- 
ther east, with the Delaware, Lackawanna & Western Railroad; and 
it also had a through connection to the West by the way of Easton, 
Heading, and Harrisburg, known as the ‘Allentown route,’ over the 
Lehigh Valley, the old Reading Railroad, and the Pennsylvania. 
From all these sources it received much business, and in order to take 
care of this business it was obliged to i^end a great deal of money 
in construction and in terminal and other facilities. For example, 
at one time it was compelled to have a third rail in order to accom- 
modate the Lackawanna cars, which were then of broad gauge. In 
1871 the loss of a large part of this business was threatened. The 
Lehigh Valley had acquired or was acquiring a line of its own to 
New York Harbor ; so was the Lackawanna ; while the Lehigh Navi- 
gation Company’s railroad was apparently on the point of making a 
traffic arrangement with the Lackawanna. The Allentown route had 
been disrupted, and the Pennsylvania’s traffic had been lost In this 
situation— having lost the Pennsylvania’s traffic, much of the Lehigh 
Valley’s traffic, with a prospect of losing the rest, and all the pas- 
senger and general freight traffic of the Lackawanna, with a prospect 
of losing its coal also — the Central was compelled to decide whether 
it would abandon competition with its rivals and resume its loOal 
character, or would become an active competitor. Choosing the latter 
course, it entered the anthracite field by making the lease in question. 
The arrangement benefited the public by creating and maintaining a 
through route ; it benefited the Central’s stockholders by giving them 
a permanent Pennsylvania connection; and it benefited the Lehigh 
Navigation Company’s stockholders by giving them a tidewater outlet 
for their coaL’’ 

The foregoing are the facts, and we think they show that 
both the Navigation Company and the Cientral Biailroad were 
confronting an alarming situation, The Navigation Com- 
pany was likely either to be shut out from New Yorkr the 
most important tidewater mark^ or at all events to be 
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lEraatly hampeied in rendiiing it. Unless that market could 
be reached on favorable terms, the company could not sell its 
coal in competition with the coal carried by the Lehigh Val- 
ley and by the Lackawanna & Western Bailroad. If, how- 
ever, the Central Bailroad’s route could be definitely secured, 
the Navigation Company could compete, and the evidence is 
dear that it has actively competed, and does still compete, 
not only with the Lehigh Valley Coal Company and the 
Lackawanna Coal Company, but also with the coal of the 
Wilkes-Barre Company, although this is the Centi'dl Bail- 
road’s own especial feeder. We think it should be distinctly 
noted that with rare exceptions competition for the carriage 
of the same anthracite coal does not exist. Each carrying 
company has its own tributary mines, and (largely by reason 
of topographical conditions) these are not reached, and are 
not likely to be reached, by any other carrier. The [S64] 
coal is brought to the surface and prepared for market at 
the mines; it is there loaded upon the cars of the carrier that 
serves the particular mine, and by these cars it goes forward, 
either to its ultimate destination, or to the barges that com- 
plete the carriage when water transportation is either neces- 
sary or desirable. The competition is in the markets, and it 
would be idle for one carrier to attempt to interfere with a 
rival’s traffic. The carriers might combine to fix rates at an 
oppressive sum ; but no such combination is diarged in this 
biU, and obviously the question whether a rate is extortion- 
ate is to be determined, not by the courts, but by the Inter- 
state Commerce Commission. 

Neither do we think the second reason is sustained by the 
evidence. The lease in question provides that the Central 
Bailroad shall pay as rental one-third of the Lriiigh & Sus- 
quehanna’s gross receipts, with a further provision that all 
the cold mined by the Navigation Company from its lands, 
then owned or thereafter acquired, riiould 1^ sei^ to market 
ovsf the Lehigh 4b Susquehanna and the roads of the Ckoitrai 
Baijlcoad* “yrhm destined to points or markets reached by 
the; 8^4; pnada; an<^ Fhen destined for mr:k^ not so 

ao as practicidde oversidd 
this covenant did not apply to one-i^aiitk 
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of the coal mined by the Navigation Company in the 
Wyoming region; this might be sent to any market *‘not 
reached by lines running toward the Delaware River.” In 
1883 the lease was so modified that, whenever one-third of 
the gross receipts should fall short of $1,114,400, the lessee 
should make up the deficiency; but, whenevw one-third 
should exceed $2,043,000, the Navigation Company should 
relinquish any claim to the excess. And in 1887 another 
change was made, permitting the one-fourth referred to 
above td be sent to market over other lines than the Lehigh 
& Susquehanna Railroad and its branches, if by so doing the 
Navigation Company could realize a larger price or profit 
than it would have realized if the coal had been shipped over 
the Lehigh & Susquehanna. 

We cannot discover from the evidence that these covenants 
impose unlawful restrictions on the Navigation Company’s 
shipments. The best markets for anthracite coal are New 
York, Pennsylvania, New Jersey, and New England; about 
75 per cent of the total tonnage from the whole region goes 
to these markets, and the Navigation Company sends about 
the same percentage as the other producers. It has plenty 
of coal available for the Western market, but for reasons 
of economy it prefers to restrict its shipments in that direc- 
tion. This restriction, however, is voluntary, and is due to 
the fact that its coal can be sold elsewhere to better advan- 
tage. Moreover, while its interest is best advanced by ship- 
ping a large proportion of its coal to markets reached by 
the Central Railroad, it evidently does not regard itself as 
“absolutely bound” (to use the Government’s phrase) to 
ship three-fourths of its output over that road; for in 1912 
these shipments were 70 per cent only, and in 1913 were 67 
per cent only. And its production has not been dimini sh ed, 
but, on the contrary, has largely increased. As stated in its 
report for 1906 given in evidence by the Government, its 
percentage of increase in this particular was [$6$] largiriy > 
ha excess of the percentage among' its competitors through- 
out the region; and the testimony shows that its total pro- 
duction now is in excess of 3,600,000 tons, more than double 
what it was 15 or 20 years ago. 
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With regard to the rental, the GoTenunent’s objection is 
based on the argument that, because the Navigation Com- 
pany and the Central Railroad ^are in the gross receipts 
of the leased road, they are in effect partners in its opera- 
tion. This is evident also from the Government’s prayer in 
this respect, which asks that the rental be made ‘‘a fixed 
sum instead of a proportion of the receipts from the opera- 
tion of ” the Lehigh & Susquehanna Railroad. The mini- 
mum and maximum provisions go a considerable distance in 
that direction already, and we think it is a practical and 
sufficient answer to the objection that since 1901 (except in 
1902, the year of the well-known strike) the maximum ren- 
tal has always been reached, and is therefore a fixed sum 
now. And it is likely so to continue, for under the present 
conditions the maximum will ordinarily be reached three or 
four months before the end of the year, so that a consider- 
able margin for contingencies exists. 

> For the reasons thus given we are of the opinion that 
the lease of the Lehigh & Susquehanna Railroad does not 
offend against the laws of the United States. It follows 
that the unlawful connection charged by the Government to 
exist between the two groups referred to above has not been 
proved, and that the Lehigh Navigation group should be 
excluded from further consideration. If the corporations 
embraced therein have otherwise offended against the Fed- 
eral statutes, they should be attacked separately; and there- 
fore the bill will be dismissed as to them, but without preju- 
dice to the Government’s right to take such other action as 
may appear desirable. 

THE REAOIITO GltOUP. 

Since the biU is also to be dismissed as far as the Sehuyl- ^ 
kill Navigation Company and the Wilmington & Northern 
Railroad are concerned, we have left for ccmsideration the 
charges, against the Holding Company, the Coal & Iron 
Coiapahy, the Reading Railway,. and the Central Railroad > 
in its relation to the Reading u 

Wedo nohtiunk much time need be ^mat upon thecbeargp 
that antedate the Raiding reo r geniaatio n in 
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makes certain averments of illegal and improper conduct 
during the earlier period against the old Beading Bedl- 
road and the Coal.& Iron Company, and these are vigor- 
ously and circumstantially denied; but we do not feel called 
upon to go back to that period in order to apportion what- 
ever blame may now appear to be 'deserved. It was a time 
of unrestrained competition, of violent industrial warfare, 
and of legislation believed now by many' persons to have 
been unwise. As a matter of common Imowledge we may 
take note of the fact that during that period much was done 
that is condemned at present by general opinion, although 
the practices now reprobated were then the commonplaces 
of business in some of its most important branches. Such 
transactions cannot be fairly judged, except by realizing 
the situation that was then pre[266Jsented and appljdng 
the standards that were then accepted without much dis- 
sent; and we see no need to essay that difficult task. It is 
sufScient, we think, to take the actual condition of things 
at the time of the reorganization — no matter how that con- 
dition had come to exist — and to see how it was dealt with 
thereafter. We are now considering the suit so far as it is 
based on the act of 1890 — ^the Commodities Clause will be 
taken up hereafter — and the defendants do not deny the 
obligation to conform their conduct to the commands of 
that statute. We think they are not to be held liable in 
this proceeding for transactions that took place before the 
intervention of Congress. 

And we may say in passing that we lay no weight upon the 
fact that for three years — from 1893 to 1896 — ^the old Bead- 
ing Bailroad and the Coal & Iron Company were in the hands 
of receivers, and were administered by the United States 
court in this district. Of course it is not to be assumed that 
their business was carried on during those years in violation 
of law; as far as we are advised, no such question was ever 
raised or suggested; the court simply took the Coal & Iron 
Company and the old Bailroad as it found them, and con- 
duct^ their business while a plan for reorganization was be- 
ing perfected, and then made the necessary decree to cany 
the plan into effect. We do not know whether the act of 1890 
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was considered in its relation to the plan, and we approach 
the consideration of the present charges uninfluenced by the 
former action of the court. 

[2] We have then before us a group of three corporations 
as they appear after the reorganization was complete. One 
of them is a mining company, one a carrying company, and 
the other is a holding company owning the capital stocks of 
the other two. This relation has had the sanction of the 
Penn^lvania statutes; but the Federal law is supreme in the 
field of interstate and foreign commerce, and the law of a 
State cannot authorize its citizens, either individual or cor- 
porate, to violate a constitutional act of Congress. Phila., B. 
cfe W. R. Co. V. Sokubert, 224 U. S. 603, 32 Sup. Ct. 589, 56 
L. Ed. 911. The three companies are no doubt combined ; but 
the important question remains: Is the combination unlaw- 
ful? Does it unreasonably restrain trade in anthracite coal? 
And by “ trade ” we mean the production and marketing of 
that article. 

There has been a recent occasion in this district to consider 
the scope of the act of 1890 {U. S. v. Keystone, etc., Co, 
[D. C.] 218 Fed. 502), and we shall not repeat what was said 
in that case. But, as the defendant there was a manufac- 
turer, while other kinds of business are now in question, it 
may be proper to add a few words on the particular subject 
in hand. 

As we have already stated, the Government does not attack 
the mining company — the Coal & Iron Company — for the 
bill expressly states: 

“ Whether the [Coal & Iron] Company In and of Itself Is a combi- 
nation in restraint of interstate trade and commerce, or a monoiKdlsa- 
tlon of a part thereof, Is an issue not now tendered or intende<t to be 
raised in the present proceeding.” 

[267] It is not difficult to see good reasons for this po- 
sition. ' Coal is of no use while it remains in the ground. 
Its use is to be burnt, and no one can use it until it is 
brought within convenient reach. Obviously, then, whoever 
mines and prepares it for consumption performs a service 
to be commended. Moreover, the owner of coal in the 
ground, who has ho other interest in the mineral than to 
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sell it, is not in the poeition of an ordinary merchant who 
buys goods from the manufacturer in order to sell them 
again to the ultimate consumer. The stock of such a mer- 
chant is in process of continual renewal; as long as the 
mills are running his source of supply is always open, and 
he need not be greatly concerned about keeping a large 
stock on hand. But a miner’s stock is in the ground ; he is 
his own source of supply, and he can only- continue to sell 
as long as his mine continues to produce. It is vitally im- 
portant to him, therefore, that he should have a large re- 
serve on which he may draw ; for he must go out of business 
when his source of supply is exhausted. It is elementary 
prudence, therefore, to look ahead and provide for the fu- 
ture. If he is a miner of coal, he must have coal lands; 
and, since coal is a much desired article, he is not only 
serving himself but serving the consumer also when he 
takes the necessary measures to prevent the supply from 
being exhausted or interrupted. And we are not aware 
that any Federal statute has declared it unlawful to lay 
in a large supply of raw material in order to carry on 
business for a considerable time. The mere size of his 
stock does not make a merchant an offender against the 
law. And especially should this be true, if in making his 
purchases he has acted under authority from a competent 
legislative body. 

But after a miner raises his coal to the surface and pre- 
pares it for consumption, it is still of little value. He may 
use some of it himself, or may sell it to his neighbors; but 
this is a restricted market, and can only benefit a few. To 
make the best use of his product he needs many markets 
and many customers, for only thus can he make the most 
profit for himself and bring a desired article within the 
reach of the numerous persons that wish to use it. To 
accomplish these results he must of necessity use the recog- 
nized agencies of transportation, the railroad and the barge 
or other vessel, for only thus can he and the consumer be 
brought together. Now, whatever promotes this result 
should ordinarily be encouraged, for trade is thereby created 
or nourished. If, therefore, a miner should find it eco- 
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nomical and otherwise advantageous to build his own rail- 
road, (his of itself would seem unobjectionable and even 
commendable. And if he had the right to own his own 
railroad, as well as his own mine, there would seem to be 
no special objection against a sale of both to another person, 
or against his putting them both in the hands of the same 
trustees for his own benefit. 

Of course, this is abstract reasoning, and we are aware 
that concrete and practical objections may be made to it in 
part; but we think it will throw light on the problem before 
us. In 1896 the Coal & Iron Company was the owner of a 
large body of coal land — ^the precise quantity or the proportion 
it bears to the whole deposit does not seem [268] to be pres- 
ently important — and had been mining for years. Anticipat- 
ing the future, its purchases had been beyond its present 
needs; but this of itself was not a violation of law, even al- 
though its holdings had come to be large. Its product was 
much desired by many people, and the cessation of mining 
would have seriously affected the industry of the country and 
the comfort of many households. The State of Pennsylvania 
had given it ample authority to buy and hold the land, and 
indeed no one was attempting to take the property away, 
or to prevent the company from using it. The mines were 
so situated that the only railroad it could use at all — or, at 
all events, could use advantageously — was the Reading Rail- 
way, and if it were shut out from this means of getting to 
market its customers could not obtain the coal on which they 
were accustomed to rely. Now (laying the Commodities 
Clause aside) we do not see with clearness in what the un- 
lawfulness of the Coal & Iron Company’s conduct can be 
said to consist. Its business, the mining of coal, was lawful ; 
its ownership of coal lands was lawful; and its use of the 
Reading Railway to get to market was also lawful. The 
Railway and the Coal & Iron Company were not competi- 
tors; each performed its own function in putting a useful 
article into the hands of consumers. Although the Coal & 
Iron Company was a large producer of coal, and therefore 
a large shipper and a large seller, the size of its business was 
not in itself an offense. Indeed, in some aspects it may be 
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regarded as a merit, for the more coal the company pro- 
duced the more extensive would be its operations, thus bene- 
fiting labor and the merchants that furnish supplies to the 
mines, and the larger would be the quantity of coal at the 
consumers’ command. But it is true that, while much of its 
conduct may have been lawful, the Coal & Iron Company 
and the Railway — separately or in combination — may have 
offended against the statute in other particulars, and, if so, 
they must answer for whatever misdoing has been proved. 

[3] Much of the Government’s complaint seems to rest 
on the admitted facts that the Coal & Iron Company’s land 
holdings are large, and that the company ships and sells 
the largest percentage of all the coal that reaches the market. 
But this is not enough ; before these facts can be counted as 
an offense under the statute, it is necessary to go further, 
and to show that harm has been done or is likely to be done. 
Who has been injured thereby, and in what manner? At 
this point the Government’s proof appears to be insufficient. 
The combination complained of came into existence nearly 
20 years ago, and it is certainly not without significance 
that the evidence of injury is so speculative and so vague. 
We shall speak of one or two apparently objectionable mat- 
ters in a few moments; but (laying them aside and speak- 
ing generally) we may say that very little definite proof of 
injury has been offered. As far as we can see, only three 
classes of persons could be injured : (1) Rival producers on 
a large scale, who might be injured by unfair methods of 
competition; (2) smaller producers, who might suffer by 
similar methods; and (3) the consumer, who might suffer 
by extortionate prices As to the first class, there is no evi- 
dence whatever on this subject and we have heard no 
argu[269Jment that unfair methods of competition have 
been used. As to the consumer, no effort has been made to 
prove that the prices of coal have been oppressive, and we 
cannot assume it without proof; indeed, although the bill 
does charge that extortionate profits have been made in 
mining and in carrying coal, the charge was abandoned, and 
the Government’s brief says nothing about it. The smaller 
producer, however, may have some ground for complaint, 
and to this we shall turn our attention briefly. 
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The bill avers that the Holding Company became the 
owner of the old BaUroad^s claim against the Coal & Iron 
Company, and carries it as an open account upon which 
interest is not regularly charged and (when paid at all) is 
only paid at small and varying rates. Although it is de- 
nied that the debt is now the property of the Holding Com- 
pany, and* although there is some obscurity on this subject, 
we are inclined to believe that the denial is more formal 
than substantial. There is positive evidence to the effect 
that the Coal & Iron Company owes this debt to the Hold- 
ing Company, and some positive evidence to the contrary; 
but the debt is certainly carried on the books of both com- 
panies as an open account between them, and installments of 
interest are certainly being^paid thereon from time to time. 
The Holding Company’s answer admits : 

“ That there is carried on the books of this defendant, in an open 
account with said Goal & Iron Company, the amount — less certain 
deductions — of that company’s debt to the Philadelphia & Reading 
Railroad Company and its receivers as it stood on November 18, 1806, 
amounting at that time to about $69,000,000, together with the above- 
mentioned accretion ; that on account of interest, other than interest 
on commercial loans, it has received from the said Coal & Iron Com- 
pany only the following amounts : 


- In 1900 $884, 850. 18 

1901 886, 504. 62 

1902 - 888, 780. 61 

1903 1,582,334.41 

1904 1,582,477.77 

1905 - 1,582,255.21 

1906 1,583,304.53 

1907 1,683,914.05 

1908 1,584,485.40 

1909 935, 003. 19 

1910 743, 957. 87 

1911 320, 000. 00 

1912 810, 998. 97 

1918 2, 269, 406. 15” 


(But the sum of $12,000,000 paid by the Holding Com- 
pany since 1896 is not to be added to the amounts that were 
advanced to the Coal & Iron Company by the old Railroad 
Company. This sum was used to pay prior liens on the 
property of the Coal & Iron Company— known as ^divi- 
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sional coal land bonds ” — and was obtained by the sale of 
bonds reserved for this and other purposes under the gen* 
eral mortgage of January, 1897.) 

In the same connection the Government avers that the old 
Bailroad Company gave rebates of freight to the Coal & Iron 
Company, and that the Beading Bailway is no^ the owner 
of the old Bailroad’s claim on this account. Moreover, the 
Bailway is charged with giv[270]ing habitually an undue 
and preferential credit to the Coal & Iron Company for 
similar charges. The facts concerning the charge of undue 
credit are that weekly settlements of such rates are exacted 
from all shippers, with rare exceptions, and that bonds to se- 
cure payment are ordinarily required, except in the case of a 
few large shippers. The Coal & Iron Company, however, gives 
no bond, and is continually allowed credits of 30 to 90 days. 
Its current indebtedness for freight during the past 6 years 
has always approximated $1,000,000, and on this sum no 
interest is either charged or paid. The Government’s com- 
plaint with regard to these matters is thus stated in the 
brief: 

“These advances and accommodations extended by the Railroad 
Company to the Reading Goal Company constituted rebates to the 
[Coal] Company and unlawful discriminations against other shippers 
along the line of the Railroad Company, in violation of sections 2 and 
3 of the act to regulate commerce [act Feb. 4, 1887, c. 104] 24 Stat. 
879, 380 [Comp. St. 1013, 8S 8564, 8565].” 

The charge, therefore, is that the Holding Company has 
inherited, and is continuing, a discrimination in rates to the 
prejudice of other shippers along the line of the present rail- 
way ; and if this be true the remedy is not within our power, 
but must first be sought from the Interstate Commerce Com- 
mission, which has primary jurisdiction of such matters. 

Complaint is also made against certain leases of coal lands 
that have been made to other producers since 1896 by the 
Coal & Iron Company, or by one of its subsidiaries. These 
leases of its own lands contain covenants requiring the lessees 
to ship the entire product over the Beading Bailway system, 
or by such route as it may designate. The average annugl 
outppt from these lands is said to be more thap 1,300,090 
tons. It is merely the compulsory feature of these covenants 
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that is attacked, and abstractly considered it may perhaps be 
objectionable. Practically the result is not likely to be con- 
siderable, for nearly all the lei^ees have no otW railroad 
available; but in theory the lessees should be left free to ship 
as their convenience and advantage may dictate, in case other 
routes should be available, and if the Government thinks the 
subject sufficiently important, we think the compulsory fea- 
ture should be canceled. 

A further complaint is made because the Coal & Iron Com- 
pany, both before and since 1896, has purchased coal from in- 
dependent producers. These are not the 65 per cent contracts 
referred to in the former case, but are voluntary contracts of 
purchase and sale, entered into because the parties believe 
them to be mutually advantageous. We do not find anything 
objectionable therein, but in any case they have been con- 
stantly diminishing during the last 10 years, and we think 
are no longer (even if they ever were) a factor that need be 
considered. 

Except as stated, no discrimination or oppression against 
other producers and sellers has been proved against the 
three Reading Companies. No dealer has been prevented 
from going into business, and no shipper has been pre- 
vented from shipping all he produced. The Coal Company 
meets competition in all the markets it reaches. Every- 
where along the Reading Railway, the coal of other ship- 
pers over [271] that route meets its own coal, while at 
many points the Pennsylvania Railroad and the Lehigh 
Valley Railroad bring the product of other mines. In more 
distant markets, it faces the competition of all its great rivals. 
Neither is there any proof that the price of coal has been ex- 
tortionate or unreasonable. Even in times of scarcity, there 
has been no exaction of higher prices, although in such a 
situation some of the independent producers have taken ad- 
vantage of the public need. The rates of freight have re- 
mained for years substantially as they now are, and (except 
in the case of certain shippers over two other roads, not 
defendants, that reach the anthracite field) the Interstate 
Commerce Commission with full power of regulating the 
subject has not interfered with these rates. Indeed, the 
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commission heard and dismissed a complaint against the 
reasonableness of the rates charged by the Beading Bailway 
and other carriers at the suit of Wm. B. Hearst several 
years ago. Neither does the evidence support the charge 
of the bill that “the transportation of anthracite by rail- 
road at the rates now and for a long time past in force has 
been and is enormously profitable”; and this charge is not 
pressed in the Goveriunent’s brief. And the mining of coal 
during the years from 1898 to 1913, inclusive, has resulted 
in a profit to the Coal & Iron Company of no more than 
18^ cents per ton, while its miscellaneous receipts increase 
its income to about 20 cents. 

In our opinion, therefore, the principal charges against 
the three Beading Companies have not been sustained. 

The Centbai. Railroad. 

[4] This brings us to the Holding Company’s purchase of 
a controlling interest in the Central Bailroad’s stock. In 
the carriage of coal the Beading Bailway and the Central 
Bailroad are not competitors, for as has been stated they 
do not reach the same collieries and do not compete for the 
same shipments. And the conformation of the country be- 
tween the coal regions and New York and Philadelphia is 
such that competition in carriage, even by a future exten- 
sion of their lines, is practically out of the question. The 
coal producers on the line of one railroad cannot ship now, 
and are not likely to ship in the future, directly over the 
line of the other. They would have to reach the other line 
by a roundabout and indirect route that would ordinarily 
be inconvenient and disadvantageous. But both these rail- 
roads reach the same general field, the same general source 
of supply, and carry a similar article to many of the same 
markets; as one of the witnesses testified, “It is a competi- 
tion of markets,” and we shall regard the subject in that 
aspect. For this reason the Central Bailroad should not 
be considered merely as a carrier, but also as the owner of 
nine-tenths of the stock in the Wilkes-Barre Coal Com- 
pany, which is a large miner and shipper, and is an im- 
portant competitor of the Coal A Iron Company. So that 
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the situation is this: The Holding Company, already the 
owner of the capital stock of tiie Beading Bailway and of 
the Coal & Iron Company, became the majority stockholder 
in the Central Bailroad Company, which owns nearly all 
the stock of the Wilkes-Barre Coal Company. The two rail- 
roads have been carrying the coal of these two large pro- 
ducers [272 J. to many of the same markets, where the coal 
has been sold in competition. These carriers transport about 
one-third of the total tonnage of anthracite carried by all 
the railroads that reach the anthracite field, and the two 
coal companies dispose of more than 20 per cent of all 
the coal taken by the market. Together they operate 45 
collieries out of 276, and 5 washeries out of 51. There are 
about 120 other producers, marketing about 50,000,000 tons. 

Upon the facts thus stated we think the imion of these 
interests in the Holding Company is condemned by the rules 
laid down in the Northern Securities case, 193 U. S. 197, 
24 Sup. Ct. 436, 48 L. Ed. 679; and in U. S. v. Union Poo. 
R. R. Co., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. 124. It 
must not be overlooked that the sole subject of the present 
suit is the interstate and foreign trade in anthracite coal, 
while the Beading Bailway and the Central Bailroad inter- 
change a vast amount of other traffic which is of very great 
value to both systems. This traffic is not complained of in 
any particular; its importance was pointed out by Judge 
Banning in the former suit, and unless the friendly and mu- 
tually advantageous alliance of the two railroads in this 
particular must be destroyed in order to reach an unlawful 
combination in another particular that would otherwise es- 
cape, we are not disposed to disturb the ownership of the 
Holding Company in the Central Bailroad’s stock. The 
railroads that were affected by the Northern Securities case 
and by the Union Pacific case differ in many respects from 
the roads that serve the anthracite field; and (if the Bead- 
ing Bailway and the Central Bailroad alone were concerned) 
the argument of counsel that lays stress on these differences 
would require careful attention. But, since the real compe- 
tition with which we are now concerned is in the mai^rts, 
and not between the carriers, we cannot consider these two 
95825*— IT— VOL 6 23 
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railroads alone. The two coal companies also must be taken 
into account, and in our opinion it is their union that lends 
most force to the Government’s complaint. As we under- 
stand the facts, if the Central Bailroad were divorced from 
the Wilkes-Barre Coal Company, the object of the bill would 
in this respect be substantially attained, and (as this par- 
ticular matter was not argued by counsel) we suggest it for 
their consideration when the scope of the decree comes to 
be determined. 

COMMODITIES CLAUSE. 

[5] Since the Lehigh Navigation Company need no longer 
be considered, and since the Government will have no com- 
plaint against the Wilkes-Barre Coal Company if the fore- 
going suggestion be finally adopted, the Commodities Clause 
calls for attention only in its bearing upon the relation be- 
tween the Beading Bailway and the Coal & Iron Company. 

The clause forbids a railroad company to carry in inter- 
state commerce after May 1, 1908, any article or commodity 
(with certain exceptions) “manufactured, mined, or pro- 
duced by it, or under its authority, or which it may own in 
whole or in part, or in which it may have any interest, direct 
or indirect.” Act June 29, 1906, c. 3591, § 1, 34 Stat. 585 
(Comp. St. 1913, § 8563, cl. 6). The general subject [273] 
has recently been discussed in U. 8. v. Del., Loch. <& West. 
R. B. (D. C.) 213 Fed. 240, and we shall not repeat what was 
there said, although we may be allowed to refer to the opin- 
ion for a summary of the litigation concerning the carriage 
of anthracite coal. The situation now before us is not the 
same as in the Lackawanna case. There the railroad owned 
and mined the coal, and the Government’s position was that 
either the ownership or the interest of the railroad con- 
tinued ; here the Bailway Company neither owns the land nor 
operates the mines, and the questions are (1) whether the 
coal is nevertheless in substance and reality mined or pro- 
duced by the Bailway Company or under its authority; (2) 
whether that company, while transporting the coal, has any 
interast therein, either direct or indirect. 
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These two questions are connected almost inseparably, and 
we shall make no attempt to keep them apart On both of 
them the Supreme Court has already pronounced, and our 
only duty is to apply the rules thus laid down. They may be 
stated as follows: The act of 1906 does not forbid a railroad 
to hold stock in a manufacturing, mining, owning, or pro- 
ducing corporation, if such corporation be a bona fide organi- 
zation. Commodities manufactured, mined, owned, or pro- 
duced by such a corporation may be lawfully carried by the 
railroad, although the railroad be a stockholder in the pro- 
ducing corporation ; and this is true without regard to the ex- 
tent of the railroad’s stock ownership, which may be a part 
or the whole. But — and the following prohibitions of course 
bear on the good faith of the relation between the two corpo- 
rations, either in their original alliance, or in their subse- 
quent management — ^the railroad company must not use the 
power given by such ownership to obliterate the distinction 
i^tween the two organizations; it must not exert such power 
so as to conuningle indistinguishably the affairs of both, and 
thus cause both corporations to be one for all purposes; it 
must not destroy the entity of the producing or owning cor- 
poration, and thus make the two virtually one. If it actually 
do these forbidden things, then the Commodities Clause ap- 
plies and condemns as unlawful such abuse of a lawful right. 
But it is the abuse that is unlawful, not the mere existence 
of the relation or of the right growing out of the lawful 
ownership of stock. 

And we have a clear declaration by the Supreme Court 
about the meaning of any interest, direct or indirect,” in 
the following language (213 U. S. 413, 29 Sup. Ct. 527, 53 L. 
Ed. 836) : 

" It remains to determine the nature and character of the Interest 
embraced In the words ‘In which It is interested directly or indi- 
rectly.’ The contention of the Government that the clause forbids 
a railroad company to transport any commodity manufactured, mined, 
or produced, or owned in whole or in part, etc., by a bona fide cor- 
poration in which the transporting carrier bolds a stock interest, 
however small, is based upon the assumption that such prohibition 
is embraced in the words we ore considering. Tbe opposing con- 
tention, however, is that interest, direct or indirect, includes only 
commodities in which a carrier has a legal interest, and therefore 



866 


Tea masukL bepobtbb , > 74 , 


Opinion ot the Court. 

does not exclnde the rlidit to carry commodities which have been 
manufactured, mined, produced, or owned by a separate and distinct 
corporation, simply because the transporting carrier may be inter* 
ested In the producing, etc., corporation as an owner of stock therein. 
If the words in question are to be taken as embracing only a legal 
or equitable interest In the commodities to which they refer, they 
cannot be held to include commodities manufactured, mined, pro- 
duced, or owned, [874] etc., by a distinct corporation merely be- 
cause of a stock ownership of the carrier. PiUlman Palace Car Co. 
y. Uiesouri Poo. B. B., 115 U. S. 687, 6 Sup. Gt 194, 29 L. Ed. 499; 
Conley t. Mathieton Alkali Works, 190 U. S. 400, 23 Sup. Gt. 728, 
47 L. Ed. 1113. And that this is well settled also in the law of 
Pennsylvania Is not questioned. It is unnecessary to pursue the 
subject in more detail, since it is conceded in the argument for the 
Government that, if the clause embraces only a legal interest in 
an article or commodity, it cannot be held to Include a prohibition 
against carrying a commodity, simply because it bad been manu- 
factured, mined, or produced, or is owned by a corporation in which 
the carrier is a stockholder.” 

With these rules to guide us, let us examine the evidence. 

The Government’s brief asserts that the transaction in 
1896 by which the three Heading Companies were brought 
into close alliance was ^ a mere subterfuge and sham.” A 
priori, we think it unlikely that those who were responsible 
for so huge a transaction, involving hundreds of millions 
of property and affecting the fortunes of numerous inves- 
tors, large and small, should risk the financial disasters sure 
to follow such a blunder as an attempted trick — to speak 
only of their intelligence and not of their character. And 
the evidence discloses what might be expected, namely, that 
anxious care was taken to obtain assurance that what was 
proposed was lawful. The charter of the Holding Com- 
pany belongs to a class known in Pennsylvania as “ omni- 
bus” charters, which were granted by the legislatures of 
40 or 50 years ago with a freedom that is now generally re- 
garded as injudicious. They conferred numerous and ex- 
tensive powers and privileges that can no longer be com- 
bined in one corporate organization. But they were grant- 
ed in the undoubted exercise of lawful legidativc power, and 
the validity of the grant cannot be questioned. Many of them 
have perished, but some have survived, and under them very 
important rights have grown up; the existence of these 
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(garters may perhaps be regretted, but their rif^t to exist 
cannot be denied. For example, the Holding Company’s 
charter, which was granted in 1871, is exactly the same as 
the charter of the Pennsylvania Company granted in 1870, 
under which the Pennsylvania lines west of Pittsburgh are 
now owned and controlled. As Pennsylvania had adopted 
a revised constitution in 1873, it was obviously of the first 
importance to ascertain whether the Holding Company’s 
charter had been affected by the article that declared invalid 
‘‘ all existing charters or grants of special or exclusive privi- 
leges under which a bona fide organization shall not have 
taken place and business commenced in good faith at the 
time of the adoption of this constitution.” Accordingly, the 
question of the charter’s validity and of its sufficiency for 
the purposes of reorganization was submitted to the opinion 
of 12 eminent counsel — George F. Baer, James Boyd, J. D. 
Campbell, Samuel Dickson, Thomas Hart, Jr., John G. 
Johnson, Victor Morawetz, Edward M. Paxson, Edward J. 
Phelps, George L. Rives, Francis Lynde Stetson, and F. W. 
Whitridge — ^who agreed in the following advice ; 

“ In our opinion, tbe Beading Company can legally acquire, receive, 
and hold, and can mortgage and pledge, all tbe stocks, securities, and 
properties, including tbe capital stocks of the new Kailway Com- 
pany and of the Coal & Iron Company; and it can keep and perform 
all covenants and conditions under which severally and respectively 
these two companies acquired their [276] properties from the pur- 
chasers. By a further Increase of its capital [which was afterwards 
made] the Beading Company can legally Issue tbe common and pre- 
ferred stock and the bonds required by the plan of reorganisation; 
and to secure the payment of these bonds It can lawfully pledge 
and mortgage the stock, securities, and properties by it so acquired.” 

Soon afterwards, early in January, 1897, the validity of 
the charter came before the attorney general of Pennsyl- 
vania, who gave the subject careful consideration, and was 
constrained to the conclusion — evidently against his wishes- 
and his prepossessions — ^that the Commonwealth of Penn- 
sylvania could not successfully attack the chartered rights 
of the Reading Company that had been exercised before 
January 1, 1874 — ** which business was of the same general 
diaractw as that in which it proposes to engage for the 
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purpose of controlling the stocks of the Bailway Cknnpany 
and the Coal & Iron Company.” 

It is not necessary to quote from the charter. The Hold- 
ing Company’s powers are unusually varied and extensive, 
and the Goveriunent does not deny that formal and com- 
plete legislative authority exists to do the acts complained 
of; and the State of Pennsylvania has never contended that 
the company has exceeded its powers. 

The Bailway Company is a Pennf^lvania corporation 
chartered in November, 1896, with the ordinary powers of 
a railroad. Practically all its stock is owned by the Hold- 
ing Company. The Coal & Iron Company has had a con- 
tinuous existence since March, 1871. Its principal object 
is stated to be ** to purchase, sell, transport, and mine coal, 
and to mine and manufacture iron”; and for this purpose 
it has power to buy or lease “ such lands as they may deem 
expedient.” It is also empowered “ to subscribe for or pur- 
chase the lands or stock of any other incorporated company 
in the State of Pennsylvania ”; and the charter further pro- 
vides that “ any railroad or mining company existing under 
the laws of this State [may] subscribe for or purchase the 
stock or purchase or guarantee the bonds of the company 
incorporated.” Practically all its stock is owned by the 
Holding Company. 

In the summary of the bill already given we have stated 
in outline what property was sold under the decree of the 
Circuit Court in 1896, and what was done with the property 
afterwards. It is enough to say now that after the convey- 
ances had all been made the Coal & Iron Company was again 
the owner of the coal lands and similar property; the Bead- 
ing Bailway was the owner of the railroad property, except 
the equipment; and the Holding Company owned the equip- 
ment — leasing it, however, to the Bailway — and owned also 
the capital stocks of the other two companies, with some 
additional property. These acquisitions were the valuable 
basis of the Holding Company’s stock, and with other se- 
curities the stock was distributed among the numerous per- 
sons entitled thereto under the plan of reorganization. We 
are not advised how many persons then acquired, or now 
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own, Holding Company’s stock; bat the number would 
undoubtedly be large. Its capital is $140,000,000, divided 
into 2,800,000 shares, all of which have been issued, and the 
shares are bought and sold on the market. In March, 1914, 
the 50 largest stockholders — ^their names and holdings appear 
in the record — owned [276] about 1,200,000 shares, par value 
$60,000,000; and this leaves about 1,600,000 shares, which are 
distributed in varying amounts among many unnamed hold- 
ers. The companies are all Penn^lvania corporations; the 
business of mining is carried on by the Coal & Iron Com- 
pany, of course exclusively in Pennsylvania; the canying 
business of the Railway proper is also conducted within the 
State, as it must be, and each of these corporations has con- 
fined itself to its respective business since the reorganization 
was completed. 

Thus far it seems to us that the plan now assailed by the 
Government cannot be successfully attacked for lack of good 
faith; we regard it as an honest attempt to cope with a per- 
plexing financial situation so as to save an exceedingly valu- 
able property for many persons whose investments were in 
serious danger, and an attempt to solve difficult legal prob- 
lems with scrupulous regard for the law. The charters re- 
ferred to gave the undoubted right to issue the securities and 
to make the conveyances described, and we cannot condemn 
as unlawful the exercise of a lawful right for a lawful 
purpose. 

But even a lawful right, originally used for a lawful pur- 
pose, may afterwards be used to attain an unlawful object. 
Although the organization of the companies may have been 
lawful, and although their alliance may also have been 
lawful, the question remains: Have they since offended! 
And especially, have they offended against the Commodities 
Clause! To be exact : Has the Reading Railway, since May, 
1908, carried coal that had in substance and reality been 
mined or produced by it or under its authority, or which 
it owned in whole or in part, or in which it had any inter- 
est, direct or indirect! In our opinion, these questions must 
be answered in the negative, unless the long-established 
l^gal conceptions concerning corporate organization ought 
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liot to prevaJl in the present case. These conceptions are 
BO deeply rooted in tiie theory and practice of the law 
tiiat an immense readjustment of legal roles would be nec- 
essary if the legal separateness of a corporation were to 
disappear and be replaced by the rights and liabilities of 
the individual stockholders. The theory of separate cor- 
porate entity has been of enormous value, and while it has 
been sometimes abused there is no doubt that industrial 
society is largely based upon its conspicuous features of 
distinct and separate existence and of limited liability. The 
abuses have been exceptional, and the law has not over- 
looked them. Where a corporation is a mere screen for 
an individual, or where one corporation performs a similar 
office for another, the device has not been allowed to stand 
in the way of justice and fair dealing. But we may safely 
say that in practically all such instances the element of 
fraud or bad faith is to be found, and it is certainly rare 
to find a situation where such an element is secure from 
successful attack. The cases already decided by the Su- 
preme Court make the distinction between good faith and 
bad faith. In the Delaware & Hudson case the court said: 

"We then construe the statute as prohibiting a railroad company 
engaged in interstate commerce from transporting in such commerce 
articles or commodities under the following circumstances and con- 
ditions : 

[277] “(a) When the article or commodity has been manufac- 
tured, mined, or produced by a carrier, or under its authority, and 
at the time of transportation the carrier has not in pood faith before 
the act of transportation disassociated Itself from such article or 
commodity. 

"(b) When the carrier owns the article or commodity to be tran» 
pOTted in whole or in part 

"<e) When the carrier at the time of transportation has an Int^ 
est direct or indirect in a 1^1 or equitable sense, in the article or 
commodity, not Including, therefore, articles or commodities manu- 
factured, mined, produced or owned, etc., by a bona fide corporation 
in which the railroad company is a stockholder.” 

In the Lehigh Valley case the court assumed (as tihe form 
of that dispute required it to assume) that the coal com- 
pany there in question was ^not a bona fide mining com- 
pany,” but a mere agent and instrumentality of the rail- 
road, and that ** abuses ” in the relations of the two com- 
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panies bronglit the production, shipment, and sale of the 
particular coal under the railroad’s dominion, just as if it 
were the absolute owner; so that the entity of the mining 
company was destroyed, and the affairs of the two com- 
panies were so commingled in administration as to make the 
companies virtually one — ^a result that was declared to be 
an “ abuse ” of power. 

If, then, the Government can succeed in the present case, 
it must offer evidence to satisfy the rules laid down by these 
decisions; and this brings us to consider what facts have 
been proved. That the law has been consciously and deliber- 
ately violated we do not believe, and decline to find. But 
as the act of 190^ does not make the carrier’s state of mind 
an essential element in the offense, the question is still open 
whether the Heading Railway and the Coal & Iron Company 
(whatever their intention may have been) have in fact so 
conducted their affairs as to violate the law. The Govern- 
ment’s case is subst; ttially t’ ' - 

The plan of reorganization was financed as follows: After 
the various properties of the old Reading Railroad and of 
the Coal & Iron Company had been purchased by Coster & 
Stetson under the decree of the United States court in this 
district, the purchasers conveyed the railroad properties to 
the new Reading Railway on November 16, 1896, and on 
November 18 the Railway transferred its capital stock of 
$20,000,000 to the purchasers and mortgaged the railroad 
properties in trust to secure $30,000,000, of which the sum of 
$20,000,000 was presently delivered and $10,000,000 was re- 
served “to be used in part payment for new acquisitions, 
constructions, and betterments upon the railroads and prop- 
erty of the Railway Company.” It was contemplated 
that the Holding Company should advance the money for 
the purpose thus stated, and that the $10,000,000 of bonds 
last referred to should be used to reimburse the Holding 
Company for one-half of these advances. On November 18 
the purchasers conveyed the coal lands, with other prop- 
erty, to the Coal & Iron Company, that company agreeing 
to join with the Holding Company in a general mortgage 
to be thereafter executed. On December 23 the purchasers 
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conveyed to the Holding Company various bonds and [278] 
stocks, including the capital stocks of the Railway and of 
the Coal & Iron Company; conveying also the rolling stock 
and vessels formerly belonging to the old Railroad Com- 
pany, with some other property. Apparently on January 1, 
1807 (the agreement does not seem to be in the record), the 
Holding Company leased the equipment to the Railway by 
what is said to be the ordinary car-trust lease, under which 
the railway pays an annual rental. On January 5 the Hold- 
ing Company and the Coal & Iron Company united in the 
general mortgage for $135,000,000 that has already been de- 
scribed; it is a blanket real estate and collateral trust mort- 
gage covering the property of both companies. 

These agreements contain many details. Their principal 
object is to provide and to secure the bonds and stocks that 
were required to satisfy the persons interested in the reor- 
ganization, to take care of the existing liens that were not 
disturbed, and to make provision for future needs — to these 
ends pledging as security practically all the property that 
had formerly belonged to the old Reading Railroad and to 
the Coal & Iron Company. About $69,000,000 of bonds 
under the general mortgage were reserved to pay outstand- 
ing liens of the old Railroad Company and of the Coal & 
Iron Company, these being liens prior to the mortgage, and 
$20,000,000 were reserved for new construction, betterment, 
and equipment upon the several railroads operated by the 
Reading Railway. The whole interest on the $99,000,000 of 
bonds that have been issued under the general mortgage has 
been paid by the Holding Company. 

The Government draws attention also to the fact that the 
Holding Company cannot declare a dividend until it pays 
to the trustee under the general mortgage five cents for each 
ton of coal mined by the Coal & Iron Company if the divi- 
dend should equal or exceed that sum, or a smaller amoimt 
if the dividend should be smaller. This does not seem to be 
objectionable; the probable reason for the provision is that 
to take tiie coal from the ground lessens the security of the 
bondholders, and therefore the money payment is intended 
to stand in place of the coal. 
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As the Holding Company owns practically aU the idiares 
of the Bailway and of the Coal & Iron Company, it neces- 
sarily votes thereon and thus controls the election of their 
directors. Since the reorganization the three companies have 
had, with some exceptions, practically the same boards, and 
the same president, secretary, and treasurer. Since Mr. 
Baer’s death in 1914, however, they do not have the same 
president. Their offices are in the same building in Phila- 
delphia, and their annual reports are published in the same 
pamphlet. What the situation is in recent years with refer- 
ence to the payment of salaries does not appear to be shown 
fully by the record, but we suppose it likely that in some in- 
stances the salary may be apportioned. Where services are 
performed for more than one company — for example, in the 
case of counsel or the purchasing agent — we can see no ob- 
jection to such a division of salary. 

These are the matters upon which the Government chiefly 
relies [379] as tending to support tlie argument that an 
identity exists in organization and administration, and as 
leading to the conclusion that the Holding Company’s rela- 
tion to the other two companies represents “a deliberate 
attempt to avoid the principle of public policy then con- 
tained in the constitution of Pennsylvania and now embodied 
in the Commodities Clause.” The attitude of the Govern- 
ment also appears in the following paragraph : 

“In the present case the transactions between the Reading Com- 
panies did not begin and never have been carried on in good faith, 
but, on the contrary, with the purpose and result of retaining in the 
fullest degree the substantial Identity of the transporting company 
and of the producing company by a merely colorable change of form." 

We have already said that we are unable to find bad faith 
or deliberate wrong-doing. But the facts relied on by the 
Government are pertinent and relevant to the inquiry, 
whether there has in fact been a violation of the Commodities 
Clause, whatever the intention of the parties may have been, 
and in this aspect they have received careful conmderation. 
In our opinion they do not adequately describe the situa- 
tion. The following additional facts most also be taken 
into account: 



864 M VBOBAL BSFOBXBB, M. 


Opinion of tbe Oonit. 

Neitiier corporation owns a single share of stock in the 
other, and neither has any title or interest, legal or equitable, 
in the real and personal property owned by the other. This 
separation in legal contemplation is reinforced by a separa- 
tion of corporate activity; each keeps to its own affairs and 
does not meddle with the business of the other. The Rail- 
way has not discriminated in favor of the Coal & Iron 
Company, either in the distribution of cars or in the use of 
other facilities of transportation, and since 1897 at least, no 
shipper has complained that the Coal & Iron Company was 
receiving any undue advantage. Indeed, its employes do 
not even ride free over the railroad, which charges and re- 
ceives the usual fares for their transportation. When rights 
of way or other forms of occupying lands are in question, 
the Railway deals with the Coal & Iron Company at airm’s 
length, as with other persons, making and carrying out con- 
tracts in the same way. The Railw.ay buys much of its 
fuel coal from the Coal & Iron Company and pays in cash 
the regular price therefor; the quantity has ranged from 
2,000,000 tons in 1898 to about 3,500,000 in recent years. 
And the Coal & Iron Company pays the regular tariff rates 
on all its coal transported by the Railway in cars or barges. 
During the period from 1907 to 1912, inclusive, the amount 
thus paid has been as much as $10,500,000, and was in no 
year less than $7,500,000. / 

The operative management of the two corporations is dis- 
tinct. The Coal & Iron Company employs 25,000 men, and 
pays them with its own money and by its own paymaster. It 
buys its own materials, acting independently in the pur- 
chase thereof, and paying the cost out of its own funds. It 
keeps its own separate books and its separate bank account. 
In 1913 the cost of its mining operations was $26,000,000, 
and the coal produced thereby was sold for $30,000,000. It 
[280] makes its own prices on the coal it sells. The executive 
departments of the two companies are distinct in important 
particulars. For example, the Coal & Iron Company has its 
own general selling agent, who has charge of the coal sales, 
and has a staff of 25 to 50 men under him. It has sales agen- 
cies in mght of the principal cities of the coimtry, with 
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trareling salesmen and solicitors, who sell coal over the 
eastern third of &e country from Winnipeg to Galveston. 
From 12 to 14 per cent of its product is sold in the West and 
Middle West, although the principal markets are the State of 
Pennsylvania and tidewater at Philadelphia and New York. 
Other executive offices are also distinct. The general freight- 
traffic manager of the Railway, who is also a vice president, 
has been connected with the company for 40 years, and testi- 
fied that during that period he had had no connection what- 
ever with the Coal & Iron Company. And the general man- 
ager of the Railway, also a vice president, gave similar testi- 
mony, covering the period since 1897, to which may be 
added the testimony of the gentleman who is now the presi- 
dent of the Railway, and the testimony of the Railway’s 
comptroller. During the last 10 or 12 years the Coal & Iron 
Company has spent $1,000,000 a year in carrying out its 
policy of developing and improving its collieries. The Coal 
& Iron Company pays 4 per cent interest on commercial loans 
made to it from time to time by the Holding Company. 

The assets of the Coal & Iron Company are distinct from 
the assets of the Railway Company, and in 1912 amounted 
to more than $86,000,000. Of this total the coal lands fur- 
nished $50,000,000; yards in various parts of the country, 
owned by the Coal & Iron Company, furnished $2,500,000; 
shops at Pottsville, in the Schuylkill region, furnished 
$400,000; storage yards and washeries, $850,000; and the 
improvements and equipment at its collieries, $13,000,000. 

The facts point to a separation in fact as well as in legal 
theory, and bring the situation well within the decision in 
the Del. <Ss Lack, case (D. C.) 213 Fed. 240. It is true 
that this decree has recently (June 21, 1915) been reversed 
by the Supreme Court (238 U. S. 516, 35 Sup. Ct. 873, 
59 L. Ed. 1438), but solely for a reason that does not rule 
the questions now presented for decision. As already stated, 
the Lackawanna Railroad was the owner and miner of 
the coal, and by an agreement with the Lackawanna Coal 
Company undertook to divest itself of title and interest 
before the carriage of the coal began. Upon the construc- 
tion of this agreement the decision turned in the Supreme 
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Court, and after its meaning and effect had been ascer- 
tained, and the court had determined that it did not divest 
the railroad’s interest in the coal, nothing remained but 
to apply the Commodities Clause to a situation that was 
embraced within the scope of its language. The following 
quotation from the opinion will sufficiently indicate that the 
question regarded by the court as controlling was the con- 
struction of that agreement: 

“ 1. But mere stock ownership by a railro^» or by its stockholders, 
in a producing company cannot be used as a test by which to deter- 
mine the legality of the transportation of such company’s coal by the 
interstate carrier. For, when the Commodity Clause was under discus- 
sion attention was called to [281] the fact that there were a num- 
ber of the anthracite roads which at that time owned stock in coal 
companies. An amendment was then offered which, if adopted, would 
have made it unlawful for any such road to transport coal belonging 
to such company. The amendment, however, was voted down ; and, In 
the light of that indication of congressional intent, the Commodity 
Clause was construed to mean that it was not necessarily unlawful 
for a railroad company to transport coal belonging to a corporation in 
which the road held stock. United States v. Delaware d Hudson Co,^ 
213 U. S. 414, 29 Sup. Ct. 527, 53 L. Ed. 836. For a stronger reason, 
it would not necessarily be illegal for the road to transport coal be- 
longing to a corporation whose stock was held by those who owned 
the stock of the railroad company. 

** Nevertheless, the Commodity Clause of the Hepburn Act of 1906 
rendered unlawful many transactions which prior to that time had 
been expressly authorized by the statutes of the States which had 
chartered the coal roads. And, while the Hepburn Act provided 
that, in the future, interstate railroads should not occupy the dual 
position of carrier and shipper, there was, of course, no intent on 
the part of Congress to confiscate property or to destroy the inter- 
est of the stockholders. But still, upon adoption of the Commodity 
Clause, this appellee railroad was confronted with a difficult situation. 
To shut down the mines, because the coal could not be transported, 
would have meant, not only a vast monetary loss to the company 
and its stockholders, but would have been even more harmful to the 
interests of the public, which required a constant supply of fuel. 
The character of coal property was such as to make it Impossible 
to divide the same in kind among the railroad stockholders, while the 
value of the coal land was so great as to make it impracticable to 
find a purchaser in ordinary course of trade. It, was therefore 
natural, if not necessary, to organize a corporation with which a con- 
tract could be made, and out of cash received or stock Issued to pay 
for or preserve the equity which the railroad shareholders had in the 
coaL 
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** In this situation there may have been no impropriety in the Rail- 
road Company taking the preliminary steps of organizing such a cor- 
poration. Neither was it illegal for the stockholders of the Railroad 
Company to take stock in the Coal Company, for there are many in- 
stances in which the law recognizes that there may be diversity of 
corporate interest, even when there is an identity of corporate mem- 
bers. A city and the county, in which it is located, may both have the 
same population but different corporate interests. Many private 
corporations have both stockholders and officers in common, yet they 
may nevertheless make contracts which will bind both of the separate 
entitiea But whenever two such companies, thus owned or managed, 
make contracts which affect the interest of minority stockholders, or 
of third persons, or of the public, the fact of their unity of manage- 
ment must be considered in testing the validity and bona fides of the 
contracts under review. 

** 2. That principle is to be specially borne in mind in the present 
case. For this is not an instance of a coal road and a coal company, 
both of which existed and had made contracts prior to the Commodity 
Clause; but a case where a coal company was created with the express 
purpose that, with stockholders in common, it should be a party to a 
contract intended to enable the Railroad Company to meet the re- 
quirements of the Commodity Clause and at the same time continue 
the business of buying, mining, selling, and transporting coal. 

“ It is also to be noted that the Delaware, Lackawanna & Western 
Railroad Company did not part with title to its coal lands, mines, and 
mining machinery, as seems to have been done, on terms not fully 
stated (United States v. Delaware d Hudson, 213 U. S. 366, 398 [5], 
20 Sup. Ct. 527, 53 L. Ed. 836), in some of the Instances discussed' in 
the Commodity cases. In them the ownership of the mines had 
passed completely from the railroads to the producing companies, and 
the coal property was no longer subject to the debts of the railroad 
companies. After such sale of the coal lands there was both a techni- 
cal and a practical separation of the legal Interest of the two corpora- 
tions in the coal under the ground, on the surface, when it was trans- 
ported, and when it was sold. The fact that the railroad held stock in 
the producing [282] company, and received dividends thereon, did not 
give to the Railroad Company, any more than to any other stockholder 
in any other corporation, a legal interest in the property of the Coal 
Company. Nor would the fact that the Railroad Company had once 
owned it have made any difference, if, by a normal and bona fide sale 
at the point of production, the carrier had lost all power of control and 
all right, title, and interest in the coal before the transportation began. 
United States v. Delaware d Hudson, 213 U. S. 413, top, 29 Sup. Gt. 
627, 53 L. Ed. 836. 

**B. But the decisions construing the statute recognize that one 
corporation can be an agent for another corporation, and that by 
means of stock ownership one of such companies may be converted 
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Into a mere agent or instrumentality of the other, l/nltecf States y. 
Lehiffh Valley B. B., 220 U. S. 257, 278, 81 Sup. Gt 887, 55 Xi. Bd. 458. 
And this use of one by the other, or this power of one over the other, 
does not depend upon control by virtue of the fact that stock therein 
is held by the Bailroad Company or by its shareholders. For domi- 
nance of the Coal Company may be secured by a carrier (New Haven 
B. B. V. /. C. C., 200 U. S. 363, 26 Sup. Ct 272, 50 L. Ed. 515) not 
only by an express contract of agency, but by any contract which In 
its practical operation gives to the Bailroad Company a control or an 
‘interest, direct or indirect,* in the coal sold, at the mouth of the 
mines. 

“Assuming, then, that the incorporation and organization of the 
Coal Company under the auspices of the Bailroad Company was legal ; 
assuming that the election of railroad officers as the first managers 
of the Coal Company was not illegal ; assuming that as officers of the 
Bailroad Company they could contract with themselves as officers of 
the Coal Company ; assuming that at the time of organization it was 
not unlawful for the Bailroad Company and the Coal Company not 
only to have officers but offices in common ; and, finally, assuming that 
all these facts together did not in and of themselves establish an 
Identity of corporate interest, still these facts, taken together, are 
most significant. They at least prove that the relation between the 
parties was so friendly that they were not trading at arm's length. 
And the further fact that one of the parties was under a statutory 
disability as to hauling coal makes it necessary to carefully scrutinize 
their arrangement in order to determine whether it was a bona fide 
and lawful contract of sale, or a means by which the railroad, though 
parting with the legal title, retained an interest and control in what 
had been sold.” 

Since the court did not discuss the constitutional questions 
referred to as “ grave ” questions by the opinion in U. S. v. 
Delaware <6 Hudson Co,^ 213 U. S. 367, 29 Sup. Ct. 527, 53 
L. Ed. 836, it is clear that these were not regarded as neces- 
sary to the decision of the Lackawanna case. Of course, 
these questions are not presented by this record either, if the 
conclusion we have reached is correct; whether they are 
presented in case that conclusion should be wrong, must be 
decided, not by us, but by the ultimate tribunal. The essen- 
tial difference between the Lackawanna case and this, as we 
have pointed out above, is that here there has been no change 
or attempted change of ownership or interest in the coal — 
the Kailway has never owned it, or had any legal interest 
therein — ^and the questions presented appear to be those 
already referred to at the beginning of the discussion dn 
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this branch of the case. Following the authoritative de- 
cisions of the Supreme Court on this subject, we are of opin- 
ion that the Commodities Clause has not been violated by the 
Beading Companies. 

We regret the delay in the decision of this very important 
dispute, but, while the Lackawanna case was pending in the 
Supreme Court, it seemed desirable, and, indeed, almost im- 
perative, to await the result in that tribunal. And we regret 
the length to which this discussion has extended ; with every 
desire to shorten it, the need of stating the [383 1 case fully, 
in order to facilitate the review that will follow, has operated 
to prolong the examination — we can only hope, not unduly. 

A decree may be prepared in accordance with this opinion. 

STTPPnEMENTAI. OPINIOX. 


Per Curiam. 

As the parties have not been able to agree in all respects 
concerning the terms of the proposed decree, this memoran- 
dum may perhaps be useful. 

1. They do not agree upon the question whether the 
charge in the bill, that the Central Bailroad Company is 
violating the Commodities Clause by transporting the coal 
of the Lehigh & Wilkes-Barre Coal Company, should be un- 
reservedly dismissed, or should be dismissed without preju- 
dice. The position of the Bailroad Company is that the 
charge should be unreservedly dismissed because the ques- 
tion is already res judicata. The facts to support the argu- 
ment are these : 

A similar charge was made against the Bailroad Company 
in June, 1908, by a bill filed in the group of actions known 
as the First Commodities cases. In the Circuit Court all the 
cases were submitted on bill and answer, accompanied by a 
stipulation that such “submission on bill and answer, and 
any averment or admission in the pleading of either party 
contained, shall in nowise prejudice the said parties in any 
other suit or proceeding heretofore or hereafter instituted, 
and shall be operative and take effect only with respect to 
the present suit and for the purposes thereof.’* The decree 
96826*— IT— volO Zi 
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of the Circuit Court dismissing the bills were entmd in 
October, 1908, and in May, 1909, the Supreme Court reversed 
them and remanded the cases for further proceedings. 
United States v. Delaware Hudson Co. et al.^ 218 U. S. 
866, 29 Sup. Ct. 527, 63 L. Ed. 836. In March, 1910, the Cir- 
cuit Court reinstated the suit against the Central Bailroad 
Company, and the Government moved for a decree that the 
bill be dismissed “ without prejudice.” This motion was head 
upon the identical bill, answer, and stipulation that had 
previously l)een considered, and the Circuit Court was of 
opinion that the record did not show that the Bailroad Com- 
pany was violating the Commodities Clause as construed by 
the Supreme Court. The Government’s motion was there- 
fore denied, and, after the Attorney General had declared 
that, in view of such denial he did not intend to proceed 
further in the Circuit Court, a second decree was entered 
dismissing the bill without qualification. The case was again 
taken to the Supreme Court, and the decree was affirmed. 
United States v. Erie R. R. Co. et al.^ 220 U. S. 276, 31 Sup. 
Ct. 392, 56 L. Ed. 464, The Supreme Court pointed out that 
the Government had made no offer in the Circuit Court to 
show any further facts, and had not withdrawn the stipula- 
tion to submit the cause on bill and answer ; saying that, as 
^4eave to amend was not asked, and as upon the facts ap- 
pearing and admitted on [the] record no violation of the 
Commodities Clause was shown, the decree entered may 
properly be held to have been in strict conformity with the 
opinion of this court.” 

This, of course, is an unequivocal declaration that upon 
the facts set forth by the bill and answer in that cause no 
violation of the Com[284]modities Clause had been shown; 
and (if there were nothing else) the Central Bailroad would 
no doubt be entitled to such protection as might properly 
be afforded in such a situation. But the bill and answer 
were only a part of the record; the stipulation formed the 
other part, and of this the Supreme Court also took notice, 
as the following remark will show : 

** Whatever, therefore, in view of the stipulation made below, may 
be the scope and effect of the decree as res Judicata, we see no reason 
for concluding that error was committed by the Oircuit Ciourt in 
refusing to qualify its decree." 
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This decision was made in April, 1911 (United States v. 
Erie B. Oo.y 220 U. S. 275, 81 Sup. Ct. 392, 55 L. Ed. 464), 
and the suit before us was brought in September, 1918. 

In the present action the charge of violating the Commodi- 
ties Clause is brought against the Central Sailroad Company 
for the second time, and upon the merits of that dispute we 
have not felt bound to pass. The obvious reason is that, if 
the Central Railroad Company were divorced from the Le- 
high & Wilkes-Barre Coal Company, the question would 
cease to be important. Such a separation is provided for in 
the decree about to be entered, and therefore, whether the 
question be res judicata or not, the charge in the bill may 
properly be dismissed. But as we have not passed upon the 
merits, and are dismissing the charge for a different reason, 
we decline to consider now the question whether the Supreme 
Court finally settled the dispute in 1911. For the present 
the effect of that decision will be left undetermined. We 
can not foresee the future ; the situation may so change here- 
after as to justify the Government in raising the question 
again, and in that event the effect of the Supreme Court’s 
ruling may then be presented for decision. 

For the reason, therefore, that we have not passed upon 
the merits, we think the dismissal of the charge should not 
affect the Government’s right to proceed hereafter in case 
it shall be so advised. But we wish it to be understood, also, 
that in like manner our decree leaves unaffected the right 
of the Central Railroad Company to set up the defense of 
res adjudicate in such subsequent proceeding. 

2. Neither do the parties agree completely about the 
method of dissolving the unlawful combination between the 
two coal companies. The Central Railroad Company asks 
us to consider the alternative proposition — that we should 
require the Reading Company to dispose of its stock in the 
Central, instead of requiring the Central to dispose of its 
interest in the Lehigh & Wilkes-Barre Coal Company. Un- 
doubtedly some reasons exist in favor of such a course, but, 
on the whole, the other method seems to be preferable. 

8. We agree with the Government that the separation of 
interest between the Central Railroad Company and the 
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Lehigh & Wilkes-Barre Coal Company should be effective, 
and to that end we think the bonds and other securities, as 
well as the stock, of the Coal Company should be disposed of. 

4. And to the same end we think the Central Railroad 
Company ^ould be enjoined (for the present at least) from 
compelling the Coal [285] Company to send its coal over 
the lines of the Railroad. As long as the union of interest 
between these two companies exists, this provision seems to 
be necessary. 

5. We are not disposed to accept the Government’s sug- 
gestion to ask for the help of the Federal Trade Commission. 
We are unable to see any advantage in turning this matter 
over to the commission, instead of dealing directly with it 
ourselves. The defendants can present their plan, as has 
been done in other cases, and we can then consider it in the 
light of such objections as may be made to it by any interest 
affected thereby, and can afterwards determine finally what 
course to adopt. 

The principal matter in dispute is whether the individual 
stockholders of the Central Railroad Company (distinguish- 
ing them from the Reading Company and the other corpora- 
tions defendant) should be permitted to acquire the stock, 
bonds, and other securities of the Coal Company, and on this 
point, also, we agree with the Government. In our opinion 
the doctrine of the Union Pacifie case, 226 U. S. 470, 38 Sup. 
Ct. 162, 67 L. Ed. 306, calls upon us to deny the individual 
stockholders that privilege. 

In accordance with the foregoing views the following de- 
cree will be entered : 

FINAL OECBEB. 

This cause having come on for final hearing upon plead- 
ings and proofs, and having been argued by counsel before 
three circuit judges, sitting under the provisions of the 
Expediting act of February 11, 1903 (32 Stat. 823, c. 544, § 1) , 
as amended by act June 25, 1910, c. ^8, 86 Stat. 854 (Comp. 
St 1913, § 8824), and the pleadings, proofs, and arguments 
having been considered, and the opinion of the court having 
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been filed, it is now, this day of ^ 1916, ordered, 

adjudged, and decreed: 

1. Except as hereinafter provided, the bill, or petition, is 
dismissed. 

2. The charge therein contained— namely, that the lease 
of the Lehigh & Susquehanna Railroad made between the 
Lehigh Coal & Navigation Company and the Central Rail- 
road Company of New Jersey, contained in the writings 
dated, respectively, March 31, 1871, May 27, 1883, and June 
28, 1887, is in violation of the Anti-Trust Act of July 2, 
1890 (26 Stat. 209, c. 647) — ^is not sustained, and in respect 
thereof the petition is dismissed. But in respect of all other 
charges against the Lehigh Coal & Navigation Company, 
and in respect of all charges against the Lehigh & New 
England Railroad Company, and the Lehigh & Hudson 
River Railway Company, the petition is dismissed without 
prejudice. 

3. The charge that the Central Railroad Company is vio- 
lating the Commodities Clause of the act to regulate com- 
merce (act June 29, 1906, c. 3591, § 1, 34 Stat. 586 [Comp. 
St. 1913, § 8563] ) , is dismissed, but without prejudice. 

4. The union of the Philadelphia & Reading Coal & Iron 
Company and the Lehigh & Wilkes-Barre Coal Company, 
through the instrumentality of the Reading Company, a 
holding corporation — ^which owns the entire capital stock 
of the Philadelphia & Reading [286] Coal & Iron Company 
and a majority of the capital stock of the Central Railroad 
Company, the last-named company owning in turn a major- 
ity of the capital stock of the I^ehigh & Wilkes-Barre Coal 
Company — is a combination in restraint of trade and vio- 
lates the Anti-Trust Act of July 2, 1890 (26 Stat. 209, c. 
647). 

5. Within days from the entry of this decree — or, 

in case an appeal be taken therefrom to the Supreme Court 

of the United States and duly prosecuted, then within 

days after the filing in this court of the mandate of the 
Supreme Court ailirming the decree — the defendants shall 
submit to this court a plan for the disposal by the Central 
Railroad Company of all the stock, bonds, or other securi* 
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ties of the Lehigh & Wilkes-Barre Coal Company now owned 
or in any manner controlled by it; the plan to be such as 
will effectually dissolve the unlawful combination and cre- 
ate a situation in harmony with law. If the defendants shall 
fail to present a plan within the period stated, or if the plan 
submitted shall be rejected, this court will tate such further 
steps, by receivership or otherwise, as may then seem neces- 
sary, to dispose of the stock, bonds, and securities referred 
to, and to dissolve effectually the unlawful combination, so as 
to create a situation in harmony with law. For this purpose 
the court retains jurisdiction of the cause. 

6. Pending the disposal of the stock, bonds, and securities 
referred to, the Central Railroad Company, the Reading 
Company, and all corporations controlled by them, or either 
of them, or subject to a common control with them, or either 
of them, through stock ownership or otherwise, their officers, 
directors, agents, and employes, are hereby enjoined from 
voting or attempting to vote on any stock of the Lehigh & 
Wilkes-Barre Coal Company, from collecting or receiving 
any dividends or interest upon its stock, bonds, or other 
securities, and from exercising or attempting to exercise any 
control, direction, supervision, or influence whatever over its 
acts, either by proxies from other stockholders or otherwise. 
And the Central Railroad Company, the Reading Company, 
and all corporations controlled by them, or either of them, 
or subject to a common control with them, or either of them, 
through stock ownership or otherwise, their officers, direc- 
tors, agents, and employes, are perpetually enjoined from 
hereafter acquiring, directly or indirectly, any interest in or 
control over the stock, bonds, or other securities of the Le- 
high & Wilkes-Barre Coal Company, or any control over said 
company. And the Central Railroad Company is hereby 
enjoined from requiring, or attempting or threatening to 
require, the Lehigh & Wilkes-Barre Coal Company or any 
of its subsidiary companies to ship all or any part of their 
coal tonnage over any railroad or line of transportation oper- 
ated or designated by the Central Railroad Company. 

7. All clauses, stipulations, or covenants in leases of coal 
lands made by the Philadelphia & Reading Coal & Iron 
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Company, or by the Lehigh & Wilkes-Barre Coal Company, 
or by any company subsidiary to or controlled by either, that 
require, or purport to require, the lessees to ship coal over 
any particular railroad or railroads, or over such route as 
may be designated by any railroad or companies, are hereby 
declared [287] to violate the Anti-Trust Act of July 2, 1890, 
and therefore to be void; and the coal companies and the 
railroad companies that are parties to this decree, their 
officers, directors, agents, and employfe, are hereby enjoined 
from enforcing, or attempting to enforce, or threatening to 
enforce, such clauses, stipulations, or covenants. 

8. The Government is entitled to recover from the Reading 
Company so much of its taxable costs in the district court 
as relate to the subject matter of the fourth, fifth, and 
seventh sections of this decree. 

FREY & SON, INC., t;. CUDAHY PACKING CO.* 

(District Court, D. Maryland. December 9, 1915.) 

[228 Fed. Rep. 209.) 

Goubts 274 — ^Anti-Trust Acts — Suit Against Corporation fob Vio- 
lation — District of Suit. — Clayton Anti-Trust Act Oct. 16, 1914, 
c. 323, §8 4, 12, 38 Stat. 731, 736, in providing that a suit for viola- 
tion of the Anti-Trust laws may be brought in any district in which 
the defendant resides, or is found, or has an agent, and that if a 
corporation suit may be brought not only in the district whereof 
it is an inhabitant, but also in any district wherein it may be 
found or transacts business, and that In such cases process may 
be served in the district of which it is an inhabitant, does not 
authorize a suit against a corporation in any district in which 
an agent may be found, unless he is there in his representative 
capacity, and the defendant is more or less regularly, through 
him, transacting business therein.^ 

[Ed. Note. — For other cases, see Courts, Cent. Dig. 8 814; Dec. 
Dig. 274.) 

Courts 274 — ^Anti-Trust Acts — Suit Against Corporation fob Vio- 
lation — District of Suit — ^Transacting Business in District.—- 
. Defendant, a foreign packing company, had agents soliciting orders 
for its products in Maryland, chiedy from Jobbing houses, and 
for the purpose of promptly filling such orders kept a supply of 
its goods with a storage company, which delivered the same on 

*For later opinion (232 Fed. 640) see post, page 383. 

* Syllabus copyrighted, 1916^ by West Publishing Company* 
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orders from defendant’s officers in other States. Held, that de- 
fendant was transacting business in Maryland, within the meaning 
of Clayton Anti-Trust Act Oct 15. 1914, c. 323, I 12. 38 Stat 736, 
that a suit for a violation of the Anti-Trust laws could be main- 
tained against it in that district, and that It might be brought 
into court by process served upon it in the State of its incorpora- 
tion, as provided in said section. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. I 814; Dec. 
Dig. 274.] 

At Law. Action by Frey & Son, Incorporated, against 
the Cudahy Packing Company. On motion to quai^ return 
of service. Denied. 

Horace T. Smithy of Baltimore, Md., and Daniel W. 
Baker^ of Washington, D. C., for plaintiff. 

Washington Bowie^ jr., of Baltimore, Md., and Gilbert 
H. Montague^ of New York City, for defendant. 

Bose, district judge. 

The plaintiff is a Maryland corporation, carrying on busi- 
ness in the city of Baltimore. It claims that the defendant 
has, by doing a thing forbidden by the Anti-Trust laws of the 
United States, injured it in its business. To recover for 
the damage so brought about this suit was instituted. 

[1] The defendant is an Illinois corporation. It appears 
specially for the sole purpose of moving to quash the mar- 
shal’s return of service. It says that (1) it is not liable to 
suit in this district, because it neither resides, is found, 
transacts business, or has an agent herein; and (2) if liable 
herein, it can not be brought into court by service upon 
the individuals actually served by the marshal. 

The first contention alone raises any vital issue. It is 
true that there are high authorities for the rule that a non- 
resident corporation can ordinarily be sued only (1) in the 
district in which it is carrying [210] on business; (2) by 
service upon some agent or officer appointed by and repre- 
senting it; and (3) in which some State law makes it amen- 
able to suit as a condition of doing business therein. United 
States V. American Bell Telephone Co. (C. C.) 29 Fed. 17. 
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The third of these requirements is obvioudy inapplicable 
here. This is a suit brought in a Federal court, to recover 
for a wrong done in contravention of a Federal law, which 
law specifies the district in which such suit may be prose- 
cuted. 

Nor in this case is the second of much greater real im- 
portance. Ordinarily, process either of a State court or of 
a District Court of the United States can not be served be- 
yond the territorial limits of the State or of the district, as 
the case may be. A non-resident corporation may be doing 
business in a district, and therefore theoretically be liable to 
suit therein ; but if it is not represented therein by an agent, 
upon whom process against it may be legally served, it can not, 
against its will, be brought into court. The framers of the 
Clayton Act, however, have taken care that suits authorized 
by it shall not be so obstructed. The twelfth section of that 
statute provides for the bringing of a corporation into the 
court of any district in which, under that act, it may be sued, 
by service of process upon it in any district of which it is 
an inhabitant, or wherein it may be found. If the defendant 
is properly suable in this district, the objection to the rep- 
resentative character of the so-called agent, upon whom the 
process herein was served, would not end the suit here. It 
could have no other effect than to delay the progress of the 
case until process could be served upon the defendant in the 
district of which it is an inhabitant. 

The first requirement remains of binding force, except in 
so far as, if at all, it has been modified by the provisions of 
the Clayton Act. The fourth section of that act provides 
that such suit as this may be brought in the district in which 
the defendant resides, or is found, or has an agent, and sec- 
tion 12, that such suit, when against a corporation, may be 
brought, not only in the judicial district in which it is an in- 
habitant, but also in any district wherein it may be found or 
transacts business. 

Plaintiff contends that both these sections are applicable 
to corporate defendants, although section 12 obviously has 
nothing to do with non-corporate. Assuming, without decid- 
ing, that defendant’s contention in this respect is sound, there 
is nothing in the history of this legislation, or of the needs, 
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or supposed needs, which gave rise to it, to suggest that Con- 
gress intended to say that a defendant corporation could be 
sued in any district in which an agent of it happened to be 
on business other than its own. Clearer language than that 
used would be required to show that Congress intended to 
change the rule that an officer, agent, or employee of a cor- 
poration can not carry it into any jurisdiction in which he 
is not acting for it. But, when he is so acting, the corpora- 
tion is, through him, doing something there, and, if it is 
through him regularly doing something, it is in the broadest 
sense, at least, doing business. 

The language used, viz, “ has an agent residing,” does not 
suggest that the mere casual presence of an agent would be 
sufficient. It seems as Congress in using it had in 

mind those cases which have held that a corporation is not 
doing business generally in a district unless it is there car- 
rying on a fairly continuous series of transactions. Into 
many of these questions it is not here necessary to go. 

Congress doubtless meant to facilitate the redress of 
wrongs done in violation of the Anti-Trust Acts. It wanted 
to let a plaintiff sue wherever it was most convenient to him, 
provided injustice was not thereby done a defendant. The 
provision in section 12, for serving process in another dis- 
trict from that in which the suit was instituted, itself took 
out of a plaintiff’s way most, if not all, the purely technical 
obstacles which had formerly obstructed it. Congress, in 
designating the district in which the suit against a corpora- 
tion might be brought, did not materially, if at all, change 
the rule which had been laid down in a long line of well- 
considered cases. Probably in the nature of things it could 
not. The intangible thing, a corporate aggregate, can fairly 
be supposed to be always found in the State which gave it 
being. It may, without obvious unfairness, be made suable 
wherever it chooses to carry on some part of its business. 
But it can not be said to be anywhere else. Persons con- 
nected with it may be; but, if it is not acting through them 
at the time, they can not carry it with them. But, so far as 
corporate defendants are concerned, does not the act go as 
far as there is any reason anyone ^ould want it to go? 
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A corporation may be sued under this statute where it trans- 
acts business. It can not escape the obligation to respond 
because no agent of it, of the rank and character qualified to 
be served for it, can be there found. Suit may be there 
brought and process may issue to a district in which it can 
uot deny its liability to service. 

The act so construed will for practical purposes usually 
make it unimportant to consider, in connection with liability 
to suit and to service, any question except whether the 
defendant is doing or transacting business in a particular 
district, for, unless it is, it can not possibly have any agent 
who, as agent, is therein. 

[2] Last May, when this suit was brought, was the defend- 
ant doing business in this district? The relevant facts are 
not in dispute. For some years previous it had a number 
of customers in this State. Most of these were jobbers, han- 
dling wholesale groceries and like goods. They bought de- 
fendant’s products for the purpose of reselling them to retail- 
ers in the ordinary course of business. For some reason or 
other it preferred to call them “distributing agents.” In 
some instances defendant sold some of its products directly 
to ultimate consumers. They were usually institutions or 
owners of large buildings, who bought in fairly considerable 
quantities. It had drummers, who regularly visited the job- 
bing trade in order to secure orders for its wares. 

As is the usual business custom, when these orders were 
received at one or the other of defendant’s principal offices 
outside of Maryland, it reserved to itself the right of accept- 
ing or rejecting them. It further stimulated a demand for 
certain of its products by sending an agent to the retail 
grocers. It was his business to show how the appearance 
of the comer grocery could be made more attractive by 
displaying the advertising matter which the defendant was 
ready to furnish to those [212] who kept its “Old Dutch 
Cleanser” for sale. If this agent was able to interest the 
grocer, be would ask him with what jobber he dealt, and 
if one who handled defendant’s goods was named the agent 
would get an order from the grocer on such jobber for as 
much of defmdant’s goods as the grocer could be induced to 
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buy. Whether the order was or was not filled, of course, 
rested with the jobber. In these ways, in addition doubtless 
to the usual advertising through the mails and otherwise, 
the defendant sought here to create and maintain a demand 
for its wares. 

To facilitate the supply of that demand, when the goods 
were, as usual, called for in less than carload lots, and for 
the purpose of rendering easier the work of its retail dem- 
onstrator, it had, some years ago, entered into an arrange- 
ment with the Fidelity Warehouse Company. The latter 
operates several large warehouses in this city. As such 
arrangement worked out in actual practice, the defendant 
kept always at such warehouses a stock of its goods, the 
value of which at any one time might be as much as $10,000. 
These goods were shipped in carload lots to the Warehouse 
Company, which unloaded them from the car and stored 
them. Upon orders from the defendant, sent from one of 
its officers outside the district, the Warehouse Company 
would deliver cases of these goods to persons to whom the 
defendant, upon the orders in part secured by its drummers, 
had sold them, or it would, upon like orders, ship portions 
of them by rail or water in intra or inter state conunerce. 
The Warehouse Company itself made no sales. The con- 
tract between it and the defendant provided for the col- 
lection in some cases of money due on goods sold C. O. D. ; 
but in point of fact such transactions were so extremely 
rare as to be almost unknown. It was authorized to deliver 
goods up to a certain aggregate quantity to certain named 
customers of the defendant, upon the request of such cus- 
tomers and without receiving any specific authority so to do 
from the defendant. Such customers were, however, seldom 
or never dealers, but were the large ultimate consumers 
before mentioned. Moreover, the defendant kept at the 
warehouses quantities of its advertising matter, which were 
used by its demonstrator in decorating retail grocery stores. 

For its services the Warehouse Company was compensated 
by certain agreed storage and hauling charges. Under the 
circumstances, was the defendant doing business in Mary- 
land! Many cases have been referred to by one or the other 
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party. It is believed all have been examined. A great many 
of them are beside the question here to be passed on. Quite 
a number turn, not so much upon whether a non-resident cor- 
poration or individual is doing business of some kind in a 
particular State, as upon whether what the State has done, 
or attempted to do, amounts to a direct burden upon inter- 
state commerce. As, for example, there is no question that, 
in transporting interstate freight into, out of, or through a 
State, the carrier transacts business therein; but it is not 
business upon which a State can impose a direct burden. 

Other cases cited have their origin in State statutes, which 
prohibit a non-resident corporation doing business in the 
State, suing in the State L^IS] courts, unless it has complied 
with certain requirements as to the appointment of agents, 
etc. Here the courts are disposed to construe the phrase 
“ doing business ” in the light of the policy which dictated 
such enactments. 

As the Supreme Court itself has pointed out, it is not pos- 
sible, in cases in which the sole issue involved is the liability 
of a non-resident corporation to be sued, to formulate any 
general rule of universal application. Each of such cases 
must depend upon its own facts. International Harvester 
Go. V. Kentucky, 234 U. S. 579, 683, 34 Sup. Ct. 944, 58 L. 
Ed. 1479. Whether a non-resident corporation is doing busi- 
ness specially, so as to subject it to suit at the instance of a 
particular defendant, may depend in part upon the relation 
of the things it is doing to the cause of action asserted. 
Mutual Life Insurance Co. v. Sjtrailey, 172 U. S. 602, 618, 19 
Sup. Ct. 308, 43 L. Ed. 569. 

In the case at bar the gravamen of the plaintiff’s declara- 
tion is that the defendant, in order to coerce it to become a 
party to an alleged agrwment, which was to be carried out 
chiefly in Maryland, refused to sell to plaintiff its goods; 
that is to say, refused, for this alleged illegal purpose, to 
let plaintiff share in any of the facilities, to furnish which 
was the purpose of the business activities, which, as before 
set forth, the defendant carried on in Maryland, or caused 
others to carry on for it. There is no reason under such 
circumstances to interpret the phrase “ doing or transacting 
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business” as if it was a term of an art or a mystery. The 
average man, whether intelligent or unintelligent, would 
suppose that a concern which kept steadily on hand in Mary- 
land perhaps $10,000 of goods to facilitate their prompt de- 
livery to numerous customers in that and neighboring States, 
so soon as the company at one of its outside offices had ac- 
cepted offers which it kept men busy in Maryland soliciting, 
was doing business in the State, '^^atever may sometimes 
be the case, there is no occasion here to assume that the rea- 
son of the law is not a man’s natural reason. 

It follows that, when this suit was instituted, the defend- 
ant was doing business in this district, within the meaning 
of the Clayton Act. The defendant says, nevertheless, that 
the return should be quashed because served upon persons 
who were not its agents of a character or rank upon whom 
such service could lawfully be made. Such an issue may 
often be delicate and difficult. A corporate defendant who 
is enough in the State or district there to wrong some one 
should be held to be enough in the State or district to be 
there answerable for what it has there wrought, provided 
such holding can be made without giving sanction to prac- 
tices which in other cases would work injustice. On the 
other hand, no corporate defendant should be compulsorily 
brought into court by service upon one who, although con- 
nected with it in some sense, bears no such relation to it 
as to make it fair to presume that either it or any other 
reasonable and prudent person in like case would care to 
run the risk of being served by service upon him. 

To subject the non-resident to suit in favor of the resident 
is often, although not always, a result which may justly be 
thought desirable. [214] State legislation and State deci- 
sions show how the anxiety to attain that end has led to 
holding good the service of process upon so-called agents, 
who have little connection with, responsibility to, or con- 
cern for the absent defendant. On the other hand, to insure, 
so far as is humanly possible so to do, that no one idiall be 
judged without having a real opportunity to be heard, is 
perhaps the most fundamental of all the rights involved in 
due process of law. 
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In suits under the Clayton Act is there any reason even to 
attempt a solution of such problems, or to make decisions 
which in some other cases may lead to injustice? Provided 
the defendant is suable at all in the district, why not see to 
it that it shall be summoned in a way to which no possible 
objections can be made, and which cannot create a dangerous 
precedent. Whenever upon grounds not obviously frivolous 
the question is raised as to the authority of the agent upon 
whom process was served, why cannot the court suspend its 
answer until the plaintiff has had due process served, as 
the Clayton Act authorizes, in the home district of the de- 
fendant, upon some of its officers whose right to accept 
service for it cannot be gainsaid. When such service has 
been made, the question as to whether the earlier one was 
or was not good will have become so purely academic that 
there will seldom be an occasion to answer it at all. 

Such course will be followed in this case, provided plain- 
tiff acts with reasonable diligence in causing process to be 
served upon the defendant in the district of its residence. 


FREY & SON, INC., t;. CUDAHY PACKING C0.» 

(District Court, D. Maryland. April 27, 1916.) 

1232 Fed. Kep. 640.] 

Monopolies 28 — Price Discrimination — Action for Damages — Juris- 
diction. — ^An action may sometimes be maintained in a Federal Dis- 
trict Court to recover damages for alleged price discriminations by 
defendant against plaintiff in violation of Clayton Act, Oct. 15, 1914, 
c. 823, 38 Stat. 730, although the Federal Trade Commission has 
taken no action in the premises.^ 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18 ; Dec. 
Dig. 28.] 

At Law. Action by Frey & Son, Incorporated, against the 
Cudahy Packing Company. On demurrer to declaration. 
Overruled. 

See, also, 228 Fed. 209. 


«For prior opinion (228 Fed. 209), see ante, page 375. 

^ Syllabus copyrighted, 1916, by West Publishing Company. 
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Daniel W. Baker^ of Washington, D, C., and Horace T. 
Smitkf of Baltimore, Md., for plaintiff. 

Washington Bowie, jr., of Baltimore, Mr., and Cfilbert H, 
Montague, of New York City, for defendant. 

Bose, District Judge. 

The plaintiff and the defendant are both corporations, one 
of Maryland, the other of Illinois. The plaintiff’s declara- 
tion contains four counts. It charges that the defendant 
has violated the Sherman and the Clayton Acts to its injury, 
and asks damages therefor. 

The third and fourth counts allege in substance that the 
defendant is a manufacturer of an article known as *‘01d 
Dutch Cleanser.” The plaintiff, a wholesale grocer, had a 
trade in it of $15,000 a year in Maryland. The defendant, 
because plaintiff would not allow defendant to control its 
resale prices, refused to sell plaintiff at the same price at 
which it sold all other persons similarly situated, but asked 
it an exorbitant and prohibitive price. Defendant entered 
a demurrer to these counts of the declaration. It says that 
under the Clayton Act the courts have no jurisdiction of 
suits brought to recover for price discriminations, until after 
the Federal Trade Commission has determined that there 
was such discrimination. By analogy it relies upon the case 
of Texas & Pacif,c Railway Company v. AbUene Cotton Oil 
Company, 204 XJ. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 568, 9 
Ann. Cas. 1075, and the cases which have followed it. 

It is unnecessary here to determine whether the law laid 
down in those decisions is or is not ever applicable to price 
discrimination forbidden by the Clayton Act. The facts al- 
leged make a case analogous to that of Pennsylvania Rail- 
road Company v. International Coal Company, 230 XJ. S. 
184, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 316, 
in which it was held that the courts had jurisdiction to award 
damages for the discrimination therein set up, although the 
Interstate Commerce Commission had not acted or beoa 
asked to act. 

The demurrer will be overruled. 
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COLE MOTOR CAR CO. i;. HURST ET AL. 

(Oircuit Court of Appeals, Fifth Circuit December 14, 1915. Re* 
hearing denied January 17, 1916.) 

[228 Fed. Rep., 280.] 

Apfsaz. and Bbrob 171 — ^Review — Change of Theory. — ^Where, In an 
action on contracts claimed to violate the State Anti-Trust laws, 
plaintiff sued on the contracts as contracts of consignment, but by 
the court’s ruling that they were contracts of sale was compelled 
to proceed as if they were contracts of sale, this enforced change 
of attitude did not preclude an appellate court from regarding the 
contracts in their true light as contracts of consignment.^’ 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 1053-1063; Dec. Dig. 171.] 

Contracts 153 — Validity — Adopting Construction Upholding Con- 
tract. — If contracts between a manufacturer of motor cars and a 
dealers, claimed to violate the Anti-Trust laws of the State, were 
open to two reasonable interpretations, one defeating the manu- 
facturer’s claim for a balance and the other enforcing it, the court 
would be at liberty to adopt the latter Interpretation. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 734 ; Dec. 
Dig. 153.] 

Commerce 8 — Interstate Commerce — Application of State Laws. — 
Contracts between a manufacturer of motor cars and a dealer, 
designated as a distributor, provided that cars would be invoiced to 
the distributor at the regular catalogue price, subject to certain dis- 
counts constituting his profits; that he should have the exclusive 
right to sell the manufacturer’s cars in certain designated territory 
within the State of Texas, and not elsewhere; that remittances 
for all cars shipped to him would be made the same day cars were 
sold ; that, when cars were siiipped direct to his agents, sight drafts 
would be drawn and a check mailed by the manufacturer on Mon- 
day of each week, covering commissions due on shipments for which 
payments had been received during the previous week; that the 
distributor would keep the cars insured in the manufacturer’s name 
until sold and paid for; that if the contract was canceled the manu- 
facturer would take over any new cars then on the distributor’s 
show floor at the invoice price with carload freight added ; and that 
if the distributor canceled the contract he would take and pay for 
all cars on hand or in transit. The contract was made in Indiana, 
and the cars were to be shipped from Indiana f. o. b. to the dis- 
tributor in Texas. Held, that the transaction was a consignment, 
and not a sale, and the contract was an Interstate one, the validity 

« Syllabus copyrighted, 1916, by West Publishing Company. 
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of wliidi was governed by ibe Fedwal Antl*Tmst laws (act JTaly 2, 
1890, c. 647, 26 Stat. 209), and not by the Anti-Trust laws of Texas 
(Vernon’s Sayles’ Ann. Civ. St 1914, I 7786 et seq.). 

[Bd. Note. — ^For other cases, see Commerce, Cent. Dig. I 6 ; Dec. 
Dig. 8.] 

MoRorouES 17 — Contbacts — VA uniry — K kstbairt op Tbadb. — T he 
contract was valid under the Anti-Trust laws, both of the United 
States and of Texas, as it in no way restrained competition or 
trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. < IS ; Dec. 
Dig. 17.] 

In Error to the DLctrict (’oi!! t of ilip TTnito-il States for the 
Northern District of Tox;is: I'Mv ard R. Meek, judge. 

(2811 Action by tlie Cole iiotor C'ar Company against 
Charles F. Hurst and another. Judgment for defendants, 
and plaintiff brings error. Reversed, and new trial granted. 

Etheridge, McCormick tf* Bromberg, of Dallas, Tex., for 
plaintiff in error. 

Crane <£ Crane and Jed C. Adams, all of Dallas, Tex. 
{Clendenen <& Simmons, of Ft. Worth, Tex., on the brief), 
for defendants in error. 

Before Pardke and WALitEn, Circuit Judges, and Sfeeb, 
District Judge. 

Speeb, District J udge. 

The Cole Motor Car Ciompany is a corporation and citi- 
aen of Indiana. Charles F. Hurst is a citizen of Texas, and 
of the district in which the instant action is brought. The 
Cole Company and Hurst made an agreement by which 
Hurst was to receive, and become the distributor of the Cole 
Company’s automobiles for certain counties in Texas. Ben- 
jamin J. Tillar became guarantor, to the extent of $10,000, 
diat Hurst would comply with his contract. The Cole 
Company i^ipped and delivered to Hurst, under the con- 
tract, machines in considerable number. Hurst disposed of 
the same, but omitted to pay to the Cole Company a balance 
due tiismon of $11,491.27. Ttte action was brou^t to re* 
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oomr this amount, and Tillar was joined as guarantor and 
defendant. Having received the automobiles of the plaintiff 
company, and having failed to pay therefor in large part, 
Hurst now interposed the defense that his contract was vio- 
lative of the Anti-Trust law of the State of Texas, and was 
therefore void. The pretense was that the contract re- 
stricted the territory in which Hurst should sell the auto- 
mobiles, and also restricted the right of the plaintiff com- 
pany to sell to others in the same territory. Tillar de- 
fended upon the ground that certain misrei^resentations were 
made to secure his execution of the guaranty contract, and, 
farther, that he had been discharged from his liability as 
guarantor by the failure of the plaintiff company to notify 
him of defaults on the part of Hurst. 

Upon the conclusion of the hearing, counsel for the de- 
fendants requested the direction of a verdict in their favor. 
The court gave that direction in the language following: 

“ Gentlemen of the Jury : The court construes the contracts between 
the plaintiff and the defendant Hurst to be contracts of sale, and 
under the law is of the opinion they are void, because in conflict with 
the Anti-Trust laws of this State, for which reason alone I charge you 
to return your verdict for the defendants.** 

To this exception is taken. Undoubtedly Hurst should 
not be relieved of his obligation to pay for the cars he had 
received under his contract, unless under all circumstances 
a contract between himself and the consignor was violative 
of the public policy of the State. We have attentively scru- 
tini 2 sed the record to discover such violation. There were 
several contracts, but they were practically the same as to 
terms and conditions. Hurst was to be paid a commission 
on each sale. He was to remit to the plaintiff company for 
each car as it was [282] sold by him. The cars were to be 
invoiced to him at a price to the purchaser fixed in advance 
by the company. This was subject to a discount varying 
from 26 to 27^ per cent from the list price. The contract 
is somewhat voluminous, but the material clause is the 
following: 

•• The distributor shall have the exclusive right to sell Cole motor 
cam in the following territory, and not elsewhere, untU the expiration 
of this contract. That part of the State of Texas north of and Includ- 
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ln( tlw ftdlowliiK ooontlee: Pamda, Bosk, Olierokee, Aadenoii, Ikee> 
stone^ Limestone, Falls, Bell, Barnet, Llano, Mason, Ifonard, 
ScbUecber, Orockett, Crane, WlnUor.” 

Hurst, as we have seen, is designated a distributor. It 
appears from the record that previously to the execution of 
the contracts in question, Hurst, as a member of a firm, had 
acted as the agent of the Cole Company in putting their 
machines on the market. When the firm’s agen<^ ended, 
Hurst, as an individual, was continued as agent imtil the 
first contract decreed on was made. The crucial question 
here is: Did the first and subsequent contracts, with certain 
typewritten addenda, continue or constitute Hurst as agent 
or consignee, or did they evidence a sale of the motor cars 
to him? See Welch v. Phelps <Se Bigelow WindmM Co^ 89 
Tex. 663-656, 36 S. W. 71. 

[1, 2] That the plaintiff regarded the contracts as of con- 
signment is made plain by the fact that the original action 
was brought as upon contracts of consignm^t. When, how- 
ever, the court, over the plaintiff’s objection and exception, 
held them to be contracts of sale, the plaintiff was driven to 
proceed as if they were sale contracts. Having saved its 
exception, this was its only resource, and we are not pre- 
cluded by this enforced change of attitude from regarding 
the contracts in their true light. Indeed, if there were two 
reasonable interpretations of the contract, one defeating the 
plaintiff’s meritorious claim and the other enforcing it, the 
court would be at liberty to adopt the latter. 

[3, 4] From the record it appears that Tillar, the guaran- 
tor, was notified by Kuqua, the agent of the plaintiff com- 
pany on the ground, that the Cole Company was about to 
make a contract with Hurst to ship goods on consignment, 
to be paid for in money as sold; that Hurst was to pay the 
freight on these goods, and was to insure them in the name 
of the Cole Motor Car Company, and that Hurst’s revenue 
from the transaction would be the difference between the 
price the goods were billed to him and what he got for them. 
This testimony is not in dispute. Again, the first addendum 
to the first contract provides: 

**lleinlttaiice8 for aU cars shipped to the distributor under tiiis 
egreement will be made In funds at par In Indianapolis the —mw daj 
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cate are sold. When cars are shipped direct to the distributor’s 
agents. S/D [by which we presume sight draft Is meant], will be 
drawn direct, and check moiled by the manufacturer on Monday of 
each week, covering commissions due on shipments for which pay- 
menta have been received during the previous week.” 

Had it been a sale contract, Hurst would, of course, have 
deducted the commissions himself. 

[S83] Again, it is provided : 

“ The distributor will keep all Cole motor cars insured in the name 
of the manufacturer until they are sold and paid for.” 

This presupposes the insurable interest, and therefore 
the title, in the Cole Company. It was clearly a commission 
contract. Kuqua, uncontradicted, testifies : 

“We did not consider Mr. Durst owed us until the cars were 
moved out of his possession, and the account was kept that way 
from the beginning.” 

Again, there was a provision for the cancellation of the 
arrangement, and in that event the manufacturer was to 
take over any new cars that should be on the distributor’s 
show floor, at the invoice price, with carload freight added. 
No condition whatever was attached to the manufacturer’s 
reserved right to take back the machines whenever it chose 
to do so. It retained unqualified rights of dominion and 
control, which were inconsistent with the theory that the 
transactions were sales. 

On the other hand, Hurst agrees that if he cancels the 
contract he will take and pay for all cars on hand or in 
transit. Such provisions are not unusual in factorage con- 
tracts. See MUbum Mfg. Co. v. Peah^ 89 Tex. 211, 84 
S. W. 102. 

As to the amount of Hurst’s interest, it appears that the 
goods were to be invoiced to him at the regular catalogue 
price, subject to a discount of 25 per cent on some, and 27^ 
per emt on some other models. This discount, of course, 
ctmstituted his profits, unless, indeed, he sold the cars for 
less than the catalogue price, in which event his commission 
was to be the difference between the price at which the cars 
were sold and the discount, after the list price had been 
taken off, which was the invoice price. The other para- 
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graphs of the contract provided for the number and t^pe 
of cars to be shipped Hurst, the manner of advertising, and 
various other comparatively trivial details. 

Now, the contract was made in Indiana. The cars were 
to be shipped from Indiana f. o. b. to Hurst in the State of 
Texas. Obviously this was an interstate shipment on an 
interstate contract. Obviously, also, since the transaction 
was interstate, its validity must be determined by the Anti- 
Trust laws of the United States rather than the Anti-Tmst 
laws of the State of Texas; but under neither system have 
we been able to discover in the contract any violation of the 
State or National law, either in letter or principle. There 
is such a wealth of paramount authority upon this vital 
topic that it seems superfluous to offer citations. Generally 
it may be said that these laws were intended to prevent 
unlawful combinations in restraint of trade, to prevent the 
arbitrary fixation of the prices of certain commodities, in 
order to prevent or lessen competition in the manufacture, 
transportation, sale, or purchase of any commodity. Now, 
how can it be said that the contract before the court is 
obnoxious to the general purposes of the law ? On the con- 
trary, its effect is to foster the trade of the plaintiff com- 
pany, and enhance its business to make se- [884] cure its re- 
turns. This sort of an arrangement is not obnoxious to the 
law. Phillips V. Cement Co., 125 Fed. 593, 61 C. C. A. 19. 

It will be seen that it was not a contract which conveyed 
title to Hurst, and brought his control of the machines 
under the operation of the Texas law. Surely the Cole 
Company had the right to determine that its agents ^ould 
sell its cars at its own price. True, he was given the privi- 
lege of selling in certain counties, and no others, and he 
was restricted from selling the cars of other motor car 
companies in the same counties; but this method is an 
ordinary instrumentality by which manufacturers and oth- 
ers display and dispose of their goods and commodities, 
and make sure of payment, if they can. It is not restrictive 
of trade in any sense. Insurance companies, and many 
other occupations and trades, parcel out tiieir territory to 
different agents, and make similar ar r an ge ments. That it 
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could not defeat competition is obvious to the court. There 
are a multitude of otiier companies from whom purchasers 
can readily obtain motor cars, varying in little, if anything, 
from the perfectibility of the car made by the plaintiff 
company. It is common knowledge that most, if not all, 
of such motor companies avail themselves of similar ar- 
rangements. The public, indeed, finds it no small task to 
avoid the competition and solicitations of the agents or 
consignees of such companies. Periodicals of every descrip- 
tion portray, advertise, and enlarge upon the variety and 
superiority of their excellences. There surely, then, has 
been no restraint of this trade. Was it not, then, easily 
possible that in the flourishing counties of the Lone Star 
State enumerated in the contract, notwithstanding the same, 
any one might have purchased a Ford, a Cadillac, a Pierce- 
Arrow, a Packard, a Chalmers, a Hudson, or any other of 
the multitudinous machines which are being constantly man- 
ufactured and offered for sale at widely varying prices? 
Where, then, is the restraint of trade in this transaction? 
It exists in the refusal of the defendant to pay the balance 
he owes for the automobiles he received, which, since capital 
is timorous, may have, for the future, some restraining effect 
upon similar arrangements. 

We conclude, therefore, that this was a contract of con- 
signment, and not of sale, and that it is in no sense ob- 
noxious to the statute of the .State of Texas, that the con- 
clusion of the learned jildge of the district court to that 
effect was erroneous, and that it should be reversed and a 
new trial granted; and it is so ordered. 


HABVEY V. BOOTH FISHERIES CO. OF DELA- 
WARE ET AL. 

(District Court, W. D. Washington, N. D. October 27, ISIS.) 

[228 Fed. Rep. 782.] 

Lnavatmir or Actions 38 — Limitations Appucabub — ^Actions on 
PXNAi. Statutk. — Sherman Anti-Trust Act July 2, 1800, c. 647 I 7, 
26 Stat 210 (Comp. St 1918, f 8829), provides that any person who 
shall be injured in his business or property by any other person or 
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ootporatlon, by anytbing forbidden or declared to be onlavrfol by 
that act, may sue therefor and recover threefold tbe damages by 
him sustained, with costs and a reasonable attorney’s foe. Bern. 4k 
Bal. Code Wash. S 159, subd. 2, requires an action for taking, de> 
talning, or injuring personal property, including an action for tbe 
specific recovery thereof, or for any other Injury to the per[ 788]s<m 
or rights of another not thereinafter enumerated to be brought 
within three years. Sub-division 6 requires an action upon a statute 
for a penalty or forfeiture, where an action is given to the party 
aggrieved, or to such party and the State, to be brought within 
three years, except when the statute lmpo.sing it prescribes a diff- 
erent limitation. Section 165 provides that an action for relief not 
thereinbefore provided for shall be commenced within two years. 
Held, that an action for damages under the Sherman Act Is prop- 
erly brought within three years, as the statute upon which recovery 
Is predicated Is penal, while the right of recovery under section 7 is 
private and remedial, and under any view of the provisions of 
section 159 the two-year limitation does not apply." 

[Bd. Note. — ^For other cases, see Limitation of Actions, Gent. Dig. 
li 109, 158-167; Dec. Dig. 85.] 

At law. Action by George L. Harvey against Booth 
Fisheries Company of Delaware and others. On demurrer 
to the complaint. Demurrer overruled. 

Alfred G feller, of Seattle, Wash., for plaintiff. 

McClure <& McClure, of Seattle, Wash., for defendant San 
Juan Fishing & Packing Co. 

Bogle, Chravee, Merritt <Ss Bogle, of Seattle, Wash., for de- 
fendants Booth Fisheries Co. of Delaware, Booth Fisheries 
Co. of Washington, and International Fisheries Co. 

Kerr tfe McCord, of Seattle, Wash., for defendant New 
England Fish Co. 

W. 8. Osborn, of Seattle, Wash., for defendant Occidental 
Fish Co. 


"Syllabus copyrighted, 1916, by West Publishing Company. 
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NKnotiR, District Judge. 

The complaint in this case is based upon section 7 of the 
act of July 2, 1890, 26 Stat. at Large, 209, 210, known as 
the Sherman Anti-Trust Act, which provides: 

"Any person who shall be injured In his business or property by any 
other person or corporation by reason of anything forbidden or de- 
clared to be unlawful by this act, may sue therefor In any Circuit 
[District] Court of the United States in the district In which the de- 
fendant resides or Is found, without respect to the amount In contro- 
versy, and shall recover threefold the damages by him sustained, and 
the costs of suit, including a reasonable attorney’s fee.” 

Defendants have demurred to the complaint upon the 
ground that it is barred by the statute of limitations, and 
does not state facts sufficient to constitute a cause of action. 
It is conceded that the State statute of limitations applies. 
Chattanooga Foundry v. Atlanta^ 203 U. S. 390, 397, 27 Sup. 
Ct. 65, 51 L. Ed. 241. Plaintiff contends that the action 
must be commenced within three years (Bemington & Bal- 
linger’s Codes of Washington, § 159, subds. 2 and 6), while 
defendants assert that the two-year limitation applies (sec- 
tion 165 of the same statute). The acts complained of are 
alleged to have been committed between September 1, 1911, 
and August 1, 1912, more than two and less than three years 
prior to the commencement of this action. 

Defendants cite Quaker City National Bank v. Tacoma^ 
27 Wash. 259, 67 Pac. 710; Hinckley v. Seattle^ 37 Wash. 271, 
79 Pac. m^Neatelle v. N. P. R. R. Co. (C. C.) 56 Fed. 261; 
Savarmdh <& O. Caned Co. v. Shuman, 98 Ga. 171, 25 S. E. 
415; Bighy v. Douglas, 123 Ga. [7841 635, 51 S. E. 606; 
Wood V. Mich. Centred Co., 81 Mich. 358, 45 N. W. 980; 
Du^s V. Dwfj^s, 76 Wis., 374, 45 N. W. 522, 8 L. R. A. 420, 
20 Am. St. Rep. 79; Welch v. Seattle <& Montana R. R. Co., 
56 Wash. 97, 105 Pac. 166, 26 L. R. A. (N. S.) 1047; Suter y. 
Wenatchee Water Power Co., 35 Wash. 1, 76 Pac. 298, 102 
Am. St. Rep. 881 ; Denney v. Everett, 46 Wash. 342, 89 Pac. 
984, 128 Am. St. Rep. 934. 

Wdoh V. Seattle db Montana R. R. Co., supra, was an ac- 
tion by tenants of a building for damages resulting from 
tunnelLig under property adjacent to the land on which the 
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biiilding was situated. It was hdd not to be an actiiW'ftff 
treqiMUBB, but an injuiy resulting indirectly from the act com- 
plained of, and within the two-year limitation of section 
165, supra. In Suter t. Wenatchee Water Power Co,, supra, 
damages were sought to real property by reason of an ovw- 
flow caused by negligent construction of an irrigating canal. 
The two-year limitation was held applicable upon the same 
principle as in Welch v. Seattle <6 Montana R. R., supra. 
In Denny v. Everett, supra, damages to abutting property 
resulting from the change of a street grade was sought, and 
for the same reason the two-year limitation was held to 
apply. 

Quaker City National Bank v. Tacoma, supra, is an action 
upon a warrant payable out of a special street improvement 
fund. Misappropriation of the moneys of that fund is al- 
leged. The cause was not commenced within three years, as 
provided by section 159, supra, and was held demurrable on 
that ground; but the suit was sustained because of a new 
and subsequent promise to pay. In Hinckley v. Seattle, 
supra, a street-assessment lien was held subject to the statute 
of limitations, and judgment thereon inoperative after a 
period of six years. In '^esteUe v. Northern Pac. R. Co., 
supra, Judge Hanford held an action by an administrator 
to recover damages for the death of his wife to be within 
the provisions of section 165, Kem. & Bal., supra. 

In Savannah <& .0. Canal Co. v. Shuman, supra, the char- 
ter of the defendant Canal Company required it to keep its 
canal **in good and sufficient order, condition, and repair, 
and at all times free and open to the navigation of boats, 
rafts, * • * etc., for the transportation of goods, mer- 
chandise, and produce,” etc. Failure to keep the canal in 
such a condition as to enable plaintiff to transport his lum- 
ber and wood over it in boats is the gravamen of the action. 
The trial court held the action within the limitation, under 
a statute providing that : 

“All suits for the enforcement of rights accruing to individuals un- 
der statutes, acts of incorporation, or by operation of law; shall be 
brought within twenty years after the right of action accrues.^ 
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The Supreme Court of Georgia, in holding that limita- 
tion not applicable, said (98 Ga. at page 172, 25 S. E. at page 
416) : 

** There is a duty imposed for the benefit of the public, and any mem- 
ber of the public who has sustained injury by reason of a breach of 
this duty has a right of action against the company ; * * « but 
the fact that such a duty is imposed does not of itself create such a 
liability in favor of any individual as would bring the case within the 
section of the Code above quoted. In order to bring the case within 
this section, the liability would have to be one expressly created in 
favor of an individual, or a class to which he belongs, as [786] dis- 
tinguished from one arising under the general law in favor of aU 
persons who might be injured by a breach of the corporate duty.*' 

The same principle was enunciated in Bighy v. Douglas^ 
aupra^ by the same court, and applied to an action founded 
upon a statute giving to a surety the right of contribution 
against his co-sureties. The court, in pointing out the dis- 
tinction, said : 

** In other words, the General Assembly had in contemplation rights 
conferred by law upon particular individuals, and not upon the gen- 
eral public, because they sustained a peculiar relation to the incorpo- 
rators of certain chartered institutions, or were by special enactment 
given privileges in return for services to be performed by them for 
the benefit of the public, or were for some other reason entitled to 
enforce rights which they did not share in common with their fellow 
citizens.*’ 

In Wood V. Michigan Central^ supra^ it was held that an 
action for damages for wrongful entry, destruction of fences, 
etc., of plaintiff, being an action for trespass on the case, 
does not come within the two-year limitation applicable to 
actions for trespass. In Du^s v. Dufies^ mpra^ 76 Wis. at 
page 379, 45 N. W. at page 524, appears the following: 

“ ‘ Personal rights ’ are not rights of person. The latter are physi- 
cal, and the former are relative and general, and embrace all the 
rights any person may have, and all the wrongs he may suffer.” 

Plaintiff relies upon Rohimon v. Baltimore dk S. M, A R. 
Co.^ 26 Wash. 484, 67 Pac. 274; Quaker City National Bank 
CoMCy eupra; Huntington v. AttriU^ 146 U. S. 657, 18 Sup. 
et. 224, 86 L. Ed. 1123; Brady v. 176 U. 8. 148, 20 
Sup. Ct. 62, 44 L. Ed. 109; In re Aubrey^ 86 Wash. 808, 78 
Pac; 900^ 104 Am. St. Rep. 952, 1 Ann. Cas. 927 ; State ea 
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reL Btchey v. Smith, 42 Wash. 287-247, 84 Pac. 861, 6 L. B. 
A. (N. S.) 674, 114 Am. St. Rep. 114, 7 Ann. Cas. 677; 
Crum V. Johnson, 8 Nebr. (XJnof.) 826, 92 N. W. 1064. 

Bobinson v. Baltimore, etc., supra, was an action prose- 
cuted by a widow for the death of her husband, and was 
held to be governed by the three-year limitation imposed by 
section 159, supra, under the clause “or for any other in- 
jury to the person or rights of another not hereinafter enu- 
merated.’’ In Huntington v. AttrUl, supra. Justice Gray 
makes an extensive discussion of what constitutes a penal 
statute, and (146 U. S. at page 668, 13 Sup. Ct. at page 228, 
36 L. Ed. 1123), says: 

“The test whether a law Is penal, in the strict and primary sense, 
is whether the wrong sought to be redressed is a wrong to the public, 
or a wrong to the individual, according to the classification of Black- 
stone: 'Wrongs are divisible into two sorts or species: Private 
wrongs and public wrongs.* ** 

And (146 U. S. at page 667, 13 Sup. Ct. at page 227, 86 
L. Ed. 1123) : 

“ Statutes giving a private action against the wrongdoer are some- 
times spoken of ns penal in their nature, but in such cases it has been 
pointed out that neither the liability imposed nor the remedy given 
is strictly penal. The action of an owner of property against the 
hundred to recover damages caused by a mob was said by Justices 
Willes and Buller to be 'penal against the hundred, but certainly 
remedial as to the sufferer.’ Hyde v. Coyan, 2 Doug. 699, 705, 706.” 

[786] In Brady y. Daly, supra, 175 U. S. at pages 155, 156, 
20 Sup. Ct. at page 65, 44 L. Ed. 109, it is said : 

“As said by Mr. Justice Ashhurst in the King’s Bench, and repeated 
by Mr. Justice Wilde in the Supreme .Tudicial Court of Massachu- 
setts, ' it has been held, in many instances, that where a statute gives 
accumulative damages to the party grieved, it is not a penal action.’ 
Woodgate v. Knatchbull, 2 T. R. 148, 154. • ♦ • Thus a statute 
giving to a tenant, ousted without notice, double the yearly value of 
the premises against the landlord, has been held to be 'not like a 
penal law, where punishment is imposed for a crime,’ but ' rather as 
a remedial than a penal law,’ because 'the act Indeed does give a 
penalty, but it is to the party grieved.’ ” 

In re Aubrey, supra, and State ex rel. Richey v. Smith, 
supra, ore cited to illustrate the proposition that every indi- 
vidual has the right to earn his livelihood in any lawful 
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tradd or avocatioii. . Crvm y. JohMon^ tupra^ merely holds 
that where different sections of the statute of limitations are 
equally applicable, the one allowing the longer period 
governs. 

This is an action seeking redress for injury sustained by 
plaintiff in his business by reason of a public wrong by the 
doing of acts denounced by the Anti-Trust Act by the defend- 
ants. It was an invasion of the personal rights of the plain- 
tiff — ^rights which are relative and general — and embraced 
rights which are common with all other persons, and as a 
part of the public he has a right of action for injury sus- 
tained. There is no liability to plaintiff by reason of any 
trespass which is expressly created in his favor, but only as 
it affects the public, by reason of which he suffers damages. 
A wrong against the public must first be done before he can 
be injured. The Supreme Court, in Chattanooga Foundry 
V. Atlanta^ 203 U. S. 390, 27 Sup. Ct. 65, 51 L. Ed. 241, an 
action under section 7 of the Sherman Anti-Trust Act, in pass- 
ing upon a statute of limitation of the State of Tennessee, 
providing that an action “ for injury to personal property 
shall be commenced within three years ” (203 U. S. at page 
898, 27 Sup. Ct. at page 67, 51 L. Ed. 241), said: 

“Of course, it was argued also that this was an injury to property, 
within the plain meaning of the words. But we are satisfied, on the 
whole, and in view of its juxtaposition with detention and conversion, 
that the phrase has a narrower intent. It may be that it has a some- 
what broader scope than was Intimated below, and that some wrongs 
are within it besides physical damage to tangible property. But there 
is a sufficiently clear distinction between injuries to property and * in- 
jured in his business or property ’ ; the latter being the language of 
the act of Congress. A man is injured in his property when his prop- 
erty is diminished. He would not be said to have suffered an injury 
to his property unless the harm fell upon some pbject more definite 
and less ideal than his total wealth. A trade-mark, or a trade-name, 
or a title, is property, and is regarded as an object capable of injury 
in various ways. But when a man is made poorer by an extravagant 
bill we do not regard his wealth as a unity, or the tort, if there is one, 
as directed against that unity as an object. We do not go behind the 
person of the sufferer. We say that he has been defrauded, or sub- 
jected to duress, or whatever it may be, and stop there.” 

Sub-division 2 of section 159, supra, I think clearly comes 
within tiiis decimnn, and but for the provimons of sub-division 
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6 tibe ccmtention of the defendants would have to be sns- 
tainedw Sub-division 6, however, provides that an action 
upon a statute for a penalty or for[787]feiture, where ail 
action is given to the party aggrieved^ or to such party and 
the State, * • shall be commenced within three years, 
and to make it clear that the Legislature distinguish^ be- 
tween the State and a private party, it is provided by section 
160, Rem. & Bal. Washington Codes, sub-division 2, that an 
action upon a statute for a forfeiture or penalty to the 
State'^^ shall be commenced within two years. The statute 
upon which recovery is predicated is penal, but the right of 
recovery under section 7 sought in this action is private and 
remedial, and under any view of the provisions of section 
169, supra, I think the two-year limitation does not apply, 
and that the complaint states facts sufficient to constitute a 
cause of action. 

The demurrer is overruled. 


COCA-COLA CO. t;. J. G. BUTLER & SONS. 

(District Court, B. D, Arkansas, W. D. February 7, 1916.) 

[229 Fed. Rep., 224.] 

Tb^idk-Marks and Trade-Names 1 — Infringement — Deception of 
Public. — The protection given by law to trade-marks has for its 
object the protection of the owner in his property, and the protec- 
tion of the public from deception, by reason of a misleading claim 
that the article bearing the trade-mark is the article manufactured 
by the owner of the trade-mark, when in fact it is but a substitute.^ 

[Ed. Note, — For other cases, see Trade-Marks and Trade-Names, 
Cent. Dig. §§ 1, 3; Dec. Dig, 1.] 

Tbade-Mabks and Trade-Names 57 — Infringement — ^Deception or 
Public. — ^The use of any simulation of a trade-mark which is lik^y 
to induce common purchasers, exercising ordinary care, to buy 
the article to which the trade-mark is affixed, thereby indicating 
that it is the product of the owner of the trade-mark, is unlawful, 
and will be enjoined. 

[Bd. Note. — For other cases, see Trade-Marks and Trade-Names, 
Cent Dig. I 65; Dec. Dig. 57.] 

s Syllabus copyris^ted, 19!it6, by West Publishing Oeiii|iany« 
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Tba0b-Mas8:8 and Tbadk-Nameb 6S-~Unfaib Ck>xpsTiTioN— Use or 
TSADi^BiABK,--rPlaiiitiff, a manufacturer of a ayrup constituting 
the principal ingredient of a beverage sold at soda fountains and 
in bottles, made up the syrup in two forms— one for sale through 
Jobbers for soda fountains, and one intended for use in bottling 
and sold by it only to bottlers selected, designated, and licensed 
by it, and authorized to use thereon its distinctive tops and labels 
bearing Its trade-mark — there being some differences in the two 
syrups, on account of the different purposes to which they were 
to be put. It guaranteed its product to be wholesome and uni- 
form, as well as its cleanliness and excellence of manufacture, 
and maintained an elaborate system for the inspection of the 
plants of its licensed bottlers. Defendant purchased from Jobbers 
the syrup intended for soda fountain use, and used it in manu- 
facturing a bottled preparation which it was selling under the 
name of plaintiff's product, using the tops and labels prepared 
by plaintiff for Its product. Held, that this constituted unfair 
competition, and would be enjoined. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, 
Cent. Dig. i 79; Dec. Dig. 68.] 

TBADfi-MABKS AND TBADK-NAMES 67 — RIGHT TO MONOPOLY — STATU- 
TOTY Pbovisions. — The monopoly given the owner of a trade-mark 
by the trade-mark laws is not forbidden by the Sherman Act (act 
July 2, 1890, c. 647, 26 Stat. 209), or any other act of Congress. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, 
Cent. Dig. § 78; Dec. Dig. 67.] 

Monopolies 17 — Sales of Goods — E^iscrimination. — Where the man- 
ufacturer of a syrup, used as the principal ingredient in a beverage 
and sold by it only to bottlers licensed by it, guaranteed the purity 
and quality of the beverage by using distinctive tops and labels 
on its bottles, and to protect itself against claims for damages on 
the guaranty maintained a system of inspection of the plants of 
its licensed bottlers, it did not violate the Sherman Act, as Its 
requirements were reasonable and beneliclal to the public, in view 
of its responsibilities and [225J the right of purchasers to obtain 
the identical article which they desired to buy. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13; 
Dec. Dig. 17.1 

Monopoubs 17 — Sales of Goods — ^Discrimination. — ^The refusal of 
such manufacturer to sell its syrup for bottling to a party other than 
its licensed bottlers, and to permit such party to use its trade- 
mark in connection with the bottled product, was not a violation 
of Clayton Act Oct. 15, 1914, c. 323, § 3, 38 Stat. 731, providing that 
It shall be unlawful to sell goods for use or resale, or to fix a price 
thenefor, or discount or rebate from such price on the condition 
purchaser shall not use the goods of a competitor, where 
the eflCbct may be to substantially lessen competition or to create a 
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monopoly In any line of commerce, in view of the poMibillty of 
adulteration and the hardship to the manufacturer of maintaining 
such supervision over the bottling as it deemed necessary, If re* 
quired to sell to every intending purchaser. 

IBd. Note. — For other cases, see Monopolies, Gent. Dig. I 18; 
Upc. Dig. 17.] 

In Equity. Suit by the Coca-Cola Company against J. G. 
Butler & Sons. Decree for plaintiff. 

The plaintiff seeks to enjoin the defendants, who constitute 
a mercantile firm, doing business under the firm name of J. 
O. Butler & Sons, from using, in connection with the manu- 
facture, advertising, offering for sale, or sale of any bever- 
age, the words “ Coca-Cola,” or any like word or words, and 
in any other manner infringing upon the plaintiff’s rights 
as owner of the trade-mark ‘‘ Coca-Cola,” and also seeks an 
accounting of the damages sustained by it, by reason of the 
unlawful use of its trade-mark. 

The material allegations in the complaint are: That the 
plaintiff is now, and has been ever since 1892, manufactur- 
ing and marketing a syrup for making a beverage sold to 
the public under the name of “ Coca-Cola.” That it became 
vested with and entitled to the sole and exclusive right to 
use that trade-mark, which has been duly registered in the 
United States Patent Office on May 14, 1892, under the pro- 
visions of the act of Congress of March 3, 1891, c. 665, 26 
Stat. 1106. That^on April 22, 1905, registration of the said 
trade-mark was again allowed by the Commissioner of Pat- 
ents under the act of Congress approved February 20, 1906, 
c. 592, 33 Stat. 724. That it has manufactured and marketed, 
and is now manufacturing and marketing, two kinds of said 
syrup— one designed and adapted for making a beverage by 
mixing with carbonated water at soda fountains in the pres- 
ence of the purchaser, which is intended for immediate con- 
sumption, and is a fountain drink, and is well known to the 
public. The other kind is designed and adapted to be used, 
and is used, for manufacturing a carbonated beverage put 
up and sold for consumption in bottles; each of them being 
sold by the plaintiff in distinctive packages, bearing its 
trade-mark name on distinctive labels. That it has at ell 
times insured and safeguarded the manufacture and bottling 
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of said carbonated bottled beverage made from its ‘‘ Coca- 
Cola ” bottling syrup, by selecting, designating, and licensing 
the bottlers using the said bottling sirup, and inspecting and 
supervising the manufacture, carbonating, and bottling of 
said beverage by said bottlers, so as to safeguard and insure 
the purchasers and consumers of said bottled product as to 
the quality, purity, and character thereof, and has under 
such circumstances and conditions, and none others, allowed 
and permitted the use of the name “Coca-Cola” as the 
trade-mark therefor, and as plaintiff’s guaranty of the au- 
thenticity of the said carbonated and bottled beverage, and 
plaintiff’s supervision, inspection, and approval thereof, and 
responsibility therefor. So that in connection with a bot- 
tled drink the name “ Coca-Cola ” is plaintiff’s guaranty of 
genuineness and fidelity that such drink is properly made of 
proper materials, and is plaintiff’s assur[2S6]ance of cleanli- 
ness and excellence of manufacture, carbonating, bottling, 
and sale, and is so relied upon by the purchasers and the 
public. That it has expended large sums of money in ad- 
vertising to the public that its beverage, under its trade- 
name, can be had at fountains and in bottles, and that the 
bottled product which is offered to the public in bottles, with 
plaintiff’s trade-mark name “Coco-Cola,” applied to the 
bottled beverage, means to the public a beverage produced 
wholly under conditions which plaintiff supervises and con- 
trols, and one guaranteed throughout by plaintiff to be so 
produced, and to be wholesome, palatable, and uniform, and 
is so understood by the public. It is then charged that the 
defendants have put upon the market in bottles a product 
somewhat resembling in taste and appearance the plaintiff’s 
bottled “Coca-Cola,” but which is not plaintiff’s bottled 
“Coca-Cola,” and had applied to the crown of the bottles 
containing said defendant’s product, and upon labels at- 
tached to the bottles, the name “ Coca-Cola,” as the trade- 
mark name therefor, without plaintiff’s permission or au- 
thcnity; that by reason thereof the public is being deceived 
into tiie belief, contrary to the fact, that the product of the 
defMidante is the bottled produd; guaranteed by the plaintiff, 
as aforesaid. 

96825*— IT— 6—26 
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The answer of the defendants pleads that they aro not 
sufficiently informed as to some of the allegations that are 
set out in the complaint, and therefore demand strict proof 
thereof. They deny that they have put upon the market in 
bottles any product resembling in taste and appearance the 
plaintiff’s bottled ‘‘Coca-Cola,” but allege the truth to be 
that the article they have put on the market is the genuine, 
identical article and product known as “ Coca-Cola.” They 
admit that they have applied to the crowns of the bottles 
containing such product and upon labels attached thereto 
the name “Coca-Cola,” but deny that it was done without* 
authority. They allege that they purchased said product 
for tiie identical purpose to which they have applied the 
same from individuals and corporations who were the lawful 
owners thereof, and authorized to sell the same to these 
defendants for the purpose of retailing the same, bottled 
and carbonated as “Coca-Cola,” and therefore they deny 
that the result of this use by them has been to deceive the 
public into the belief, contrary to the fact, that the product 
of the defendants is the product guaranteed by plaintiff to 
be properly made of proper materials, and made, carbonated, 
and bottled under the plaintiff’s authority and supervision. 
They then plead that the plaintiff, by adopting a system of 
exclusive contracts, has undertaken to divide the country, 
and especially the territory in which the defendants are 
operating, into districts, whereby they have agreed to sell 
to such persons and corporations alone, and exclusively 
thus contracted, which was done for the purpose of estab- 
lishing and maintaining a monopoly in the sale of said 
product, and preventing and destroying competition in the 
sale thereof, among the different purchasers, and have re- 
fused and still refuse to sell and furnish such product or 
commodity to the defendants upon the same terms and con- 
ditions and at the same price as they are furnishing and 
selling this commodity to other purchasers thereof, all of 
which it is charged is for the purpose and object of lessoa- 
ing the competition and creating a monopoly in the sale of 
said cfyrup, in violation of the laws of the United States. 

The cause was submitted upon an agreed statement of 
facta From this it appears: lliat the plaintiff is the owner 



000A-00L4 00. V. BUKLEB ft SONS. 408 

Statement of tbe Case. 

of the trade-mark Coca-Cola,” and it has been used by it 
and its predecessor in title since May, 1886. That it was 
duly registered as a trade-mark in the United States Patent 
Office in conformity with the laws of the United States, as 
set out in the complaint That it has advertised the same 
throughout the United States and in foreign countries; and 
that over $10,000,000 have been expended by the plaintiff 
in advertising it That it is made up for the public in two 
forms, as alleged in the complaint. That the following dif- 
ferences, among others, are made between the syrup “ Coca- 
Cola ” manufactured to be used at fountains and that to be 
sold in bottles. In 1,250 gallons of the finished product the 
bottler’s syrup contains 1,000 pounds more sugar than the 
other. It has 10 per cent more coloring matter, to wit, cara- 
mel. It contains more phosphoric acid, and some percentage 
less of caffeine, than does the syrup made to be used at soda 
fountains. The fountain syrup contains 28 pounds of caf- 
feine to 1,250 pounds [227 J of the finished product, while 
that used in the bottler’s syrup contains only 25 pounds of 
caffeine to 1,250 pounds. That the plaintiff in its sales 
£fystem has two methods by which the product is sold : 

First. The system by which the syrup manufactured for 
fountain sale is sold to jobbers and dispensers, to be sold from 
the soda fountain; the jobbers selling it to the dispensers 
under a contract that the plaintiff will supply it only in the 
original package, that the jobber is not to sell or offer for 
sale as ‘‘ Coca-Cola ” any imitation of or substitute therefor, 
and upon compliance with the terms of the contract plain- 
tiff will allow certain rebates to the jobber, depending upon 
the quantify bought, provided that the sales have been to 
dispensm's only, and none to bottlers, or for the purpose of 
carbonating in bottles. The dispenser’ contract, which he is 
required to sign, obligates him that, when Coca-Cola ” is 
asked for, he will only supply “Coca-Cola” as manufac- 
tured and furnished by the plaintiff, not to sell or offer for 
sale as “ Coca-Cola ” any imitation of or substitute therefor, 
and if he complies with these terms he is to receive a rebate, 
depending upon the quantity bought by him. The plaintiff 
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does not enter into a dispensers’ contract directly, but only 
through the jobber. The fountain syrup is never sold for 
the purpose of bottling, and is not made or intended for 
the purpose of having the same bottled. 

Second. The syrup made for bottling purposes is sold to 
two corporations — one “ The Coca-Cola Bottling Company,” 
and the other Coca-Cola Bottling Company.” This sale is 
made under and by virtue of contracts entered into between 
the plaintiff and the bottling companies. There was an origi- 
nal contract, which was later amended. The original con- 
tract was made on the 21st day of July, 1899, and by this 
contract the bottling company obligated itself to establish in 
the city of Atlanta, Ga., a bottling plant for the purpose of 
bottling this syrup, with carbonic acid and water, and to 
prepare and put up in bottles, or other receptacles, a car- 
bonated drink containing a mixture of Coca-Cola,” syrup, 
and water charged with carbonic acid gas under a pressure 
of more than one atmosphere ; the syrup to be in proportions 
of not less than one ounce to eight ounces of water. It also 
obligates itself to keep on hand a sufficient quantity to supply 
the demand in all the territory embraced in the agreement; 
that it is to buy all the “ Coca-Cola ” i^rup from the plain- 
tiff, upon the terms set forth, and it is not to buy any substi- 
tute therefor, or other q^rup or substances, nor attempt to 
use or imitate in any article prepared by them “ Coca-Cola ” 
^rup. The plaintiff is also to furnish all necessary labels 
and advertising matter at its own cost. The right to use the 
name “ Coca-Cola ” and all the trade-marks and designs for 
labels then owned and controlled by the plaintiff, and the 
right to vend such preparation or mixture, bottled or put 
up in bottles, in the United States, except the six New Eng- 
land States and the States of Mississippi and Texas, is 
granted to them exclusively; but the right to use the name, 
trade-mark, and labels is to apply only to the carbonated 
mixture described, and is not to apply to the soda fountain 
business. 

This contract was later amended by requiring the bottling 
company to buy all of the “ Coca-Cola ” ?yrup necessary to 
comply with the agreement directly from the plaintiff; not 
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to sell or in any way di^ose, without the written consent 
of the plaintiff, of any Coca-Cola,” except after it is car- 
bonated and bottled. The labels and advertising matter 
furnished by the plaintiff are to be paid for by the bottling 
company at what the actual cost and freight expense may 
be. By another amendment made to these contracts on 
April 1915, the provision whereby the bottling company 
was to purchase the ^rup directly from the plaintiff was 
amended by eliminating the condition that the bottling com- 
pany is to buy all the ‘‘Coca-Cola” necessary from the 
plaintiff. It also eliminates from the former contracts those 
provisions by which the bottling company obligated itself 
not to use any substitute, or substitutes, or to attempt to use 
or imitate “ Coca-Cola ” syrup, and in lieu thereof the bot- 
tling company agreed not to manufacture, deal in, sell, offer 
for sale, use, or handle, nor attempt to do so, either directly 
or indirectly, any product that is a substitute for or imita- 
tion of “Coca-Cola.” By another provision in this last 
amendment to the former contracts the plaintiff selects the 
bottling company as its sole exclusive customer and licensee, 
for the purpose of bottling [S38J “ Coca-Cola ” in the terri- 
tory heretofore acquired by it, and it agrees not to sell its 
fountain syrup to anyone, when it knows that such syrup 
is to be used for bottling purposes; t’uut under these con- 
tracts the bottling companies are not permitted to bottle 
the syrup manufactured for fountain purposes; that the 
two bottling companies have, with the approval of the plain- 
tiff, given tlie right to certain local companies, which are 
established in different localities, for the purpose of bottling 
the bottling ^rup of the plaintiff ; that such a contract was 
made with the Little Sock Coca-Cola Bottling Company 
for certain territory, which includes the town of Sussell- 
ville and county of Pope, w’here the defendants are carry- 
ing on the business sought to be enjoined by this proceeding. 

It is further stipulated that the plaintiff sets the standard 
by which its product is to be bottled, and by a system of 
inspection and supervision inspects and supervises the bot- 
tling of its product, wheresoever made ; that it requires that 
its bottled product shall be bottled, using certain propor- 
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tions; that the plants must be kept dean, and the cases and 
bottles sent out in a sanitary and presentable manner, a 
close supervision being kept over the character of the goods 
sent out; that a minute inspection is maintained in regard 
to the character, purity, and wholesomeness of the bottled 
“ Coco-Cola.” The bottling companies have no connection in 
any way, shape, or manner with the sale of the fountain 
product. This supervision and inspection extends to all 
plants that bottle “Coca-Cola,” no matter where situated. 
The difference between these two products arose from the 
fact that it developed in the process of bottling that the 
product when bottled stood for a longer time after its car- 
bonation than did the syrup used at the fountains, and there- 
fore, in order to provide for this contingency, a difference 
had to be made in the bottled product; and, further, that the 
character of the trade was best supplied by making a spedfic 
syrup for the particular purpose of bottling; that the syrup 
is not consumed by the public, only after being mixed with 
the proper proportions of water; that the system of supervi- 
sion and inspection exercised by the plaintiff and the parent 
bottling companies consists of the following: 

In order to see that the product is bottled in a certain 
manner, and that the business is properly conducted, a sys- 
tem of supervisions has been organized by the plaintiff, 
known as the “ inspection department.” This inspection de- 
partment has a competent man at the head, whose duty it is 
to divide up the territories in such a manner that they can 
be covered advantageously by the inspectors. Five inspec- 
tors in this department operate in the Southern States. The 
head inspector routes these different inspectors and follows 
them up. A report is required from these inspectors from 
each different plant visited. Samples of the product are 
taken from the plant, which product is tested in the plant, to 
see whether or not the product conforms to the standard 
established, these inspectors being trained men. The inspec- 
tors are equipped with gas-test gauges and hydrometers and 
other instruments to enable them to determine whether or not 
the product is being put up according to instructions. They 
cany other gauges and other things to test each machine 
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used by the bottling plant, to determine whether or not tiie 
machines are throwing the proper amount of syrap into 
each particular bottle. Samples are taken of the product 
both before and after the process of carbonation. These 
samples are forwarded to the head inspector at Atlanta, 
where they are chemically examined; and if any difference 
appears, they must immediately make the changes necessary 
to bring them to the standard prescribed by the plaintiff. If 
necessary, the chemical expert and a mem^r of the advisory 
board are sent to make personal investigations of the plant. 

The water used in the carbonating is chemically tested, and 
the sanitary condition of the plant is investigated, the latter 
being one of the main questions considered at all times. The 
question of carbonation in making the bottled product is 
given strict attention by the inspectors and chemical experts, 
proper carbonation depending upon the machinery, the kind 
of water, and the temperature of the water used. As warm 
water can not be carbonated, the bottling plants are required 
to install cooling plants to get the proper carbonation. The 
proper amount of carbonic-acid gas not only [229] gives the 
product life, but helps to preserve it against deterioration, 
and thereby preserves the standard of the product. This 
supervision and inspection is carried on in each and every 
bottling plant. 

It is further stipulated that the defendants have not been 
given a contract, nor express permission, directly or indi- 
I’ectly, to bottle either product of the Coca-Cola Company, 
nor use the trade-mark “ Coca-Cola.” Notwithstanding 
this fact, the defendants are engaged in the manufacture 
and bottling of beverages, and are bottling and putting upon 
the market a product, a bottle of which is filed as evidence. 
The siyrup used in making up this product by the defend- 
ants is the fountain syrup manufactured by the Coca-Cola 
Company, and which they obtain in the course of trade from 
jobbers or retailers who have purchased the fountain product 
of the Coca-Cola Company, and they bottle it without per- 
mission or authority from the plaintiff, and apply the trade- 
mark Coca-Cola ” thereto, by using the tops and labels of 
the plaintiff on the product, without authority from anyone 
authorized to give it. These purchases are made from par- 
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ties who are tlie lawful owners thereof, and who sell the same 
to the defendants in the due course of trade. The plaintiff, 
as well as the bottling companies, have refused to sell to the 
defendants the ^rup for the purpose of bottling, although 
the defendants offered to purchase and pay therefor, and 
objected to their using the trade-mark “ Coca-Cola ” in con- 
nection with their bottled product, or to do anything to the 
plaintiff’s syrup for the purpose of reselling or using the 
same. 

Moore, /Smith, Moore <& Trieher, of Little Rock, Ark. 
(Reed c& Rogers, of Chicago, 111., and Candler, Thomson 
eg Hiraeh, of Atlanta, Ga., of counsel), for plaintiff. 

Mehaffy, Reid <Ss Mehaffy, of Little Rock, Ark., for de- 
fendants. 

Triebeb, District Judge (after stating the facts as above)*. 

It is not disputed by the defendants that the plaintiff is 
the lawful owner of the trade-mark “ Coca-Cola,” that it is 
an asset of great value, and that the defendants are bottling, 
offering for sale, and selling a bottled preparation, under the 
name of “ Coca-Cola,” using the tops and labels prepared by 
the plaintiff for the preparation bottled under its super- 
vision, and furnished by it to those who are engaged in 
bottling it, under its authority or license, and that these tops 
and labels indicate to the public that it is the plaintiff’s 
preparation, made under its supervision and guaranteed by 
it. Although counsel have argued many important ques- 
tions, there are only two issues which, under the allega- 
tions in the bill, answer, and agreed statement of facts are 
necessary for the determination of this case: 

(1) That the preparation bottled by the defendants is 
made of syrup made and sold by the plaintiff, and that it was 
purchased by the defendants for the identical purpose to 
which they have applied the same, and from parties who 
wwe the lawful owners thereof by purchase from the plain- 
tiff, but not from the plaintiff, nor from its authorized 
widBes. 
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(2) That by its manner of doing business, as is fully set 
out in the agreed statement of facts, the plaintiff see^ to 
establish an unreasonable monopoly in restraint of trade, 
and therofore in violation of the act of Congress of July 2, 
1890, c. 647, 26 Stat. 209, known as the “ Sherman Act,” and 
the amendments thereto, and the act of October 15, 1914, c. 
323, 38 Stat. 730, and known as the Clayton Act.” 

[1, 2] In determining the issues in this case it is impor- 
tant to keep in mind the well-established principle of law 
that the protection given [330] by law to trade-marks has 
a twofold object: To protect the owner in his property, and 
to protect the public from being deceived by reason of a mis- 
leading claim that the article bearing the trade-mark is the 
article manufactured by the owner of the trade-mark, when 
in fact it is not, but a substitute. The use of any simulation 
of a trade-mark, which is likely to induce common purchas- 
ers, exercising ordinary care, to buy the article to which the 
trade-mark is affixed, thereby indicating that it is the prod- 
uct of the owner of the trade-mark, is unlawful and will be 
enjoined. McLean v. Fleming, 96 U. S. 245, 251, 24 L. Ed. 
828; Kann v. Diamond Steel Co., 89 Fed. 706, 711, 32 C. C. 
A. 324, 329; Layton Pure Food Co. v. Church <& Dwight Co., 
182 Fed. 24, 34, 104 C. C. A. 464, 474. 

[3] As the plaintiff, according to the allegations in the 
complaint and the agreed statement of facts, in addition to 
selling its product, guarantees it to be wholesome, palatable, 
and uniform, as well as its cleanliness and excellence of 
manufacture, carbonating, and bottling, and for that purpose 
maintains a very elaborate system of supervision, it would 
not only be an imposition on the public, who purchase the 
bottled preparation, but may cause great damage to the 
plaintiff, if permitted. 

If a person buying the bottled preparation, which has all 
the indicia of having been put up under the plaintiff’s super- 
vision and guaranty, the tops and labels on the bottles giv- 
ing assurance of that fact, should sustain an injury by rea- 
son of the fact that it was improperly prepared, was un- 
clean, contained imwholesome ingredients, had insufficient 
carbonic acid gas for its preservation, and by reason thereof 
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is unfit as a beverage, or for any other cause, due to the 
negligence of plaintiff’s licensed bottler, is injured, the plain- 
tiff may be liable to heavy damages. Having assumed this 
guaranty of its bottles, the plaintiff not only has the tight, 
but it is its duty, to take such steps as are necessary, by a 
proper system of inspection, to guard the public, as well as 
itself, against this danger. The well-recognized rule of law 
is that the manufacturer of any article of food, drink, or 
drug intended for consumption, or of any dangerous articles, 
may be liable to the ultimate purchaser and consumer for 
negligence causing an injury, although there is no direct 
contractual relation between them, such an action resting on 
tort, and not on contract. W aif&ri-Pieroe Oil Co. v. DeaeUm^ 
212 U. S. 159, 29 Sup. Ct. 270, 53 L. Ed. 453; Standard Oil 
Co, V. Murray^ 119 Fed. 572, 57 C. C. A. 1 ; Huset v. J. /. Ca»e 
Threshing Machine Co., 120 Fed. 865, 57 C. C. A. 237, 240, 
61 L. E. A. 303; Riggs v. Standard OH Co. (C. C.) 130 Fed. 
199; Keep v. National Tvhe Co. (C. C.) 154 Fed. 121; Ket~ 
terer v. Armour (D. C.) 200 Fed. 322; Mazetti v. Armour, 
75 Wash. 622, 135 Pac. 633, 48 L. K. A. (N. S.) 213, Ann. 
Cas. 1915C, 140; Thomas v. Winchester, 6 N. Y. 397, 57 Am. 
Dec. 455; StatUr v. Mfg. Co., 195 N. Y. 478, 88 N. E. 1063; 
Wellington v. Oil Co., 104 Mass. 64; Roberts v. Brewing Co., 
211 Mass. 449, 98 N. E. 95 ; Norton v. Sewall, 106 Mass. 143, 
8 Am. Eep. 298; Bishop v. Weber, 139 Mass. 411, 1 N. E. 
164, 52 Am. Rep. 716; Peters v. Johnson, 50 W. Va. 644, 41 
S. E. 190, 57 L. R. A. 428, 88 Am. St. Rep. 909; Peterson v. 
Standard OH Co., 55 [231 j Or. 511, 106 Pac. 337, Ann. Cas. 
1912A, 626 ; Tomlinson v. Armour <& Co., 76 N. J. Law, 748, 
70 Atl. 314, 19 L. R. A. (N. S.) 923; Diason v. BeU, 6 Maul. 
& Sel. 198. 

The fact that the syrup used by the defendants is that 
manufactured by the plaintiff, assuming that it had been 
made for bottling purposes, is immaterial, for the syrup, 
although the principal ingredient of the finished product, is 
only one of several used for the preparation, when offered 
to the consumer. To maintain the reputation, and conse- 
quently the favor of the consuming public, it is important 
to the manufacturer of the preparation bearing its trade- 
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mark that it sbould be wholesome, palatable, dean, and 
free from all impure and dangerous substances, regardless 
of the fact whether it was bottled by itself and sold by it 
directly to the consumer, or through its licensees. In this 
case the bill charges, and the agreed statement of facts ad- 
mits, that the plaintiff manufactures two different syrups — 
one for bottling and the other for fountain trade; that the 
syrup for bottling purposes differs in several material re- 
spects from that intended for the fountain trade; that the 
bottler’s syrup contains more sugar, has 10 per cent more 
caramel for coloring purposes, contains more phosphoric 
acid, and less caffeine than the fountain syrup; and these 
two syrups are put up and sold in distinctive packages. 

The authorities are numerous that, when a manufacturer 
of only one article of food and drink sells it in bulk, and also 
puts it up in bottles, the latter bearing a distinctive trade- 
mark, a purchaser of the article in bulk will be guilty of un- 
fair competition, and enjoined, if bottling it and affixing the 
manufacturer’s distinctive labels upon the goods bottled by 
him. Krausa v. PeehUa Co. (C. C.) 58 Fed. 585, 592; People 
V. Luhra, 195 N. Y. 377, 89 N. E. 171, 25 L. E. A. (N. S.) 
473; Henneaay v. White^ Cox, Manual Trade-Mark Cases, 
377; Browne on Trade-Marks, §§ 910, 759, and authorities 
there cited. One of the reasons given for this rule is that 
“unless the manufacturer can control the bottling, he can 
not guarantee that it is the genuine article prepared by 
him.” To this may be added that he can not tell whether it 
is bottled in so careful a manner as is essential to the preser- 
vation of the article and the maintenance of its good reputa- 
tion. This rule, of course, applies with much greater force 
when there are two varieties manufactured by the same 
party and sold under the same trade-mark, but intended to 
be placed on the market for different purposes, as is the 
case in the instant cause. Ruaaia Cement Co. v. Katzen- 
atein (C. C.) 109 Fed. 814; Cook <& Bemheimer v. Roaa 
(C. C.) 78 Fed. 203; Thomas G. Plant Co. v. May Mercam- 
tale Co. (C. C.) 153 Fed. 229; Mcllhenny v. Hathaway (D. 
C.) 195 Fed. 652; GtOoU v. KettU, 3 Duer (N. Y.) 624; 
Spaidmg v. Oamage^ 32 B. P. C. 273; Sebastian on Trade- 
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IkCarks, page 159; Hopkins on Trade-Marks, page 275. A 
case almost identical with the facts in this case is Charle» E. 
Hires Co. v. Xepapas (C. C.) 180 Fed. 952. 

In Powell V. Birmingham {Yorkshire Relish case)^ 14 B. 
P. C. 730, it was testified that the difference between the two 
articles under consideration was only a pinch of salt, and 
the court held that, even in the case of such a small difference, 
the defendant had not proven [282] the identity of their 
product with the plaintiff’s. Of what benefit would a trade- 
mark be, if one buying the article protected by it were per- 
mitted to adulterate it, or given an opportunity to do so, and 
then offer it to the public as the genuine article, protected 
by the trade-mark? The greatest value of a trade-mark is 
the reputation established by the excellence of the article, 
and the knowledge and appreciation of that fact by the con- 
suming public. An article without any merit can derive no 
benefit from a trade-mark, and only a temporary benefit 
from the most extensive advertisement. It is like the value 
of a “good will” in an established going concern. It de- 
pends upon the successful operation of the business. With- 
out that there is no value to it. Who would pay for the good 
will of a business conducted at a loss? The court is clearly 
of the opinion that, upon the facts in this case, the defend- 
ants are guilty of unfair competition. 

[4] Do the facts show a violation of the Sherman Act 
against monopolies and stifling competition? The trade- 
mark laws, like the patent laws, give the owner a monopoly 
which neither the Sherman Act nor any other act of Con- 
gress forbids. It would be a paradox to say that the exer- 
cise of a right, expressly granted by law, is unlawful. 

[5] Counsel for defendants rely on Dr. Miles Medical 
Co. V. Park <& Sons Co., 220 U. S. 373, 31 Sup. Ct. 876, 85 
L. Ed. 502, and Coca-Cola Co. v. Bennett (D. C.) 225 Fed. 
429. What was decided in the- Dr. Miles Medical Company 
case was that the manufacturer of an unpatented proprietary 
medicine can not, after an absolute sale of the article, fix the 
prices for future sales. The comrt, in its opinion in that 
case, holds that the restraint of trade must be determined by 
the particular circumstances of the case, and the nature of 
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the principles which are involved in it, and whether it is 
reasonable or unreasonable. In Coca-Cola Co. v. Bennett^ 
there was no question of unfair competition claimed by the 
plaintiff, which is the cause of complaint in this case. Nor 
was there any claim in that case that the plaintiff guaranteed 
the purity, cleanliness, wholesomeness, and quality, by using 
its distinctive tops and labels on its bottles, and that, for the 
purpose of protecting itself against claims for damages on 
that guaranty, it maintains a system of supervision and in- 
spection, as set out in the agreed statement of facts herein. 
Nor did it appear in that case that the defendants used for 
bottling the syrup intended for soda fountains, and which 
was not suitable for that purpose. The court also found 
that the defendants made the preparation in the identical 
manner contemplated by the parties. That case is there- 
fore not applicable. In view of the responsibilities of the 
plaintiff and the right of the purchasers to obtain the identi- 
cal article, which they desire to buy, the requirements of the 
plaintiff are reasonable, and in the end beneficial to the 
public. 

[6] Are plaintiff’s acts in violation of the ‘‘Clayton 
Act”? That act provides (section 3) : 

“ That It shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to lease or make a sale or contract 
for sale of goods, wares, merchandise, machinery, supplies, or other 
commodities, whether patented or unpatented, for use, consumption, 
or resale within the United States or any Territory thereof or the 
District of Columbia or any Insular i)ossession or [288] other place 
under the Jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the con- 
dition, agreement, or understanding that the lessee or purchaser 
thereof shall not use or deal in the goods, wares, merchandise, ma- 
chinery, supplies, or other commodities of a competitor or competitors 
of the lessor or seller, where the effect of such lease, sale, or con- 
tract for sale or such condition, agreement, or understanding may be 
to substantially lessen competition or tend to create a monopoly in 
any line of commerce.*’ 

This act is invoked by the counsel for the defendants, in 
view of the agreed statement of facts that : 

“The plaintiff, as well as the bottUng companies, through whom 
its syrup is sold to the retail dealer, have refused to sell to the de- 
fendants the syrup for the purpose of bottling, although the defend- 
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ants offered to purchase and pay therefor, and objected to their use 
of the trade-mark ‘Coca-Cola,* in connection with their bottled 
product.** 

Whether that act is to be construed so as to compel one to 
sell his wares or manufactures to any one applying therefor 
cannot be determined in this case, as this is not an action to 
obtain relief of that nature and is therefore not involved. 
Any one interested in that question may consult Union Pa- 
cific Coal Co, V, United States^ 173 Fed. 737, 97 C. C- A. 578, 
and Grreat Atlantic c& Pacific Tea Co, v. Cream of Wheat 
Co. (D. C.) 224 Fed. 566, affirmed 227 Fed. 46, 138 C. C. 
A. 123. 

The issue in this case, as has been hereinbefore set forth, 
is whether one purchasing one of the ingredients of a prep- 
aration, although it be the chief one, can use it, without per- 
mission of the manufacturer, in such a manner that it may 
injuriously affect the manufacturer, the intending purchaser 
having the means to adulterate it, and by the use of the 
trade-mark and name of the manufacturer sell it to the pub- 
lic as the genuine article. It would, although not impossible, 
certainly be a great hardship on the plaintiff, if it were re- 
quired to permit its preparation to be bottled in every com- 
munity throughout the United States, no matter how small 
the purchases for that community may be, and maintain 
such supervision over the bottling as under its system it 
maintains and deems necessary. By confining its sales to 
bottling companies doing business in cities so centrally lo- 
cated as to be able to supply the demand for its syrup, and 
at the same time enable it to supervise the bottling under its 
system, it does all which can be reasonably expected of it, 
and the law demands. The plaintiff, like all other manu- 
facturers and dealers, is no doubt anxious to extend its trade 
as much as possible, and self-interest, if nothing else, will 
induce its preparation to be bottled in as many places as the 
trade, and its own interests, will justify. 

The court is of the opinion that the defendants are guilty 
of unfair competition, and that the business of the plaintiff, 
as conducted, is not in violation of any of the Anti-Trust 
acts ” of the United States. A decree granting a permanent 
injunction in conformity with the prayer of the bill may be 
prepared and submitted to the court for approvaL 
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UNITED STATES v. KING ET AL. 

(District Court, D. Massachusetts. October 23, 1915.) 

[229 Fed. Rep., 275.] 

Monopolies 31 — Cbiminai Prosecutions — Sufficiency of Indict- 
ment. — ^An indictment alleged that defendants entered into a con- 
spiracy that they should appoint an executive committee, that the 
executive committee should constitute a listing committee, that the 
listing committee should cause a list of undesirable persons to be 
prepared and published, and that defendants should thereafter re- 
fuse to have any further business dealings with such blacklisted 
persons, that the defendants did appoint a listing committee, that 
in pursuance of the conspiracy and to effect its object the committee 
blacklisted a person named, and defendants refused to deal with 
him, thereby restraining him from carrying on interstate trade. 
Held, that this sufficiently alleged that the conspiracy was actually 
entered upon and engaged in, and the use of the word ** should 
did not render it insufficient in this respect.** 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. 
Dig. 31.] 

Indictment and Information 125 — Monopolies — Criminal Prosecu- 
tions — Duplicity. — Such indictment was not bad for duplicity, as 
charging both a conspiracy in restraint of trade and an actual re- 
straint of trade, as the overt acts described were alleged in sup- 
port of the charge of conspiracy, and not as separate crimes. 

(Ed. Note. — ^F'or other cases, see Indictment and Information, 
Cent. Dig. S§ 334-400; Dec. Dig. 125.] 

Indictment and Information 86 — Requisites and Sufficiency — 
Allegations as to Venue. — ^An indictment for a conspiracy in re- 
straint of trade alleged that at Boston, in the district of Massa- 
chusetts, the defendants therein named [276] unlawfully, etc., en- 
tered into a conspiracy therein described, and that, in pursuance of 
such conspiracy and to effect its object, they did certain acts. Held, 
that this sufficiently alleged a crime committed by each of the de- 
fendants within the district of Massachusetts. 

[Ed. Note. — For other cases, see Indictment and Information, 
Gent Dig. §§ 230-243; Dec. Dig. 86.] 

Monopolies 31 — Criminal Prosecutions — Sufficiency of Indict- 
MBNT. — Interstate shippers of an especially desirable variety of 
potato formed a shippers* association, the members of which made 
75 per cent of all interstate shipments of such potatoes. The asso- 
ciation acted through a committee, which was authorized to deter- 
mine whether any person producing, receiving, or dealing in such 
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potatoes was undesirable. Persons adjudged undesirable were put 
on a black list, which was circulated among the members, who 
were forbidden under a penalty from having any business deal- 
ings with blacklisted persons. The black list was also circulated 
among non-members, dealing in potatoes as buyers, sellers, com- 
mission merchants, or otherwise, and such non-members were noti- 
fied that, unless they ceased dealing with blacklisted persons they 
would be blacklisted, and members of the association would no 
longer deal with them. An indictment for a conspiracy in restraint 
of trade did not state the object of the association or the reasons for 
which persons were blacklisted. Held, that on demurrer it must be 
assumed that these reasons weve legitimate, and hence the indict- 
ment did not show that defendants were not within their rights in 
forming the association, blacklisting persons, and agreeing that the 
members would not deal with such blacklisted persons, but that in 
going outside its own membership and attempting to coerce non- 
members from dealing with those blacklisted it was an illegal con- 
spiracy. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. 31.] 

Monopolies 17 — Combinations Psohibited — Boycotts — Secondaby 
Boycotts. — Where- It was intended to restrain the trade of the black- 
listed persons, the secondary boycott,’* or attempt of the members 
of the association to coerce non-members Into refraining from deal- 
ing with blacklisted persons, was Illegal under the Sherman Act 
(act July 2, 1890, c. 647. 26 Stat. 209 [Comp. St. 1913, §1 8820- 
8830J), regardless of defendants* purpose or motive as no purpose 
or motive could make such action Justifiable or such restraint 
legal. 

[Ed. Note. — ^For other cases, see Monopolies, C!ent. Dig. f 13; 
Dec. Dig. 17.] 

Monopolies 31 — Cjeuminal Pbosecutions — Sufficiency of Indict- 
ment. — Where an Indictment against the members of a potato 
shippers’ association, the members of which controlled 75 per cent 
of an especially desirable variety of potatoes, for conspiracy In 
restraint of trade, alleged that persons engaged In buying, Selling, 
or dealing in such potatoes could not obtain sufficient quantities 
to meet their legitimate demands unless potatoes were supplied to 
them by such members. It sufficiently appeared that it was intended 
to restrain the trade of persons blacklisted by the association, as 
the refusal to do business with them would restrain their trade, 
and the intent must be presumed from the act Itself. 

[Ed. Note. — ^For other cases, see Monopolies, (Dent Dig. f 20 ; Dec. 
Dig. 81.] 

Carl C. King and others were indicted for a conspiracy in 
restraint of trade. On demurrer to the indictment. De- 
murrer overruled. 
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[277] George TT. Andereon^ U. S. Atty., and Leo A. 
Bogere, Asst. U. S. Atty., both of Boston, Mass. 

Herbert Parker^ of Boston, Mass., for defendants. 

Mortox, District Judge. 

This is an indictment for a conspiracy in restraint of 
trade under the Sherman Act. The defendants have de- 
murred, and have assigned many causes of demurrer, which 
fall into two groups, viz, those which relate to the lan- 
guage of the indictment, and those which relate to its subject 
matter. 

[1] As to the objections based on the alleged insufficiency 
or inaccuracy of the language : 

The defendants contend that the indictment does not 
allege that a conspiracy was actually entered upon and en- 
gaged in. This argument is based principally upon the 
use of the word “should” in that part of the indictment 
which undertakes to describe the conspiracy. It alleges that 
the defendants unlawfully and knowingly entered into a 
conspiracy in unreasonable restraint of trade, which con- 
spiracy was, in substance, that the defendants “ should ap- 
point” an executive committee, that such executive com- 
mittee “should constitute” a listing committee, that said 
listing committee “should cause” a list of undesirable re- 
ceivers to be prepared and published, that all the members 
of the association “should thereafter refuse to have any 
further business dealings ” with the blacklisted persons, etc. 
The indictment then goes on to allege that the defendants 
constituted said listing committee, and, “ in pursuance of 
said conspiracy and to effect the object thereof ” did black- 
list one McLatchy, and that the remaining members of 
the association refused to deal with him, thereby restraining 
him from carrying on interstate trade. 

It is thus explicitly alleged that the defendants engaged 
in a conspiracy that they should do certain things, and 
that they did certain acts in carrying it out. An agreement 
is not infrequently stated in the form “ It was agreed that 
the parties should do,” etc. Such language means, as I 
96826 “— 17 — vote 7U 
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understand it, that the agreement was actually made. The 
indictment is to be taken as a whole, and in the fair mean- 
ing of the words used; so considered, it- sufficiently charges 
that the defendants entered into the conspiracy which is 
described. To apply the test suggested in the defendants’ 
brief, it seems to me plain from the indictment *‘that the 
combination or agreement between the alleged conspirators 
had developed from the mere contemplation of a tentative 
plan into a definite, initiated, operative course of action.” 

[2] The defendants also contend, rather inconsistently, 
perhaps, that the indictment is bad for duplicity, because 
it charges both a conspiracy in restraint of trade and an 
actual restraint of trade. It is, however, clear that what 
the indictment charges is a conspiracy, and that the overt 
acts described in it are alleged in support of that charge, 
and not as separate crimes. 

[3] In the case of Doyle, it is further argued that the in- 
dictment does not allege any criminal act committed by him 
in this district. It doe.s, however, explicitly state that, “ at 
Boston, in said district of Massachusetts, said defendants 
[L e.. King, Hovey, Powers, Doyle, and 1878] Sylvester] 
unlawfully, knowingly, and feloniously entered into a con- 
spiracy with each other,” etc. This, in connection with the 
rest of the indictment, sufficiently alleges a crime committed 
by Doyle in this district. 

Coming to the substance of the charge, the indictment, as 
I construe it, describes the following business situation : 

[4] An especially desirable variety of potato is grown in 
Maine, which is well known under the name of Aroostook 
County potatoes. There is an extensive interstate trade in 
them. Persons interested in that trade formed an associa- 
tion called the Aroostook Potato Shippers’ Association. 
Seventy-five per cent of all interstate shipments from Maine 
of Aroostook County potatoes were made by members of 
this association. It acted through a committee. The com- 
mittee was authorized to determine whether any given per- 
son who carried on the business of producing, receiving, or 
deal in g in such potatoes was ** undesirable.” The basis ttp<m 
which this determination was to be made does not appear. 
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The persons adjudged “ undesirable ” were thereupon put on 
a black list. This black list was circulated among the mem- 
bers of the association, and they were forbidden by its by- 
laws, imder a penalty, from having any business dealings 
with a blacklisted person. The black list was also circulated 
among persons dealing in potatoes, either as buyers, sellers, 
commission merchants, or otherwise, who were not members 
of the association ; and such persons were notified that, unless 
they ceased dealing with the blacklisted person, members 
of the association would not longer deal with them, and 
they themselves would be blacklisted. Is such an association 
legal under the Sherman Act? 

Persons have a right to associate for the purpose of ad- 
vancing their own interests by discriminating against other 
persons, if such discrimination is based upon proper and 
legal grounds, e. g., failure to pay bills due to members of 
the association {Brewster v. Miller^ 101 Ky. 368, 41 S. W. 
301, 38 L. R. A. 605), and is not merely coercive and arbi- 
trary, as in Martell v. 185 Mass. 255, 69 N. E. 1085, 

64 L. R. A. 260, 102 Am. St. Rep. 341 ; nor for the purpose 
of restraining interstate trade, as in Eastern States Limber 
Association v. U. S., 234 U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 
1490, L. R. A. 1915A, 788. 

The object of the Aroostook Association is nowhere de- 
scribed in the indictment; and there is no allegation of any 
purpose or intent by its members or by the defendants to 
restrain trade. The reasons for which it blacklisted per- 
sons are not stated; they do not appear to have related to 
the sale or purchase of commodities or to interstate com- 
merce; they may have been, and on this demurrer must be 
assumed to have been, legitimate. It does not appear that 
the defendants were not within their rights in the forma- 
tion of their association, in giving its officers the right to 
blacklist, and in agreeing that members would not deal with 
hl^plrlia tiiid person. Up to a certain point, the situation 
described is not legally different from that which arises 
when the executive officers of a labor union declare a strike 
agamst a certain employer to obtain shorter hours, higher 
wages, or some [879] other legitimate end. A strike is 
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merely an agreement by all the members of the nnion not 
to do business with that employer. 

[6,6] But the defendants’ association did not confine its 
activities to its own members and their relations to such 
persons as from time to time might be placed upon its 
black list. It went further, and contemplated that the black 
list, made by its executive committee, should be circulated 
among non-members as well as members, and that outsiders 
should be notified that they, too, must refrain from doing 
business with the persons who had been blacklisted by the 
association, or they, too, would be blacklisted. This was 
referred to in argument as “ a secondary boycott.” If done 
with the intent to restrain trade with the victim and thereby 
to coerce him, it is exactly what was outlawed by the Su- 
preme Court in the Danbury Hatters’ case, Lawlor v. Loewe, 
235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 341. If an intent 
to restrain trade is apparent from the indictment, it need 
not be explicitly alleged. This was decided in U. 8. v. Pat- 
ten, 226 U. S. 525, 543, 33 Sup. Ct. 141, 57 L. Ed. 333, 44 
L. B. A. (N. S.) 325. When an association controlling 75 
per cent of a certain commodity refuses to do business with 
any given dealer in it, its action so clearly and naturally 
restrains his trade that an intent to do so must, I think, be 
presumed from the act itself. In this case it is explicitly 
alleged that persons engaged in the business of buying, sell- 
ing, or dealing in Aroostook County potatoes could not ob- 
tain sufficient quantities of such potatoes to meet the le- 
gitimate demands of their several businesses unless in some 
part Aroostook County potatoes are supplied to them by 
the persons aforesaid, members of the Aroostook Potato 
Shippers’ Association.” The indictment thus alleges a con- 
spiracy in restraint of trade of such character as to war- 
rant an imputation of an intent to accomplish that result. 

The final question is whether the restraint appears to 
have been unreasonable or illegal. As before stated, the 
indictment is wholly eilent as to the grounds upon whidi 
the blacklisting was done, or the purpose of it. If a sec- 
ondary boycott is ever legal, it most be assumed to have 
been so in this instance; but I think it never is. In PickeU 
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V. Wahh^ 192 Mass. 572, at page 588, 78 N. E. 75S, at page 
760 [6 L. R. A. (N. S.) 1067, 116 Am. St. Rep. 272, 7 Ann. 
Cas. 638], it was held that organized labor’s right of co- 
ercion and compulsion is limited to strikes against persons 
with whom the organization has a trade dispute”; and in 
Plant V. Wooda^ 176 Mass. 492, at page 502, 57 N. E. 1011, 
at page 1015 [51 L. R. A. 339, 79 Am. St. Rep. 330], it was 
said: ^^The defendants might make such lawful rules as 
they pleased for the regulation of their own conduct, but 
they had no right to force other persons to join them.” 
See, too, Cornellier v. HaverhiU Shoe Manufacturers* Asso- 
ciation^ 221 Mass. 554, 109 N. E. 643 (Supreme Judicial 
Court Massachusetts, September, 1915). 

Under the Sherman Act the right of combination is cer- 
tainly not greater than at common law. 

**In other words, the trade of the wholesaler with strangers was 
directly aifected, not because of any supposed wrong which he had 
done to them, but because of the grievance of a member of one of 
the associations, who had re[280]ported a wrong to himself, which 
grievance, when brought to the attention of others, it was hoped would 
deter them from dealing with the offending party. This practice 
takes the case out of those normal and usual agreements in aid of 
trade and commerce which may be found not to be within the act, 
and puts it w'ithin the prohibited class of undue and unreasonable 
restraints, such as was the particular subject of condemnation In 
Laewe v. Lawlor, supra. 

** The argument that the course pursued Is necessary to the protec- 
tion of the retail trade and promotive of the public welfare in pro- 
viding retail facilities is answered by the fact that Congress, with 
the right to control the field of interstate commerce, has so legislated 
as to prevent resort to practices which unduly restrain competition 
or unduly obstruct the free flow of such commerce, and private 
choice of means must yield to the national authority thus exerted. 
Addyston Pipe Co. v. United States, 175 U. S. 211, 241, 242 [20 Sup. 
Ct 96, 44 L. Ed. 136].” 

Day, J., Eastern States Lumber Association v. U. 8 ., 234 U. S. 600, 
at 612, 34 Sup. Gt. 951, at 954 [58 L. Ed. 1490, L. R. A. 1915A, 788]. 

The association may have had the right to blacklist per- 
sons for legal and sufficient causes and objects, and to com- 
pel its members to refrain from dealing with them. But it 
had no right to endeavor to enforce its judgments by insist- 
ing that outsiders also obey them or else be blacklisted. No 
purpose or motive could make such action justifiable or such 
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restraint legal. It follows that the restraint of trade de- 
scribed in the indictment was of an illegal character. 
Demurrer overruled. 


HOOD RUBBER CO. UNITED STATES RUBBER 

CO. ET AL. 

(District Court, D. Massachusetts. January 11, 1916.) 

[229 B^ed. Rep., 583.] 

Monopolies 17 — Combinations Prohibited — Sales op Goods. — Six of 
the defendants, all of whom were citizens of and doing business in 
Massachusetts, were manufacturers of lasts or forms used in making 
rubber boots and shoes, and were the only makers thereof in the 
United States. A rubber company acquired control of other corpo- 
rations engaged in the manufacture and interstate sale of rubber 
footwear, for the purpose of controlling them and controlling prices 
of such goods, and with the intent of restricting and controlling 
the interstate sale and transportation of lasts made separate agree- 
ments with each of the last manufacturers whereby they agreed to 
sell no lasts for a certain period, except to persons and corpora- 
tions specified by it. By means of these agreements it restricted 
and controlled the interstate sale of lasts, and deprived other per- 
sons engaged in the Interstate sale of rubber footwear, including 
plaintiff, of the ability to procure lasts. Held that, where it did 
not appear that any of the last manufacturers intended to restrict 
and control trade, or knew of the contracts between the rubber 
company and the other last manufacturers, or knew of its purpose 
or intent to restrain and control trade, and none of such manufac- 
turers occupied any dominating position in the trade in lasts, there 
was no combination or conspiracy in restraint of the trade, and the 
last manufacturers were within their rights in making the con- 
tracts, and were not liable under Sherman Act July 2, 1890, c. 647, 
26 Stat. 209, for having done so.® 

[Bid. Note. — ^For other cases, see Monopolies, Gent. Dig. S 13; 
Dec. Dig. 17.] 

Monopolies 28 — ^Actions for Damages — Combinations Distinguished 
FBOM Contracts. — ^A declaration, setting out the facts mentioned, 
stated no combination or conspiracy in restraint of trade, as 
against the rubber company, and was to be supported, if at all, 
as alleging contracts made by it in unreasonable restraint of inter- 
state trade, or a monopolization of that trade. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 28.] 
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Monopolies 28 — ^Actions fob Damages — ^Persons Entitled to Dam- 
ages. — ^The fact that plaintiff was a citizen of Massachusetts, manu- 
facturing rubber footwear in that State, and was not a dealer in lasts, 
and only desired to buy lasts for its own use, and not for resale, 
did not deprive the restraint of trade, so far ns it aifecte<l plaintiff, 
of the interstate character necessary to bring it within the Sherman 
Act, as the restraint or control obtained by the rubber company 
was a single thing, not confined to Massachusetts, and restricted 
the trade of the last manufacturers with everybody, including citi- 
zens of their own State. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 28.} 

[ 684 ] Monopolies 28 — Actions for Damages — Pleading — “ Trade ” — 
** Control ” — “ Monopoly.” — A declaration, in an action for dam- 
ages against the rubber company, alleging that by means of such 
contracts it illegally restricted, limited, and controlled the inter- 
state sale and transportation of lasts, though not explicitly and in 
the language of the statute alleging a monopolizing, or an attempt 
to monopolize, stated a cause of action under Sherman Act, I 2 
(U. S. Comp. St. 1913, § 8821), prohibiting every person from mo- 
nopolizing or attempting to monoiiolize any part of the trade or 
commerce among the several States, as “trade” necessarily in- 
volves both buying and selling, and a complete domination of either 
is a domination of the trade, and “ control,” as used in the declara- 
tion, was the substantial equivalent of “ monopoly,” as used In the 
statute. 

[Ed, Note. — For other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 28. 

For other definitions, see Words and Phrases, First and Second 
Series, Monopoly; Trade; Control.] 

Action by the Hood Rubber Company against the United 
Spates Rubber Company and others. On demurrer to the 
declaration. Demurrer of the defendant named overruled, 
and demurrers of the other defendants sustained. 

HerCry E. 'Warner and Arthur H. Brooks^ both of Boston, 
Mass., for plaintiff. 

Robert M. Morae^ Wilford D. Gray^ George Z. Huntress^ 
and Homer Albers^ all of Boston, Mass., for defendant 
United States Rubber Co. 

Chamberlain dk Fletcher^ of Brockton, Mass., for defend- 
ants Deland and Cary. 
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Mortok, District Judge. 

This is an action at law under the Sherman Act (26 Stat. 
209) to recover threefold damages. The defendants are the 
United States Rubber Company, a New Jersey corporation 
engaged in the manufacture of rubber footwear (which will 
be referred to as the defendant where not otherwise indi- 
cated), and six other persons and corporations, all citizens 
of Massachusetts, and engaged separately in that State in 
the manufacture of lasts used in making rubber boots and 
shoes. The defendants have demurred, and the question is 
whether the declaration states a cause of action. 

It contains seven counts, the first of which, as I construe 
it, describes the following business situation : Lasts or forms 
are necessary tools or appliances in the manufacture of rub- 
ber boots and shoes. In April, 1896, the only makers of 
them in the United States were the six last-named defend- 
ants, who, as it happened, were all citizens of Massachusetts, 
and did business here, and nowhere else. They sold their 
product extensively in interstate commerce. In the month 
referred to .the principal defendant acquired control of ten 
different corporations, organized under the laws of several 
different States, each of which was engaged in the manufac- 
ture and interstate sale of rubber footwear. It did this for 
the pui^ose of controlling such rubber companies as were 
then, or might thereafter be, engaged in [685] the interstate 
sale of rubber boots and shoes, and of controlling the prices 
asked for such goods. 

In manufacturing rubber footwear, lasts are absolutely 
The United States Rubber Company, with the 
intent of restricting and controlling the interstate sale and 
transportation of them, made in April, 1896, agreements 
with every one of the last manufacturers, whereby they sepa- 
rately agreed to sell no lasts until January 1, 1897, except to 
such persons and corporations as might be specified by the 
defendant By means of these agreements the defendant re- 
stricted and controlled the interstate sale of lasts for rubber 
boots and shoes from the time when the agreements were 
made, in April, 1896, until they expired on January 1, 1897, ' 
and during that interval deprived other persons engaged in 
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iaterstate sale of rubber footwear of all opportuuity to pro- 
cure lasts in this country. 

In April, 1896, F. C. Hood and A. N. Hood left the em- 
ploy of one of the rubber companies then controlled by the 
defendant, and began a rubber business under the name of 
the Hood Rubber Company. They bought land, and con- 
tracted for buildings and machinery to manufacture rubber 
boots and shoes, and took steps to form a corporation for that 
purpose. Before the corporation was chartered, F. C. Hood 
“on behalf of such corporation to be formed as aforesaid 
sent an order for” lasts to one of the defendant last com- 
panies (declaration, clause 9). This company wrote to the 
principal defendant, asking to be released from its agree- 
ment not to sell to other than designated persons. The de- 
fendant declined to grant such release by a letter which is set 
out in the declaration, and might be found, in connection 
with the other facts alleged, to evidence an intent to restrict 
or monopolize the trade in lasts by the contracts referred to. 
Thereafter F. C. Hood, “ doing business as the Hood Rubber 
Company, and acting on behalf of himself and others who 
were forming the plaintiff corporation of the same name, 
endeavored to procure lasts from each and every one of said 
last companies, • * • and each and every one of the 

last companies refused to furnish lasts to the plaintiff, or to 
any rubber company not named in its contract with the de- 
fendant” (declaration, par. 10). Hood, on behalf of the 
plaintiff, made every endeavor to procure lasts within the 
United States, but was unable to do so. On or about October 
12, 1896, the plaintiff corporation received its charter, and 
immediately afterward made further efforts to buy lasts from 
the manufacturers of them, but was unable to obtain any 
suitable ones until the expiration of said contracts relating 
to them. 

The contracts between the United States Rubber Company 
and the last companies greatly restricted the trade in such 
lasts and subjected such trade to the absolute control of the 
principal defendant; and the contracts, conspiracies, and 
monopolies between the defendant and the last companies 
were made with that intent, and to accomplish that result. 
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There are allegations of damage to the plaintiff by the de- 
fendants’ acts. This is the case stated in the first count. 

Each of the remaining counts relates especially to some 
particular one of the contracts referred to betwerai the de- 
fendant and the last [686] companies; each incorporates 
by reference the first count, so far as material, alleges that 
“said contract, agreement, or conspiracy was illegal and 
void,” and claims damages on account thereof. 

[1] There are no allegations that any one of the last com- 
panies knew that the rubber company was making con- 
tracts with other last companies, or was aware of any 
purpose or intent by the rubber company to restrain and 
control trade by the contract made with it, or was informed 
in any way that its contract was part of an effort by the 
rubber company to control and restrict interstate commerce 
by a series of such contracts tying up all the last companies. 
No one of the last companies, apparently, occupied any 
dominating position in that trade. Upon the allegations 
of the declaration, nothing more is shown than that each 
independently agreed to hold all its product adapted to 
rubber footwear for the defendant, or subject to its orders. 

In the absence of any purpose or intent on the part of 
any of the last companies to restrict and control trade by its 
contract, and of any knowledge that the other party to the con- 
tract was making it in pursuance of a plan to restrict, control, 
or monopolize interstate commerce, and of any sufiicient reason 
to believe that such would be the natural effect of the contract 
with the defendant, the last companies were, in my opinion, 
clearly within their rights in making the contracts in ques- 
tion, and are not liable under the Sherman Act for having 
done so. Upon the same reasoning, it seems to me apparent 
that this declaration does not allege any combination or 
conspiracy in restraint of the trade in lasts. There is an 
entire absence of that joint or common purpose and action 
which are the essence of a combination or conspiracy. The 
attempted control was reached for by the rubber company 
on its own account, and, so far as is alleged, without taking 
any other person into its confidence or apprising any other 
defendant of its intent. No other person participated or 
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knowingly assisted in the illegal plan afoot. As to the last 
companies, no cause of action under the Sherman Act is 
stated. 

[2] As against the United States Rubber Company, the 
declaration does not set out any combination or conspiracy 
in restraint of trade. It is to be supported, if at all, as 
alleging contracts made by the rubber company in unrea- 
sonable restraint of interstate trade, or a monopolization of 
that trade. It plainly relates to restraint or control of 
trade in lasts, not in boots and shoes, and it alleges a com- 
plete and intentional restraint and control thereof by the 
defendant. 

[3] The first important contention of the defense is that 
the restriction and control relied on by the plaintiff cover 
only the manufacture and sale of lasts by companies within 
a single State, Massachusetts; that the plaintiff is a citizen 
of Massachusetts, and manufactures only in that State; 
that the plaintiff is not a dealer in lasts, but only desired to 
buy them for its own use ; that all purchases of lasts by the 
plaintiff would have been intrastate transactions; and that 
the alleged restraint, so far as it affected plaintiff, was 
not of an interstate character and is not within the Sherman 
Act. 

If the defendant’s agreements with the last companies- 
had rela(\d only to trade within Massachusetts, unques- 
tionably the plaintiff would [687] have had no right of 
action under the Sherman Act. Addyston Pipe <& Steel Co. 
V. V. S., 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136. But 
the restraint and control actually and intentionally obtained 
are not so limited; they include all of the United States, 
Massachusetts among them, and they restrict the trade of 
the last companies with everybody, including, of course, 
citizens of their own State. The defendant’s control within 
the State was part of the larger complete control whidi 
it designed to secure; there was no separate agreem^it 
relating only to the trade in lasts within Massachusetts. 
If the plaintiff had happened to reside out of Massachusetts, 
it would seem clear, on this branch of the case, that tite 
Sherman Act applied and had been violated. If the plain- 
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tiff, though residing in Massachusetts, had been a dealer 
in lasts, selling them beyond the borders of that State, the 
defendant’s alleged conduct would have interfered with 
the flow of that interstate trade in which the plaintiff was 
engaged, and the case would have come within the decisions 
in Gibbs v. McNeeley, 118 Fed. 120, 55 C. C. A. 70, 60 
L. B. A. 152 (C. C. A. dth Circuit) , and Hale v. Hatch db 
NoHh Coal Co., 204 Fed. 433, 122 C. C. A. 619 (C. C. A. 
2d Circuit). 

Does the fact that the person injured by an interstate 
restriction or control of an illegal purpose and character 
happens to reside within the same State where the entire 
trade which is the subject of the restriction or control origi- 
nates deprive him of the right to a remedy under the stat- 
ute? In other words, is the statute applicable to such a 
case? It seems to me that it is. The restraint or control 
obtained by the defendant, and by which the plaintiff was 
injured, was a single thing, not confined to Massachusetts, 
but extending to and including New York and Pennsyl- 
vania, for instance, and other States into which the trade 
might reach. Such a control the defendant had, upon the 
allegations of the declaration, no right to acquire, and 
having done so intentionally and unlawfully, it is liable for 
the consequences of its illegal conduct. I do not think that 
the decision in the Addyston Pipe case, 175 U. S. 211, 20 
Sop. Ct. 96, 44 L. Ed. 136, is inconsistent with these views. 
What was excepted from the injunction in that case, as 
I understand it, was sejparate agreements among defendants 
within a single State, relating only to trade within that 
State. The restraint condemned in the Beading case ( U. S. 
V. Reading, 226 U. S. 324, 33 Sup. a. 90, 57 L. Ed. 243) 
occurred almost entirely within the State of P^msylvania; 
but it was intended to reach and did reach beyond the 
borders of that State, and it was held illegal. See Chat- 
tanooga Foundry Co. v. City of Atlanta, 203 TJ. S. 390, 27 
Sup. Ct. 65, 61 L. Ed. 241 ; Loewe v. Lawlor, 208 U. S. 274, 
28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815; s. c., 285 
U. S. 522, 35 Sup. a. 170, 59 L. Ed. 341. 
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[4] The declaration does not explicitly and in the lan- 
guage of the statute allege a monopolizing or an attempt to 
monopolize. It does charge that “by means of such con- 
tracts the said defendant, the United States fiubber Com- 
pany, illegally and unlawfully restricted, limited, and con- 
trolled the interstate and foreign sale and transportation of 
lasts ” (count 1, par. 8) . Trade necessarily involves both buy- 
ing and 1688 J selling, and a complete domination of either side 
is a domination of the trade in question. Taking the decla- 
ration as a whole, it clearly alleges that the defendant ac- 
quired a complete and exclusive control of the selling trade 
in lasts for rubber footwear. It seems to me that the word 
“control,” as used in the declaration, is the substantial 
equivalent of “ monopolize,” as used in the statute, and that 
by the contracts in question the defendant, upon the allega- 
tions of the declaration, obtained an illegal monopoly of 
the trade in lasts for rubber footwear. A cause of action 
is therefore stated under the second section of the statute. 
It should perhaps be noticed that the declaration was filed 
July 2, 1902, when the law on this subject was not so far 
developed as it has since become, and when the technical 
terms applicable to cases of this character were less certain 
than at present. 

The demurrers of all the defendants except the United 
States Bubber Company should be sustained ; the demurrer 
of the United States Rubber Company should be overruled. 

So ordered. 


UNITED STATES o. QUAKER OATS CO. ET AL.' 

(DUtrlct Court, N. D. Illinots, E. D. April 21, 1916.) 

[2S2 Fed. Rep., 499.] 

MonoPOUES 24(2) — Coubinations ir Restbaint of Tbaok — ^Rxiac- 
om — ^B vidercb. — a suit by the Government for an injunction 
under Anti-Trust Act July 2, 1890, c. 647, 26 Stat 209 (Comp. St 
1813, II 8820-3830), evidence AeM not to show that a monopoly 

■The case Is pending in the Supreme Ciourt on the appeal of the 
United States. 
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in fact was created by the purchase, by one company engaged In 
the manufacture and sale of package rolled oats, of the business 
of a competitor.* 

[ESd. Note. — For other cases, see Monopolies, Cent. Dig. § 17; 
Dec. Dig. 24(2).] 

Monopouks 12(1) — Combinations in Rkstbaint op Tbaoe — ^Attempt 
TO Monopolise — Intent. — ^Though no Intent is necessary to estab* 
lisb a monopoly in fact, created by the purchase of a competitor’s 
business, there can be no finding of an attempt to monopolize with- 
out proof of intent. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 10; 
Dee. Dig. 12(1).] 

Alschuler, Circuit Judge, dissenting. 

In Equity. Suit by the United States against the Quaker 
Oats Company and others for an injunction. On final hear- 
ing. Decree entered dismissing the bill for want of equity. 

WUliam C. Fitts, of Washington, D. C., and Morgan L. 
Davies, of Chicago, 111., Sp. Asst. Attys. Gen., for the 
United States. 

John P, Wilson, John M. Zone, and Frank F. Reed, all 
of Chicago, 111., for defendant Quaker Oats Co. 

Adams, Crews, Bohh cfe Westcott, of Chicago, 111., for de- 
fendants Great Western Cereal Co. and Joy Morton. 

Before Baker, Mack, and Alschuler, Circuit Judges, 
sitting under expediting certificate. 

Baker, Circuit Judge. 

The clerk is directed by the court to enter a decree dis- 
missing the bill for want of equity. 

This case has been brought here under the expediting act. 
The members of the court have deemed it well to enter the 
decree at once, without undertaking to prepare — ^use the time 
and create the delay that would be occasioned by making — 
written findings of fact and conclusions of law. 

The decree is entered upon the votes of Judge Mack and 
myself, in favor of that decree, and against the vote of Judge 
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AL8caTn.EB, who thinks there should be a decree for the com- 
plaint — ^the petitioner. 

I will state very briefly my view of the facts and law of 
the case. At the conclusion the situation remained as it 
appeared to me upon the Government's own statement of 
what it claimed was the situation with respect to the evi- 
dence, and on the Government’s statement of its views of the 
law. So far as my own disposition of the case was con- 
cerned, I was ready to dismiss the bill upon the Govern- 
ment’s own showing, because, under section 1, there must be 
a con [600] tract, combination, or conspiracy in existence, in 
present force at the time the bill is filed. Contract, com- 
bination, or conspiracy” — the collocation of words, of 
course, is influential, under familiar canons of statutory 
interpretation, in clearing and restricting each of the words ; 
in short, necessarily they are all of the same genus. Now, 
when the Government admits, or is compelled to admit, that 
there was no cause of action against Morton or the Great 
Western when the bill was filed, there could be nothing ex- 
cept a decree of dismissal against all defendants, under sec- 
tion 1. If three men, for example, are indicted for con- 
spiracy to ruin a bank, and the evidence shows that A. had 
the intent to ruin the bank and was performing acts to ruin 
the bank, and the evidence also shows that there was no 
conspiracy on the part of B. and C., then, of course, there 
would have to be a directed verdict in favor of all the de- 
fendants, because one man cannot be guilty of conspiracy. 
One man or one institution, however, may be guilty of creat- 
ing a monopoly, or attempting to create a monopoly, and so, 
legally, the existence of any case here would be dependent 
upon a violation of section 2. 

[1, 2] Without reviewing the evidence, to my mind it is 
clear that the finding of fact should be that there was no 
monopoly in fact. Of course, if there is a monopoly in fact 
(a monopoly by its terms, by the very inherent thought, to 
my mind indicates an exclusion of others), if there is an 
exclusion, the taking unto one’s self, completely or so far 
near completion that it is effective, and a monopoly is cro- 
ated, then the intent is wholly immaterial. It would be the 
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fact of monopoly that would be determinative, and not the 
purposes or intents of the people creating the monopoly; 
but if no monopoly exists, there may still be an offense for 
which the remedies — the civil and injunctive remedies — of 
the statute may be appropriate, if there are acts which con- 
stitute an attempt to create a monopoly. But in the matter 
attempted, to my mind, the element of intent becomes essen- 
tial. And so when I gathered from the Government’s own 
case that there were three defendants, say A., B., and C., and 
there could be — ^there was at the time of filing of the peti- 
tion — ^nothing chargeable against B. and C., there could not 
be anything chargeable against A., on the ground of “ con- 
tract, combination, or conspiracy,” which to my mind re- 
quires the act of more than one person ; and when it became 
apparent that the Government was not claiming any mo- 
nopoly in fact, but only the potentiality, that there could be 
no finding of any monopoly in fact. The attempt at mo- 
nopoly brings in the question of intent ; that is, looking over 
to see why everything was done; and in that respect, no 
wrongful intent was claimed. Therefore it occurred to me 
that the Government made no case. 

Mack, Circuit Judge. 

I feel it my duty under the circumstances of the division 
of opinion of the court to express my personal views in 
concurrence with Judge Baker, possibly in some slight re- 
spects differing from the reasons which led him to the con- 
clusion to which both of us agree. 

I would say, in the first place, that the bill, of course, 
is very much broader and may well justify the enormous 
expenditure of time and [501] money that has occurred in 
this case — veiy much broader than the claim made on the 
final hearing, by the Government. If the bill had charged 
only what the Government now charges, and had sought 
only the relief that the Government now seeks, I take it 
that the case would have been ready for hearing in a com- 
paratively short time, and with very much less expenditure. 
I say this, of course, not in any way as a criticism of the 
bill or the methods pursued, but as one of the reasons which; 
it seems to me relieves the court of what otherwise mi^^t 
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be its duty of a thorough and careful examination of the 
enormous record that has been presented here. 

Then, in the second place, I believe the eminent repre- 
sentative of the Government, Mr. Fitts, was under some 
misapprehension as to the reason for calling on him after 
his associate had made a statement of facts. This is a 
hearing in the court of original jurisdiction, and I per- 
sonaUy felt it the duty of the representatives of the Gov- 
ernment, the plaintiff in the case, to present in the opening 
statement, not merely their version of the evidence, but also 
their view of the law itself, both for the enlightenment of 
the court and in accordance with the practice that prevails 
in this State, in order to give opposing counsel the oppor- 
tunity to answer, and thereby avoid a response after the 
Gkivemment’s counsel had answered defendant’s counsel. 
It was for that reason, for the purpose of having the Gov- 
ernment’s views both as to the law and the facts fully 
presented, that I desired to hear from Mr. Fitts before 
hearing from the defense. 

I agree, however, with Judge Baker, that after the Gov- 
ernment had fully presented its case it seemed to me that 
neither by the facts nor under the law were the contentions 
of the Government established. While the views expressed 
by Judge Baker as to the meaning of the word “ combina- 
tion ” are supported both by the collocation, the phrase being 
“ contract, combination or conspiracy,” and by the usage of 
the word at the time the act was passed, certainly it may 
well be — and it is unnecessary now for me to express my per- 
sonal opinion on the question — it may well be that the word 
“ combination ” is much broader and more significant, and I 
diall assume that the contention of the govemm^t is en- 
tirely sound. I do not mean to express any personal dissent 
from this contention that there may be, within section 1, a 
combination, not of persons, but a combination of the instru- 
mentalities of commerce, and that when one man combines 
within his ownership competing instrumentalities of com- 
merce witii the intent or with the effect thereby unduly to 
restrain trade, and that ownership continues and the combi- 
nation continues, that such combination may be enjoined. 

86686 *— 17-^6 ^28 
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If that be the correct definition of ‘‘combination,” then of 
course the purchase by one dealer in rolled oats of any part 
of the business or any of the instrumentalities of the business 
of the other dealer in rolled oats, is a combination, and be* 
yond all question all combinations restrain trade. 

But the question is whether it is an undue restraint of trade, 
and that depends upon the entire situation, the nature of the 
business, the competing elements throughout the region of 
interstate commerce — ^the possibilities of further competition. 
Furthermore, and without [503] expressing an opinion now 
as between the majority and the dissenting judge in the i7ar* 
vMter case ([D. C.] 214 Fed. 987), inasmuch as that case 
is pending in the Supreme Court, and assuming, and again 
without intimating any personal dissent — assuming that the 
majority in the Harvester case is absolutely and entirdy 
right, and assuming, further, that both an undue restraint of 
competition and a monopolization in business may arise, 
where the situation is such that, without any wrongful acts 
of any kind, one man or one company has it within his power, 
by. reason of the combination, or by reason of the transac- 
tions which lead to the existence of that power, unduly to 
restrain competition or to monopolize the interstate com- 
merce, I fail entirely to find on the facts as presented by the 
government, supplemented by the presentation of the de- 
fense, either an actual monopoly, or that power which, in 
view of the entire situation of the rolled oats business, tmids 
to show the existence of the possibility of monopolizing or 
unduly restraining the trade in rolled oats. It seems to me 
that the subject-matter is not Quaker Oats and Mother’s 
Oats, but rolled oats. 

Amuming even that it is not rolled oats, but package oats, 
rolled oats as sold by the trade throughout the country in 
packages for retail consumption, that being the largely pre* 
vailing method of conducting the business, there is, on the 
facts, to my mind, no undue restriction of competition, and 
not in the slightest degree a monopolization of the prodnet 
of the business, and that because of this, that while 
Quaker Oats Company and the Oreat Western W(»n the 
two largest factors in the business, there were nmnaiw^ 
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ooBipetlton^ and there was the fullest possibility of the most 
e^ctended competition, and the size and the power of neither 
of these companies, either single or combined; that is, the 
power of the Quaker Oats, after securing the Mother’s Oats, 
were not sudh as could prevent the most unlimited competi- 
tion in package rolled oats. The strength of both of these 
companies was due to the tremendous advertising of their 
brands. By virtue of that advertising the public had come 
to demand, not merely rolled oats, not package rolled oats, 
but Quaker rolled oats, or Mother’s rolled oats, and yet the 
instrumentalities of satisfying the demands of the public, 
the wholesale business throughout the country, the retail 
business throughout the country, was all in most strenuous 
opposition to and competition with these two companies. 
The very elements that they necessarily utilized in the dis- 
tribution of their product were their own chief competitors. 

I do not speak now of the fact that the business con- 
cededly was in all respects legitimately conducted. That 
is not determinative. I agree with the Government that a 
potoitial monopoly that has failed to exercise its tremendous 
power, and has become and has been a very good trust, is none 
the less subject to the law ; but we must first find the undue re- 
straint of competition, or the probability or possibility thereof. 
The very fact that the subject-matter of the competition in 
rolled oats was a product manufactured without the slight- 
est difficulty, without the slightest hindrance, by reason of 
any patents, either in the product or machinery for manufac- 
ture, from [503] a raw material of which the supply for 
all practical purposes was absolutely unlimited, and to 
be had in all parts of the country — a supply of which 
the rolled oats represents may be 1 or 2 per cent — that with 
very small capital, as testified to here, $25,000 to start a 
mnall mill, and $65,000 to start a 500-barrel capacity, any- 
body could go into that business, negatives undue restraint. 
Now, it is true that anybody that went into the business and 
attempted to sell to the public package rolled oats would 
run up against the tremendous advertising power, against 
the tremendous advertising value of Quaker Oats and Moth- 
ifls Qats;. but competitiem could be established, and it has 
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Imn established, and that which has existed all along is 
none the less real. The fact that one of the competitors, or 
two of the competitors, or one competitor combining the 
two competitors, has acquired a preponderance in the busi- 
ness of the package rolled oats, due to a tremendous expendi- 
ture for advertising, to my mind does not show that thereby 
there has been any undue restriction of competition. In no 
sense has the competition been restricted, so far as I have 
been able to comprehend, by the union of Mother’s Oats 
and Quaker Oats as against the rest of the world. 

It is true that by the combination of ownership there 
may be a restriction of the competition between the two 
brands of rolled oats, Quaker Oats and Mother’s Oats; but 
there is no restriction — ^no country-wide restriction — of the 
competition, and no possibility thereby of creating a coun- 
try-wide restriction of competition in rolled oats, or in pack- 
age oats. Every wholesaler in the country is competing, 
and competing hard, and, so far as the evidence as presented 
to us shows, is competing successfully, in the package trade. 
It is true the Quaker Oats Company is prospering, and 
prospering tremendously, notwithstanding this competition. 
That is due to its past, present, and continuing advertising. 
If that advertising is causing a misapprehension on the part 
of the public, there are other remedies to correct that mis- 
apprehension. If the Quaker Oats Company is falsely 
asserting its claims, there are other methods of correcting 
their false statements. I do not for a moment say that it 
is; I merely assume that possibility. 

Now, the Government has urged that the real wrong is in 
the combination of these advertised brands in one hand, and 
that the contract which effectuated that condition is illegal. 
While on the facts presented it seems clear that the Quaker 
Oats did not go out with any intent to destroy the Greats 
Western, to buy it off, and while it seems clear that the 
Great Western was anxious to sell out because of its actual 
insolvent condition, I do not think that that affects the ques^ 
tion, either under section 1, or under the monopolization 
clause of section 2. The intent with which the Quaker Oats 
pt^Nsbased Mother’s Oats would be important ojily in tdbe 
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eonsideraticm of s violation of the prohibition against at- 
tempting to monopolize. So that for the purposes of this 
case, for the purposes of the consideration of the violation of 
section 1, and of the first part of section 2, the creation of an 
actual monopoly, it seems to me immaterial whether the 
Oreat Western came to the Quaker Oats, or whether the 
Quaker Oats went to the Great [504] Western. I should 
reach the same conclusion, even if the Quaker Oats had 
gone to the Great Western, for the very purpose of acquiring 
Mother’s Oats and thereby lessening the competition. Every 
purchase between two people in the same business, one buy- 
ing out the other, is necessarily a lessening of the competi- 
tion; but as long as the property is such that the fullest op- 
portunity for country-wide competition exists, the field 
being open to everybody with but small capital, there being 
no patent rights, there l^ing no other hindrance to the freest 
development of individual enterprise, I fail to see anything 
undue, anything unreasonable, in the restriction of com- 
petition that results, although it be the largest of the sev- 
eral competing firms that buys out the second largest. 

For that reason, 1 concur in the order dismissing the bill. 

Alschxxler, Circuit Judge. 

I cannot concur in the conclusion of the majority of the 
court, nor, of course, in some of the reasoning whereby that 
conclusion was reached. It was, and I think properly, 
deemed wise to expedite this case by announcing the de- 
cision as soon as it was reached, without waiting for the 
ordinarily longer process of preparing written opinions. 

At the time of making the contract of purchase of which 
the Government complains, of the total rolled oats output 
in and for the United States, the Quaker Oats Company 
had, roughly speaking, 55 per cent, the Western Cereal 
Ooii4>any between 15 and 20 per cent, and the remainder, 
divided in various proportions between something over a 
dozen others who were in the same business, the largest 
of th«n quite small in comparison with the Western. About 
half tile Quaker output was of package goods under the 
lidT^ised brand of “Quaker Oats,” and a mudi larger 
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proportion of the Western product was put out under the 
advertised brand of Mother’s Oats.” 

Competition in the market between these two brands 
was keen. Quaker had lost some ground in 1910 and 1911, 
and Mother’s had rapidly gained in volume. The Quaker 
Company showed large profits, while the Western was run- 
ning behind financially. There was much evidence as to 
the cause for the losses of the latter, the Government claim- 
ing it was improper conduct of its officers; but to my mind 
this is quite immaterial to the issue here involved, particu- 
larly as it is not charged that the Quaker interests were 
instrumental in bringing about such conduct, if any there 
was. 

The two companies themselves were composed of various 
units which had theretofore been brought together, the 
manner whereof could not be related in small compass; but 
suffice to say that even if, as claimed by the Government, 
this was in some respect obnoxious to the law, these long- 
existing associations and combinations, culminating in these 
two major companies here involved, are not attacked by 
the bill, but it is sought only to affect thereby the contract 
of June 21, 1911, under which the Quaker acquired certain 
properties of the Western. 

Without reviewing the voluminous details of conditions 
and negotiations leading to the contract, it seems clear to 
me that both parties to it contemplated that the Great 
Western should permanently with[605]draw from partici- 
pation in the rolled oats business. This is strenuously de- 
nied by the defendants, but it seems to me that the circum- 
stances, to which I will refer very briefly, could lead to 
no other conclusion than that this was ^e purpose and 
intent of the transaction. 

The directors’ and stockholders’ resolution adopted by the 
Western authorizing the transaction distinctly set out its 
puipose, in reciting that in the judgment of the board 
directors it was for the best interests of the company to dis- 
continue the manufacture of oatmeal, rolled oats, 
orudied oats. The defendants contended that this was but a 
tovm thtt was adopted to assure the trustee of the most^age 
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OT troBt deed oovering the real estates contracted to be cod- 
▼eyed that it would have the power under clauses of the trust 
deed to make a conveyance of property that was no longer of 
use to the company. But the contract itself seems to dispel 
all doubt on the subject. It provides primarily for the con- 
veyance of two plants of the Western, one at Joilet and one 
at Ft. Dodge, but not of several other plants which it pos- 
sessed. After providing for the conveyance of these two 
plants, and for all of the property contained therein, the fifth 
section conveys: 

“All and slngailar the business, good will, contracts for sales, for- 
mulas, processes, trade secrets, copyrights, trade rights, trade-marks, 
trade-names, trade insignia, both registered and unregistered, and all 
registrations and certificates of registration, at home and abroad of 
any such trade-marks, trade-names, and trade insignia, etc., relating 
to or in any way connected or associated with the manufacturing, put- 
ting up, packaging, and sale of oatmeal, rolled oats, crushed oats, and 
commercial mixed feed, possessed or controlled or claimed by the 
party of the first part ” (which is the Western). 

It includes all, whether of the two mills specifically con- 
veyed, or any other of the various mills in which it was 
theretofore manufacturing oat products. And in clause 7 the 
first party, the Western, covenants and agrees at once to turn 
over and deliver to the Quaker Company complete enjoyment 
of all such business and good will and trade-marks and the 
like, and that it will not directly or indirectly interfere with 
the use and enjoyment thereof by the Quaker Company, nor 
use or authorize others to use the same. All labels, advertis- 
ing materials, and premiums, boxes, and cartons are included, 
and the eleventh section provides that for the same consid- 
eration (which is stated in the instrument to be $10 and 
other good and valuable consideratoin, but which in fact was 
a little over $1,000,000) for which the plants at Joilet and 
Ft. Dodge are conveyed, the enumerated intangible things 
are also conveyed. Section 14 provides that the first party 
nball tom over all contracts for the oat products of the busi- 
ness of which the good will and trade-marks are sold, and a 
Ikt of all the customers which the first party has in the oat 
pfoduet business. 

induded in the sale there was also, for another conadera-’ 
tion, being the appraised price thereof, all of the product on 
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hand and all of the materials for the manufacturing of these 
products, in all of the mills and plants of the Western, not 
alone those at Joliet and Ft. Dodge. The appraised price 
paid for all of such products and materials was upwards of 
$400,000. This parting with its business, [506] good will, 
contracts, customers, marks, brands, advertising matter, 
stock, and materials, and stripping itself of the very essen- 
tials for building up and holding its immense trade, mani- 
fests an intention on the part of the seller permanently to 
retire, and upon the part of the purchaser that the seller 
riiall so retire, from the oat product business in any form. 
The retention by the Western of its other plants, so far as 
indicating, as claimed, an intention to continue in this busi- 
ness, must have reference to the products of grains other 
than oats, in the manufacture of which other products both 
of the companies were then and theretofore heavily engaged. 

Considering the relations of the.se companies toward each 
other and toward the trade and the public, and attaching 
to the contract that probative value which common observa- 
tion and ordinary experience will give it, I cannot escape 
the conclusion that the contract is violative of the statute. 
The controlling fact seems to me to be that the Quaker Oats 
Company, already through its domination of the major part 
of the entire output, in this advantageous position, took over 
the property of its largest competitor, whereupon the latter 
with its remaining mills ceased longer to be a factor in the 
oatmeal trade. That as the result of this acquisition the 
Quaker Oats Company did or could materially control or 
affect the raw product, the oats, is not reasonable to sup- 
pose; that the competition in the bulk rolled oats has not 
been appreciably affected since the contract may be said to 
be fairly established by the evidence. That by the added 
power of the Quaker Company, through its absorption of 
tihis its most potent competitor, it is in greatly improved po- 
sition to seriously affect the trade through price manipula- 
tion of such goods, or other action earily possible with sudi 
power, is to me self-evident. 

Although, as it was testified, $50,000 might build a faii^ 
sized mill, the existence of this single powerful unit would ; 
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be s stnnag deterrent to such an undertaking. But that 
the transaction in question did remove the strong competi- 
tion theretofore existing between the Quaker Oats and 
Mother’s Oats brands, in each of which the respective com- 
panies had theretofore built up a vast trade, totaling far 
more than that of all others combined, is but another way 
of stating that the contract in question was consummated, 
for this was its necessary as well as its intended effect. 

It is not tenable to say that in this transfer of the trade- 
marks, brands, and good will, rather than of tangible prop- 
erty, there was manifested no intent or tendency to monopo- 
lize trade in the product. The trade-marks and brands con- 
stitute the effective instrumentalities whereby a great trade 
was built up, and that there was real competition in these 
advertised goods would appear, not alone in the very nature 
of things, but in the fact that, as a probable result, the 
Quaker Oats brand output had somewhat declined, while 
the Mother’s Oats was rapidly on the increase. True the 
price of Quaker Oats package goods has not been increased, 
but this is not essential to the establishment of the existence 
of monopoly or of undue restraint of trade. If the Quaker 
concern has thereby better intrenched and secured itself 
against successful competitive attack, the tendency to trade 
restraint [607J and monopoly is apparent, and the law may 
be thereby, and, in my judgment, under the circumstances 
diown, has been transgressed. If the competition in pack- 
age goods had been maintained, the Quaker might have 
lowered its prices, or done something else disadvantageous 
to itself and of advantage to the buying public, in order to 
maintain its commercial status. To say that people may 
buy the unadvertised or bulk product, which is equally 
good, at much lower prices, seems to me to be beside the 
question. It is not for the courts to tell the people what they 
may or shall buy. 

If these companies have exploited their respective brands 
BO successfully that the public by the hundreds of thousands 
have been induced to believe that they possess superior 
merit, and thereby the companies, respectively, have estab- 
'Uidwd this vast package trade in these goods, if, thaa, in 
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some way tiiey combine, or one sells to the otiier, for iin 
advantage thereby accruing, and in such manner th^ uh- 
duly restrict trade and promote monopoly in these prod- 
ucts, they ought not, in defense of such transaction, be heard 
to say that, if the public do not like it, they may get goods 
of other brands or go without any brand at all. That the 
great trade has been established in these particular goods 
through advertising does not in my judgment affect tiie 
proposition. The fact that through judicious and success- 
^1 advertising two concerns each secure a vast trade, equal 
or greater than the other combined similar trade of the 
country, does not of itself authorize the two to unite to 
eli m inate the competition between them. It is to the. credit 
of the Quaker Company that it does not appear to have 
resorted to those coercive and terrorizing tactics for in- 
creasing or maintaining its trade so often found to be the 
case where a business establishment has obtained the com- 
parative ascendency and power of this one; but in my 
judgment this does not obviate the apparent undue re- 
straint or attempted undue restraint of trade, which the 
entering into this contract seems to me to manifest. 

There was for the defendants evidence to the effect that 
the real thing which was the subject of the purchase was 
the brands, trade-marks, and good will of the Western in 
the oatmeal trade, and that the tangible property was taken 
only as an incident, because deemed essential to secure title 
to the intangibles, such as brands, trade-marks, and good 
will. If for this $1,000,000 or so of consideration, the 
Quaker Oats had obtained oats and machinery and real 
estate and other facilities for maintaining and enlarging 
its business and plant, things which might be purchased 
elsewhere, it might with better grace maintain that there 
was nothing in the transaction that tended to destroy com-< 
petition and create monopoly. What did it buy for its 
$1,000,000 of investment? It is clear to me that it purchased 
the business extinction in the oat-product trade, and the 
commercial status therein, of its greatest and most pow- 
erful rival, thus strengthening the purchaser’s already strong 
grasp upon the entire industry, through the added force 
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Uiki very considerable unit, thenceforth joined with its own. 
To my mind, this of itself, quite regardless of the manner 
in which this enlarged power has been exercised in the 
interim between the making of the contract and the filing 
of the bill, manifests in the [608] contract such an undue 
restraint of the interstate trade and commerce thereby af- 
fected, and such a purpose and tendency to monopolize, as 
comes fairly within the condemnation of the statute, a 
statute which denounces, not commercial growth, nor 
strength, nor power, nor proportion, but only combination 
or device, by whatever form they may appear, calculated 
and tending unduly to restrain interstate trade and com- 
merce, or to eliminate competition, and, in the words of the 
statute, “ to monopolize any part of the trade or commerce 
among the several States.” 

Entertaining these views, I believe there should be a 
decree for the Government, the precise scope of which, 
under the circumstances, it is hardly necessary for me to 
discuss. 


UNITED COPPER SECURITIES CO. t;. AMALGA- 
MATED COPPER CO. ET AL. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

[232 Fed. Rep., 574.] 

Appbai. and Ebbob 870(5) — ^Review — ^Decisions Reviewabix. — ^As 
there can be no writ of error until after final Judgment, and as 
orders sustaining demurrers to the complaint, which necessitated 
plaintiff’s pleading anew, are a part of the record, such orders will be 
reviewed on writ of error, after Judgment dismissing the complaint.^ 

[Ed. Note. — For otlicr cases, see Appeal and Error, CJent. Dig. §S 
8406, 3506-3508; Dec. Dig. 870(5).] 

EiXacuTOBS AND Administbatobs 444(1) — Complaint — Sufficiency. — 
Where it was sought to hold executors liable for the acts of their 
decedents, the complaint is not objectionable because charging them 
in their representative capacity. 

[Ed. Note. — For other cases, see Executors and Administrators, 
Cent. Dig. SI 1813, 1814, 1837-1841; Dec. Dig. 444(1).] 

MchSovozjxs 28 — Complaint— Sufficiency. — In an action under Sher- 
miMi Act, July 2, 1890, c. 647, S 7, 26 Stat. 210 (Comp. St 1918, 

• SyUabus copyrighted, 1916, by West Publishing Company. 
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I 8829), for treble damages for a conspiracy in restraint of trade 
between defendants’ testators and others, the dates of the death of 
the decedents, as well as of the accomplishment of the conspiracy, 
should be pleaded. 

[Ed. Note. — ^Por other cases, see Monopolies, Cent. Dig. 1 18 ; Dec. 
Dig. 28.] 

Monopolies 28~Actions — Pleading. — In an action under Sherman 
Act, § 7, for damages resulting to individuals from a conspiracy 
to injure them and also certain corporations in which they were 
stockholders, allegations as to the conspiracy against the corpora- 
tions are proper, although the individuals could not recover for 
the corporate injury. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18 ; Dec. 
Dig. 28.] 

Monopolies 28 — Actions — Defenses. — In an action under Sherman 
Act, § 7, for injuries resulting from a conspiracy to perfect a mo- 
nopoly, it is Immaterial that the person injured [575] was not 
engaged in Interstate commerce, it being sufficient if such person 
was directly affected. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 1 18 ; Dec. 
Dig. 28.] 

Statutes 222 — Federal Statutes — Construction. — Where there is 
no statutory provision to guide it, a Federal statute must be con- 
strued with reference to the common law existing prior to the Dec- 
laration of Independence, there being no Federal common law. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. I 301; Dec. 
Dig. 222.] 

Assignments 26 — ^Actions Assignable — Monopolies. — ^A right of ac- 
tion for property injuries, based on a violation of the Sherman Act 
and brought under section 7, is assignable ; the action being a civil 
action, which could be assigned at common law. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. Ii 
48-52; Dec. Dig. 26.] 

Abatement and Revival 57 — Survivor of Actions — ^Monopolies. — 
Where recovery for the results of a monopolistic conspiracy is 
sought under Sherman Act, § 7, the action will survive against the 
estate of decedent, in case he secured some benefit at the expense of 
plaintiff. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent 
Dig. SI 286-298; Dec. Dig. 57.] 

Learned Hand, District Judge, dissenting in part 

In error to the District Court of the United States for 
the Southern District of New York. 

Action by the United Copper Securities Company against 
Amalgamated Copper Company and others. The com* 
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{dsint was ordered dismissed, and plaintiff brings error. Re- 
versed and remanded. 

F. E. M. Bullowa, of New York City, for plaintiff in error. 

L<ms Marshall, of New York City, for defendant in error 
Adolph Lewisohn. 

Shearman <& Sterling, of New York City {John A. Gdrver, 
of New York City, of counsel), for defendants in error 
Amalgamated Copper Co. and otWs. 

Hoadly, Lauterbach <£■ Johnson, of New York City {Ed- 
ward Lauterhach, Alfred FI. Townley, and Henry Siegrist, 
all of New York City, of counsel), for defendants in error 
Frederick Lewisohn and others. 

Before Coxe and Wakd, Circuit Judges, and Lbabned 
Hand, District Judge. 

Wabd, Circuit Judge. 

This is a writ of error to a judgment dismissing the com- 
plaint in an action to recover treble damages under section 7 
of the Sherman Act. Owing to orders made from time to time 
sustaining objections to the successive complaints, the one 
dismissed, the third amended complaint, was the fourth in 
number served. 

[1] As the plaintiff was compelled to plead in accordance 
with these orders, from which there can be no writ of error 
in the Federal couri until after final judgment, and as they 
are a part of the record brought up by the writ of error, we 
must consider Hie assignments of error made in respect 
to them. 

[576] [2] The complaint charged a conspiracy entered 
into by certain decedents in their lifetime and by their exec- 
utors after their death. The court by order of February 
14, 1914, directed the words charging the executors to be 
stridken out wherever they occurred. This was rig^t, so 
far as the riiarge against ^em was for their own acts, but 
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not so for as it was attempted to hold the estate of thsit 
testators liable. The pleader should have charged the eneeu^ 
tors officially for the acts of their testators and individually 
for their own acts. 

[8] The same order required the plaintiff to state the 
dates of death of the decedents and the date of the accom- 
plishment of the conspiracy or conspiracies charged and of 
the incorporation of the defendant the Amalgamated Cop- 
per Company. We think that the defendants were entitled 
to these particulars. 

[4] By order of the same date the court directed allega- 
tions to be stricken out of the complaint as to the value 
of the stock of the United Copper Company and to the ef- 
fect that there was an interstate traffic in the securities of 
copper companies, especially of the copper companies in 
which the defendants and the assignors of the plaintiff were 
respectively interested, and that in some of them the plain- 
tiff ^s assignors had controlling interests, whose value de- 
pended upon unrestricted competition. We know of no 
such business as interstate traffic in copper securities, and 
think that any injury done was an injury to the corpora- 
tions, to be asserted by them. Nevertheless we think the 
allegation of a conspiracy to destroy certain copper com- 
panies, for instance, the United Copper Company and the 
Montana Ore Purchasing Company, was properly pleaded 
as proof of the conspiracy whereby the plaintiff’s assignors 
were injured, notwithstanding that they were interested as 
stockholders of the companies and could not recover dam- 
ages for corporate injuries. 

The court also ordered allegations to be stricken out to 
the effect that the defendants had attempted to bribe and 
then subse';uently threatened a judge, and had caused the 
works of one of the copper companies in which the plantifTs 
assignors were interested to be set on fire and the water 
supply intended to protect it to be cut off. These allegations 
were certainly relevant to the charge of a conspiracy, and, 
if the plaintiff expected to prove such facts at the trial, it 
was very proper in it to give notice of them. We do not, 
howeyor^ understand that the court intended that the aUe- 
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gations should be entirely stricken out, but only that they 
should bj made against such of the defendants as the plain- 
tiff intmded to aarge. There seem to us no error in this. 

By order of May 18, 1914, the allegation that the plain- 
tiff had acquired the cause of action of Arthur P. Heinze 
as trustee of certain securities was properly stricken out, be- 
cause such a cause of action, if any, was a corporate one. 
The other particulars which the court required the plaintiff 
to state we think were properly ordered. 

We think the order of July 30, resettled September 17, 
1914, was proper. 

[5] The foregoing, we think, will sufficiently indicate what 
amendments the plaintiff may make to its present complaint, 
if it apply for leave to do so to the court below. The judge 
of the District Court, on [577] defendant’s motion, struck 
out the third amended complaint, apparently on the ground 
that plaintiff’s assignors were not engaged in interstate com- 
merce, and also that plaintiff’s theories as to its cause of 
action might be tested in this court before trial. There is 
nothing in the Sherman Act confining the right to recover 
under section 7 to persons engaged in interstate commerce, 
or whose business or property injured is interstate com- 
merce. If there were a doubt on the subject, it would be in- 
stantly laid by in the case of Chattanooga Foundry <6 Pipe 
Worke v. Atlanta, 203 U. S. 396.® The person injured must 
be engaged in a business directly, or at least not remotely, 
affected by the conspiracy complained of. One who had 
rented offices to corporations absorbed by an illegal combina- 
tion could not recover for losing them as tenants, nor a 
lawyer regularly retained for losing them as clients. But 
here the pleader set up that the defendants, as a part of their 
ocMU^iracy to monopolize the copper market, intended and 
derigned to destroy the business, financial standing, and 
credit of the plaintiff’s assignors, who were alleged to be en- 
ga(|^ in organizing, promoting, and financing companies 
for mining , dealing in, and shipping copper, some of them 
bring the very corporations which the defendants conspired 


•27 Sup. Ot 66. 51 L. Ed. 241. 



i:448 

Opinion of tbe doort. 

to acquire. We have no doubt that a good cause of aetkoi is 
stated in the complaint. 

[6-8] The serious questions are: First, was the cause of 
action assignable, so that this plaintiff may maintain the 
suit ? And, second, did it survive as against the estates of de- 
ceased persons? There being no Federal common law dis- 
tinct from the common law of the States (Smith v. Ala- 
bama, 124 U. S. 478, 8 Sup. Ct. 564, 31 L. Ed. 608), a Fed- 
eral court, in construing a Federal statute such as that be- 
fore us, where there is no statutory provision to guide it, 
must refer to the common law existing at the time of the 
Declaration of Independence. This was done on a question 
of evidence in Moore v. V. S., 91 U. S. 271, 23 L. Ed. 346. 
And in Schreiber v. Sharpless, 110 U. S. 76, 3 Sup. Ct. 423, 
28 L. Ed. 65, a suit to recover penalties for infringement of 
copyright, the plaintiff sought to bring in the executors of 
the defendant, who had died pending the suit. The subject 
was regulated by a Federal statute, section 955, Rev. St. 
U. S. (Comp. St. 1913, § 1592), providing that the repre- 
sentatives of plaintiffs or defendants who have died before 
final judgment may be brought in as parties when the cause 
of action survives at law. No Federal statute defining what 
actions should survive, the question was to what law must 
the court resort. It referred at once to the common law, 
and finding that under it actions for penalties did not sur- 
vive, held they dicl not survive under the copyright law. 
There can, of course, be no pretense that section 7 of tixe 
Sherman Act provides a penalty. It awards civil damages, 
which are made exemplary by virtue of being trebled. 

It must be admitted that at common law the maxim “ Actio 
personalis moritur cum persona ” was literally enforced. It 
was first limited by the remedial statute of 4 Edward III, 
c. 7, de bonis asportatis in vita testatoris, which gave execu- 
tors the same right of action for trespasses to his personal 
estate that the decedent had. Sergeant Williams wrote a 
valuable note on the case of Wheailey v. Lam, 1 Saunders, 
216(a). He said, following Emerson v. Emerson, 1 Ventris, 
187, tiiat though [578] the word used in the statute was 
^ te^asses ” it had been expounded largely ” and extended. 
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to otixer cases within the equity — that is, the meaning and 
intent — of the statute. An instance is Butland v. Rutland^ 
Croke’s Reports (Elizabeth) 377, in which it was held that 
executors could maintain trover imder the statute, and in 
Williams v. Carey,, 4 Modem Reports, 403, an executor’s ac- 
tion against a edieriff for a false return was held to be for an 
injury to his decedent’s personal estate within the equity of 
the statute. This broad construction was recognized in 
Twyoross v. Grant, 4 C. P. D. 40, and Hatchard v. Mege, 18 
Q. B. D. 771. The injury complained of is to the estate of 
the plaintiff’s assignors and not to them personally. Our 
examination of the common law justifies us in finding that 
this cause of action Is assignable. 

We come to this conclusion willingly, because it would 
seem to be most inequitable that the representatives of an 
individual or of a corporation whose business has been 
wrongfully destroyed shall be denied all remedy because 
of the death or corporate dissolution of the party they 
represent. 

The second question is more doubtful, but it was held 
in V. S. V. Daniel, 6 How. 11, 12 L. Ed. 323, an action 
against the executors of a sheriff for a false return, that such 
a cause of action, being ex delicto, would not survive against 
executors, unless the decedent secured some benefit at the 
expense of the sufferer. This exception will be a matter 
of proof, and is not a reason for striking the executors out 
as parties. 

The judgment is reversed. 

Lbabned Hand, District Judge. 

I concur, except that I think we should not review the 
earlier orders. Such orders as those making pleadings more 
definite and certain, or numbering the causes of action sep- 
arately, or granting bill of particulars, should 'under no 
oiiuumstanoes come before this court; they do not involve 
any final decision on substantial rights and should be 
within the power of the court which prepares the cause 
for trial. An order striking out an allegation from a plead- 
ing may, however, go to the merits of the case, and in such 
8B8S»*— 17— vote 26 
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a case ahould be reviewable. If, for example, in the ease 
at bar the third amended complaint had been sufficient, but 
ouly because of some allegation struck out in one of the 
prior orders, the correctness of so much of that order should 
be raised. However, the third amended complaint was suf- 
ficient as it stood and it is not necessary to consider whether 
any allegations struck out earlier were material or not. If 
any of those allegations were erroneously stricken out, the 
plaintiff may still offer the proof on the trial and take an 
exception to its exclusion. Such an exception will raise 
not only the technical validity of the order but, what is 
much more important, whether the proof excluded was of 
enough consequence to affect the result; the question will 
come up like any other exception to the exclusion of evi- 
dence. As the case now comes up the orders striking out 
the allegations are moot, and should not be decided. The 
question whether by accepting the privilege of amendment 
conferred by the orders striking out, the plaintiff waived 
any right to appeal, was not urged upon the argument; it 
should not be decided, in my judgment. 


UNITED STATES i;. AMERICAN CAN CO. ET AL.«» 

(District Court, D. Maryland. February 23, 1916.) 

[280 Fed. Rep., 859.] 

Monopolies 20 — Combinations in Restraint of Tbads — Suit fob 
Dissolution. — Defendant American Can C^ompany was organized 
in 1901 with capital stock, common and preferred, of $88,000,000, 
$78,000,000 of whicii was issued to the promoters in payment for 
95 plants which made probably 90 per cent of the cans then manu- 
factured for sale in the United States and options on which had 
been secured by the promoters. They paid for the plants in cash 
or Its equivalent in stock at one-half par value $23,500,000. New 
plants with new machinery of equal capacity could have been built 
for not to exceed $10,000,000. For some of the plants they paid 

•For opinion on the form of decree (234 Fed. 1019), see po 9 i, 
page 518. 

^The case is now pending in the Suisreme Ciourt on the appeal^ 
the United States. 
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many tlmee the value of the physical property. They also required 
the sellers if individuals, or if corporations their officers, to sign 
agreements not to again engage in the business for 15 years within 
8,000 miles from Chicago. Defendant also acquired patents on can- 
making machinery and made contracts with the principal manufac- 
turers of the best machinery Intended to prevent others from buy- 
ing it for a term of years. During the first year, defendant largely 
increased prices ; but, the effect being to induce others to enter the 
business, it abandoned the ix)licy. About two-thirds of the plants 
purchased were closed. By tlie end of 12 years, when the Govern- 
ment brought suit for its dissolution, defendant was perhaps mar- 
keting no more cans than the aggregate of its competitors. For 
some years before the suit, defendant did not attempt to do away 
with competition, or to monopolize the business, but its methods 
and prices were fair and its standing good with customers and com- 
petitors. The most of the concerns absorbed by it and of others 
afterward acquired went out of existence. Heldt that the organiza- 
tion and early methods of de[860]fendunt were intended and cal- 
culated to restrain competition in the manufacture and sale of 
cans, and to monot>olize the same, and were clearly Illegal as in 
violation of Sherman Anti-Trust Act July 2, 1800, c. 047, §1 1 and 
2, 26 Stat. 209 (Comp, St. 1013, §§ 8820, 8821) ; that while its large 
capital and business make it a potential instrument which may 
be used to restrain or monopolize a part of the commerce among 
the States, so long as no attempt is being made at present to so use 
them, and in view of the fact that former conditions cannot be 
restored, and that under its present methods by reason of its wide- 
spread business, packers are enabled to make more beneficial con- 
tracts for the purchase of cans for future use, both from it and 
its competitors, than ever before, no public interest would be served 
by its dissolution, but that such interest would be better served by 
permitting the suit to stand open for. such future action us changed 
conditions may require.® 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. 20.] 

In Equity. Suit by the United States against the Ameri- 
can Can Company, the Sanitary Can Company, the Missouri 
Can Company, the Martin Wagner Company, the Boston 
Wharf Company, the Max Ams Machine Company, the Free- 
man-Duncan Transfer & Realty Company, the 'Hawaiian 
Pineapple Company, Limited, the American Sheet & Tin 
Plate Company, Daniel G. Reid, Fred S. Wheeler, Henry W. 
Phelps, Franklin Rudolph, Rensselaer H. Ismon, W. F. Dut- 
ton, Roy A, Burger, Frank D. Throop, William T. Graham, 

*SyllaliO0 o^^yrighted, 1916, by West Publishing Company. 
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Edmund C. Converse, Francis L. Hine, James MeLsan, 
GkKirge C. McMurtry, William H^ry Moore, Joseph W. 
Ogden, Bay L. Skofield, J. Hobart Moore, William Y. Bogle, 
George W. Cobb, William A, Wagner, Edward A. Kerr, 
Frederick W. Wagner, Charles M. Ams, Emil Ams, Joseph 
B. Bussell, William G. Duncan, and Michael Espert. On 
final hearing. Decree deferred. 

George CarroU Todd, Asst. Atty. Gen., Henry E. Colton 
and 'William T. Chantland, Special Asst. Attys. Gen., and 
Samuel K. Dennis, U. S. Atty., of Baltimore, Md., for the 
United States. 

John Barton Payne, of Chicago, 111., George R. Willis, of 
Baltimore, Md., L. A. Welles, of New York City, and Fred- 
erick R. Williams, of Baltimore, Md., for defendants. 

Bose, District Judge. 

The United States, hereinafter called the “ Government,” 
brings this proceeding under the fourth section of the Anti* 
Trust Act of July 2, 1890. It says that the American Can 
Company, a New Jersey corporation, was formed and has 
since been maintained in violation of the first and second sec- 
tions of that statute. Originally there were 9 other corpo- 
rate and 27 individual defendants. By consent at the hear- 
ing the petition was dismissed as to 5 of the former and 8 of 
the latter. All of the defendants other than the American 
Can Company were brought into the case because the Gov- 
ernment thought they had taken part, either in its illegal or- 
ganization, or in its subsequent unlawful acts. It will be re- 
ferred to many times. The other defendants will be moQ- 
tioned much less frequently. For brevity, it will be called 
the defendant.” 

It has put 516 witnesses on the stand ; the Government 346, 
Between 1,500 and 1,600 exhibits have been filed. The record 
covers more than 8,700 printed pages. Nevertheless, an ordi- 
nary collision [861] case on the admiralty side of the court, 
or a moderately contested proceeding in bankruptcy, would 
raise more issues of fact.. The Government proved one srt 
of circumstances. By cross-examination the defendant sought 
to minimize their effect, but it offered no evidence in ooh* 
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^diction. 'When its turn came, it proved otiher things. The 
Gbvemment attempted to idiow from defendant’s witnesses 
that, either they were not as well informed as they supposed 
themselves to be, or that there were many things in economics 
undreamt of in their philosophy; but, as a rule, it did not un- 
dertake to show that they were wrong as to any actual fact 
of real materiality or importance. 

WHAT HAS BEEN PBOVEO. 

What' has been proved is ; First, that the defendant was 
organized to monopolize interstate trade in cans, and to 
attain that object such trade was unlawfully restrained by it, 
and by those who formed it and directed its earlier activi- 
ties, and that some of those individuals still participate in 
its management and control. Second, for some time before 
the filing of the petition in this case, it had done nothing of 
which any competitor or any consumer of cans complains, 
or anything which strikes a disinterested outsider as unfair 
or unethical. 

LEGAL CONTENTIONS OF THE PARTIES. 

The Government says that certain restraints once illegally 
imposed by the defendant upon the trade are still in force, 
in part at least. The defendant replies that, if in any sense 
so much is true, such restraints have long ago become theo- 
retical rather than real, and, if the court thinks it- worth 
while, the defendant has no objection to their being declared 
illegal, or even to an injunction forbidding their further 
enforcement. 

The real controvert between the parties goes much 
deeper. The Government says the defendant, by its size, 
its wealth, and its power, exerts a great influen<;e upon the 
entire trade in cans, and that this influence, in some very 
important respects, notably as to the fixing of the price of 
packers’ cans, is so great that it may, without straining 
words, be said to dominate the market. 

The defendant answers its size is not a crime. The Gov- 
enunrat replies, in substance: 
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'*Tnie» provided such size is the result of natural and tegltiinate 
growth, but not when it is the outcome of unlawful means used for 
the very purpose of securing a control of the market. In the latter 
case, so long as the control continues, the illegal purpose is still In 
process of execution, and, if nothing short of dissolving the defend- 
ant into a number of smaller companies will completely emancipate 
the trade, the court must decree such dissolution.*' 

** The combination among the once independent concerns might have 
been otherwise effected. They might have subjected themselves to 
control of a single will, while each still preserved its individual exist- 
ence. In that event, it would be clear that the court could and 
should put an end to the agreement among them." 

Eeference is made to those cases which hold that the way 
in which the combination is brought about is immaterial. 
If it seeks an end forbidden by the Anti-Trust acts, and that 
end is attained in whole or [862] in part, the Government 
has a right to demand that it be dissolved. 

The defendant’s answer may be thus summed up : 

“With a very few exceptions, only one of which is of any real 
Importance, all the units which have at any time come under Its 
control are dead, beyond the hope of resurrection. The court cannot 
call back to life the many can-making concerns which died that the 
defendant might come into being, or which have since yielded up 
their lives to it. No order of court can make the dead breathe 
again." 

“The number of once independent concerns absorbed by it can, it 
is true, be ascertained. If the court is bound to come as near as 
it can to putting things back as they were, it must dissolve the de- 
fendant into a like number of parts. Everybody feels that it is under 
no such obligation. The Government does not ask that the defendant 
shall be divided into more than about half a dozen separate corpo- 
rations. Why will it be content with a dissolution perhaps one- 
twentieth as drastic as would be required to restore the original 
status? Obviously, because it recognizes that a court of equity 
neither will, nor should, cause loss, destruction, or inconvenience, 
unless it has reasonable and probable grounds to believe that by so 
doing it will accomplish affirmative good. Its business is to prevent 
and remedy, not to punish. If it will not order a dissolution into * 
100 parts because nothing would be gained thereby, it will not 
decree a division into 6 or even into 2, unless it believes that good 
will follow. It must deal with facts as it finds them. If an illegal 
agreement is still in force, it must end it. If the agreement has long 
since been executed, and is itself at an end, the court may, if it can, 
put things back where they were before the agreement Was made; 
but, if Humpty Dumpty cannot be set Up again, the court must do 
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tte best it may with OEmdltioiu as they are. The record shows «»■» 
any dissolution will do more harm than good.” 

To this the Goveniment replies that: 

“Even If, for the sake of the argument, the soundness of defend* 
ant’s statement of legal principles shonld be admitted. It remains true 
that defendant acquired Its controlling position in the trade as 
the result of an unlawful combination ; that such control, even when 
legitimately acquired, if not illegal, is at the best a danger; and 
that, by the dissolution asked for, it can and should be ended.” 

WHY THE FACTS ABE BEVIEWSD. 

It is upon the answers which the law requires to be given 
to these contentions that the judgment of this court must 
turn. Any statement of facts, in addition to that already 
made, other than those which bear upon the present relation 
of the defendant to the can trade, and upon the probable ef- 
fect of its dissolution, or of its remaining undissolved, upon 
the public interests, is therefore, strictly speaking, unneces- 
sary. The case may not stop here. It is not probable that 
either side will accept the conclusions above stated as being 
at once both accurate and complete. Tho court of first 
instance should give the appellate tribunal the benefit of 
its examination of the evidence whenever the facts are dis- 
puted or the inferences which should be drawn from thAm 
are contested. 

Moreover, the history of the formation of the defendant, 
and of its subsequent conduct, of its effect upon its com- 
petitors, actual or potential, and upon the first and upon 
the ultimate consumers of cans, may be of far-reaching 
social and economic interest. All the 18 volumes of the 
record have been carefully studied to make sure what were 
tile real issues in this case. It will be worth while to sum- 
marize the story they tell. 

[868] packers’ cans and qeneral line cans. 

The can-making trade has always made a distinction be- 
tween cans for hermetically sealing food products and eaiiH 
fisr ethttr purposes. They call the former packers’, the latter 
Hne, Cans, inmost all padsers’ cans are now made of 
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certain standard shapes and sizes, which are, or which are 
intended to be, the same, no matter from what shop they, 
come. On the other hand, general line cans are of every Ta- 
riety, shape, and size, according to the use to which they are 
to be put, and the taste of him whose goods are to go in them. 

There have therefore always been more customers for ma- 
chinery for making packers’ than for the manufacture of 
general line cans. The progress of invention in the former 
has, accordingly, been more rapid. Modern machinery for 
the fashioning of packers’ cans doubtless costs far more than 
that in use 16 or 17 years ago, but even now it can be in- 
stalled at an expense which is small as compared with the 
outlay necessary to equip such a plant as is required in many 
other industries. The small manufacturer has much greater 
difficulty in so fitting himself for the manufacture of general 
line cans, as to enable him to compete in all their kinds on 
approximately equal terms with a powerful rival. He can- 
not afford to buy all the types of machines which might be 
more or less advantageously employed in making some sorts 
of general line cans, because he will have very little use for 
some of them. He can wisely buy only such as are fitted for 
the making of the relatively few varieties of cans for which 
he can build up a considerable demand, or which can be used 
for some of the simpler operations required for the making 
of many kinds. Favored by local conditions, such as proxim- 
ity to markets, etc., he may still make partially by hand, 
and sometimes may competitively sell, some sorts of general 
line cans. 

OAK MAKIKG FOR BALE AND CAN MAKING FOR USE. 

There have always been, as there are now, can makers who 
sell all the cans they make, can makers who use all they 
make, and still others who make a part or all of those they 
use and .who habitually or occasionally sell some of those they 
make. It was formerly quite common for packers, and even 
for very small packers, to make the cans they used. Most of 
the work was done by hand. The machines th^y had were 
cheap and simple. Many packers, especially those whoMf 
caimeries were in rural districts or in small towns or villageii 



OTATKS V. OAK 00 . ^7 

Opinion of the Court 

felt i£ expedient, if not necessary, to find work throughout 
the year for some of the hands whose services they needed in 
the packing season. This practice was going out of fashion 
before the organization of defendant. To-day it is almost ex- 
tinct among small packers. On the other hand, tin cans are 
now used for many purposes for which they were not then 
employed. There are concerns, each of which use great 
quantities of them, and of these a number prefer to make 
those which they need. Moreover, in some regions peculiar 
conditions make it almost necessary that the user shall be also 
the maker. For illustration, salmon packing is one of the 
most important, if not the most important, of all Alaskan in- 
dustries. The season’s supplies needed for [864] the can- 
neries on the banks of these far northern rivers, and for the 
men who work in them, must be sent up from the States. On 
the return voyage little is brought back except canned sal- 
mon. An empty can takes as much room in the vessel’s hold 
as a full one, while the tin needed to make several thousand 
cans will occupy no more space than a case of a few dozen 
filled tins. Therefore those used in Alaska are made at the 
canneries there. A circumstance which illustrates how 
comparatively easy, from an economic standpoint, it still is 
to make cans in small factories remote from industrial 
centers. 


OAK MAKING BEFORE DEFENDANT’S DAT. 

In the fall of 1899, or the winter of 1899-1900, there were 
somewhere from 100 to 175 can makers who sold some or 
all of the cans they made. Their establishments varied in 
size and importance from little shops turning out a few 
hundred dollars worth of cans a year, to well-equipped fac- 
tories whose sales in the like time ran up to hundreds of 
^ousands of dollars. For the most part, each of them had 
<me plant. There were a few exceptions. The Pacific Sheet 
Metal Works had factories at Los Angeles, San Francisco, 
Astoria, and Fair Haven. Norton Bros.’ factory was at 
Maywo^, 111. Corporations controlled by it had plants at 
Baltiihore and on Long Island. There was a Hunt plant at 
(^yiaifuid, tuid another at Kansas City. The relations be- 
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tween Black and Krebs at Baltimore and the Dugdale Can 
Company at Indianapolis were close, as were thoi^ of tte 
R. Tyne Smith Can Company of Baltimore and the Tri- 
State Can Company of Keokuk. Doubtless there were other 
such instances, but there could not have been many. From 
time to time there were price agreements between a few of 
the larger makers in particular sections of the country; for 
example, in Baltimore among the so-called Big Four, and 
in the Chicago-Indianapolis district. These were, of course, 
terminable by any of the parties at any time. In the light of 
our present knowledge, they were doubtless illegal, as they 
were certainly non-enforceable. There was always the prob- 
ability" that one of the parties to such a gentlemen’s agree- 
ment might suspect that some one of the others was not act- 
ing as a gentleman should, and then, as apparently hap- 
pened in 1898, open competitive warfare took the place of 
the more or less uneasy truce which had for a while pre- 
vailed. In short, although in certain districts barriers 
against competition were from time to time erected, some of 
which proved for a while more or less effective, actual com- 
petition in large parts of the country was always operative, 
and in all sections and at all times there were the potential 
possibilities of a competition which in a few hours might 
become real and intense. So far as the record discloses, 
there never was any restraint upon the perfect freedom of 
competition in the sale of general line cans. 

It is not easy to say what the condition of the can-making 
industry, as viewed from the standpoint of those engaged 
in it then, was. The difficulty arises from the fact that most 
of the witnesses who have testified each tell two mutually 
contradictory stories. In one breath, they describe the ac- 
tual conditions of the business under the strain [865] of 
the competition, subject to which it was then carried on, . 
as very bad. They paint its future prospects as gloomy in 
the extreme. In the next breath, when asked to explain the 
reasonableness of the prices at which they sold out to de- 
fendant and which might be anywhere from 2 to 26 times 
the tangible value of all they had in the business, they wax 
^^loquent over the large profits they were making and the 
hopeful outlook that the future had for them. 
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Hie facts probably were that many, if not most, of the 
can factories, in common with almost all other lines of busi- 
ness, had felt acutely the hard times from 1893 to 1898, aug- 
mented as they were by the sharp price war in packers’ cans 
in the last-named year. About that time tin plate fell to 
what apparently was the lowest point it ever reached. As 
a result, packers’ cans then sold for less than they have ever 
brought at any other time, before or since. Many of the 
can makers had shared in the improvement in general busi- 
ness conditions which set in shortly after midsummer of 
1898, and in the period which followed some of them doubt- 
less did very well indeed. The men in that business, like all 
others, had their ups and downs, their trials and their wor- 
ries, among which not the least was the energetic efforts of 
their competitors to get their customers away from them. 

Comparatively few of them were well equipped with the 
best machinery then obtainable. Not many of the plants 
were housed in buildings erected for them. Most of them 
occupied structures which had been originally put up for 
other purposes. Relatively little high skilled labor was 
then, or apparently now is, required in can making. Under 
such conditions, provisions for the employes’ comfort and 
health were not likely to be what they sliould have been. 

GENERAL CONDITIONS IN 18»0-ie01. 

The period of depression which followed the panic of 
1893 was by one cause or another prolonged until the close 
of the Spanish-American War, five years later. When the 
tide turned, it did so with a rush. In a few weeks the indus- 
trial and financial world passed from the nadir of pessi- 
mistic gloom to the zenith of optimistic glamour. Some 
men made fortunes almost over night, and countless others 
hoped to. Some of the earlier combinations,' or so-called 
** trusts,” whose formation and activities had led to the 
passage of the act under which this proceeding was insti- 
tuted, had been very successful. It was quite as true that a 
number of others had in the panic, or in the subsequent era 
of depression, gone down to destruction. The misfortunes 
of those who failed were forgotten, or, when recalled, were 



'460 SO raiMBIUL^^B 

Opinion of the Gonrt. 

laid to individual mismanagement. Most people l)dieved 
that, if a monopoly could be secured in any line of busi- 
ness, the profits which would be earned would be almost un- 
limited. Some shrewd men knew that, in that state of public 
opinion, the money which would be made by those who pro- 
moted the combination of most of the leading competitors 
in any line of industry, might be magnificent. Perhaps even 
they, to a greater or less extent, shared in the gmieral opin- 
ion that 2 and 2 so put together would make, not 4, but 22. 
But whether it was sound or not made little difference to 
them. They did not expect to get their re[866]ward from 
the successful operation of the combination. With good 
management they might realize their profits before it had 
really started in business. - 

It was almost universally supposed that there were no 
legal obstacles in the way of combining any number of 
individual plants, no matter how large a proportion they 
might constitute of all theretofore engaged in any one line 
of business. Men thought that United States v. Knight^ 
166 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325, had been de- 
cided upon the facts as the world knew them to be, and not 
as the subsequent decisions of the Supreme Court showed, 
merely upon that small portion of such facts which the rec- 
ord in that case happened to disclose. 

From 1898 to 1902, or thereabouts, the work of forming 
new combinations went rapidly on. In some industries, as 
in the manufacture of steel, there was special and real need 
for bringing under one control the whole series of opera- 
tions, which began with the mining of the ore and ended 
with the delivery of the finished product to the ultimate 
consumer. In still others there were peculiar conditions 
which seemed to make some consolidation expedient. In 
many there was something or other which might have bew 
bettered. In all, some of the things which one would rather 
have had otherwise were brought about by the pressure of the 
competitive struggle. The panacea popular in financial and 
business circles, if not among the consumers, was the elimi- 
nj|ldi|^ of competition. 
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One of the difficulties in finding out how far any par- 
ticular combination was really the result of internal eco- 
nomic and industrial forces is that those forces never worked 
alone. The activity of promoters who might be men already 
in the trade, but who sometimes never had been, usually 
bore a large part in bringing about a consolidation. Often 
it had more to do with the result than all other causes 
combined, and in some cases it is difficult to resist the con- 
clusion that it was about the only reason why amalgamation 
was ever attmpted. It is quite possible that in an industry 
like can making, as it was carried on in the closing years 
of the last century by more than 100 separate concerns, no 
union, however desirable from the standpoint of either the 
can makers or the public, could have been brought about 
except by the efforts of some individuals who thought they 
could make a quick and large profit for themselves by unit- 
ing the various plants under one management, no matter 
what the immediate or even the ultimate results of such 
union might prove to be. If that be so, those who think 
the result desirable will hold that promoters’ profits and the 
extravagant sums required to induce so many independwt 
manufacturers to sell out were a part of the inevitable 
price of achieving a useful purpose. Unfortunately, under 
such circumstances the cost of getting rid of competition 
sometimes proves almost as great as that of letting it alone. 

defendant’s genesis. 

To pass from the general to the particular : The men who 
really brought about the organization of the defendant do 
not appear to have [867] been more than five in number, 
and only one of them, Edwin Norton, was a can maker. 
He did practically all the work of persuading, inducing, or 
coercing the can makers to sell out. He and his brothers 
had been for a number of years the largest and doubtless, 
the most generally known manufacturers of cans in the 
country, as he was certainly one of the most active and 
aggressive. The factories of his firm had probably the best 
equipment of labor-saving machinery. Certainly in this 
respect they were surpassed by none. He had been a party 
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to the price-maintaining agreements and a prominent figure 
in the prioe war already alluded to. The idea of forming 
a can combine seems to have occurred to him more than 
once, although the record appears to indicate that the scheme 
which was actually carried through originated not with him, 
but with the defendant William H. Moore and his partner 
and brother, the defendant J. Hobart Moore. With them 
from the beginning, or at all events from a time preceding 
the actual formation of the company, were associated the 
defendant Daniel G. Reid and one William B. Leeds, now 
dead. Counsel have said that Norton is also dead, although 
that fact does not appear to be stated in the record. The 
other three of the original five, namely, the two Moores and 
Reid, although defendants, all of them directors, and two 
at least of them active in the management of the defendant, 
have not testified. 

The record shows that in the latter part of 1899 Norton 
was commissioned by the Moores to get options on can- 
making plants, and then, or later, on plants for making 
can-making machinery as well. He set about this mission 
promptly, and apparently had little difficulty in getting 
many of the desired options. These, by their terms, were to 
expire, if not exercised, on May 1, 1900. According to his 
contemporaneous written statement, the work of obtaining 
those desired had been practically completed before the 25th 
of April, 1900. Before that date came around there had 
been a slump in the stock market, and for a short while 
financiers laid aside their rose-colored glasses. Though the 
first options had named Norton as the prospective buyer, 
the fact that Judge (William Henry) Moore was the lead- 
ing spirit in the new venture was stated by Norton and 
was generally known. In April of 1900, Norton wrote to 
those from whom he had obtained options, telling them, 
among other things, that the slump in the stock market had 
made it unwise to go ahead, and requesting an extension 
of the option to January 1, 1901, so as to give Judge Moore 
ample time to put the thing through properly, when con- 
ditions were right. 

For the purpose of discussing the situation, various meet- 
up of the can makers who had given options, or who it was 
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hoped would give options, were called by Norton, and some 
of these meetings he attended in person. Among other 
things, it appears to have been suggested at them that it 
would be expedient, in view of the prospective consolida- 
tion, to maintain prices. The testimony seems to indicate 
that the price of cans during 1900 was considerably higher 
than it had been in the immediately preceding years. Sub- 
sequently further extensions of the options to April 1, 1901, 
were asked and secured. They were, [868] as to most of 
the plants, exercised about the 20th day of March of that 
year, and, as to nearly all of the rest, within 60 days there- 
after. 

WHAT PBOFORnON OF THE CAN-MAKINO PLANTS SOU> 013T. 

The parties are not in agreement as to the precise num- 
ber of plants taken over by the defendant. Controversy is 
over classification, rather than as to the ultimate facts. The 
president of the defendant on April 21, 1903, in his report 
to its stockholders, said that when it was formetl, and since, 
it had taken over 123 plants. Almost all of these were 
acquired at or within 60 days after defendant’s organiza- 
tion. A few of them were establishments not engaged in the 
making of cans, but in the manufacture of can-making ma- 
chinery. It is not worth while to try to estimate accurately 
the number of can-making plants acquired by the defend- 
ant at or about the time of its formation. To put them 
somewhere over 100 will be near enough the truth. The 
industry of one of the counsel for the defendant has picked 
out of the record and marshaled in his brief the names of 77 
concerns which were in business at the time defendant was 
formed, and were not acquired by it. A comparison of this 
list with the record shows that a number of them were en- 
gaged in canning or in other lines of industry qnd sold a 
part of the cans they made. In many cases, the purchase of 
the can-making plants apart from the business with which 
they were connected would have been impossible. Still 
otlwni w«?e small hand shops, sometimes making olher 
things besides cans. As to many of them, the record gives 
Iktle or no information except that individuals, firms, or 
oqifieratkfns by thw names are believed by witnesses to 
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havo been in business in 1901. A very few of them are still 
making cans. If in 1901 their output had been as large as 
it now is, some of these surviving would have been consid- 
ered important. 

It is significant that nearly all which now exist began busi- 
ness in 1900 or 1901, after everybody knew that a scheme 
to combine the existing plants was on foot. Whether the 
then prospective absorption of the existing factories led to 
a belief that there would be room for other concerns, or to 
the hope that a new shop would also be bought, as a number 
were, it boots not now to inquire. The evidence is convinc- 
ing that everybody then in a position to know believed that 
the purpose of defendant’s promoters was to absorb prac- 
tically all the can-making plants of any importance. At the 
time it was generally supposed that they had succeeded in 
so doing. The defendant was sometimes referred to as the 
hundred per cent trust. One of the members of the firm 
of Norton Bros., a brother of Edwin, testified that he him- 
self never thought it had 100 per cent of the country’s can- 
making plants, but he did believe it had from 95 to 98 per 
cent of the total capacity, excluding those concerns which 
made cans for their own use. It is very possible that even 
this estimate is somewhat too high. Nevertheless, many 
exceptionally well-informed witnesses found great difficulty 
in recalling, in their section of the country, the name of a 
single can plant which was not taken over by defendant. 
No such approach to precise accuracy as is possible in the 
great steel industry, which can be carried on only in plants 
of considerable magnitude is possible [869] here, but there is 
every reason to believe that the defendant acquired the 
business and plants of concerns which on the 1st of January, 
1900, made 90 per cent of the cans used in this country and 
not made by establishments which themselves used the whole 
or a part of their output. 

WHY DID so MANY CAN MAKERS SELL, OtJTT 

How were so large a proportion of the can makers induced 
to sdlt Fear of what would happen to them, if they did 
unquestionably had more or less influence with a good 
of them. There is some testimony that Norton told 
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8O&I0 o| them that if they did pot sell out they would be 
put out 

The record does not affirmatively show that such threats 
were frequently made. They were not required. Apart 
from anything he said, apprehension was quite general that 
the only choice was between going out or being driven out 
The country was at that time familiar with stories of the 
fate of those who in other lines of business had refused lib- 
eral offers from combinations previously formed. The rec- 
ords of the so-called Anti-Trust cases have since shown that 
some of these tales were not without foundation in fact. 
What was most feared was that a can maker who did not 
go into the combine would have difficulty in getting tin plate, 
the raw material of his business. The concern to which the 
defendant the American Steel & Tin Plato Company suc- 
ceeded, and which, together with that successor, will be 
called the “ Tin Plate Company,” had been then recently or- 
ganized. Prominent among those who officiated at its birth 
were the Moore Bros., Reid, and Leeds. Norton and others 
spoke as if the relations between the proposed can cmn- 
pany and the new Tin Plate Company would be very close. 
Throughout the can trade it was currently believed that they 
would be. In point of fact, it is probable that they did not 
become as close as Norton then wished everybody to think, 
or as close as he then, himself, expected. There is testimony 
that he afterwards said that for this purpose the defendant 
had been bom a year too late. An intimate connection be- 
tween the Tin Plate Company and the defendant was a dan- 
ger to all other can makers. If it should suit the defendant 
to wage a price war, its competitors would be hopelessly 
handicapped if it were able to buy its raw material appre- 
ciably cheaper than they. Nor were price discriminations 
aU that they feared. Failure to make deliveries when and 
as required might be even more destructive to their business. 
Before the defendant was formed, it became known thet it 
had acquired piany options on patents for can-making ma- 
chineiy, and apprehension that it would be difficult for out- 
side to secure an up-to-date line of machinery was rile, 
and, as the sequel shows, was amply justified. 

95826 *— 17 -^ 6 80 
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Moreover, at that time few people knew anything of the 
ability of a small producer to maintain himself in <»)mpeti' 
tion with a rival having resources exceeding his 10, 20, or 
100 fold. Possibly, the last word on that subject has not yet 
been spokmi, but the experience of the last 15 years has ap> 
patently i^own that in many lines of business the small 
[870] man can, under such conditions, live and even thrive. 
Then, many feared that it was not possible. 

It is to be borne in mind that, for reasons already stated, 
flw of the can makers were, or could have supposed them- 
selves to have been, even moderately equipped to carry on 
a competitive struggle with a rival possessed of many times 
their capital. Some of them who were financially stronger 
than most of the others were elderly men, or were in poor 
health, or for other reasons were loath to venture upon so 
perilous a warfare. 

It is not suggested that there was any general, intense, 
and settled objection to selling out to the defendant or its 
promoters. If there had been, doubtless so many would 
have postponed giving options that the idea that everybody 
was going in could not have so rapidly spread. If it had 
not, a good many of those who did sell out might never 
have done so. All that is meant is that, except for the 
fears already stated, a number who gave options would 
not have done so, and some of those who really were willing 
enough to give them would have taken a chance on standing 
out for even a larger price than they received. 

PRICES PAID FOR PIANTB. 

As a role, the prices paid were liberal, not only to the 
verge of extravagance, but in cases almost beyond the limite 
of prodigality. If Norton sometimes showed the can makers 
that there was steel in his scabbard, his hands always 
dropped gold. The record does not disclose a single case 
in which the price named in the option did not exceed the 
value of all the tangible property transferred. The amounts 
paid appear to have ranged all the way from to 25 tiwiAw 
the sum which would have sufficed to have replaced the 
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property sold with brand new articles of the same kind. 
Before agreeing on the figures to be inserted in an option, 
Norton does not appear to have taken the trouble either 
to make or to cause to be made any inspection or appraise- 
ment of the plant to be transferred. Under such circum- 
stances, the ratio between the real value and the price 
named depended more upon the nerve or the impudence 
of the seller, than upon any estimate of his property’s prob- 
able worth to the new combination. 

The defendant has no record of what was paid for the 
different plants so acquired. Wherever the seller was still 
alive, could be located, and was in physical and mental 
condition to testify, the Government has proved by him 
what he received for his property, and so far as he could, 
or would, tell what it had cost him. In some cases the 
former information, in many the latter, could not be ob- 
tained. 

From a careful sttidy of what the record discloses, I 
have reached the conclusion that the amount which the 
promoters agreed to pay for the plants taken over through 
them was probably somewhere around $25,000,000, of which 
not more than $28,500,000 was given for the 95 plants 
turned over to the defendant on the day after it was or- 
ganized. It is certain that for half, and not improbable 
that for a third or less, of that money, defendant could have 
purchased land, erected buildings, and equipped them with 
machinery which [871] would have had a greater capacity, 
could have been operated at a smaller cost, and would have 
been at least as well, if not better, located with reference 
to the needs of the consumer and the facilities for trans- 
portation. 

It is true that not all of the sellers received their whole 
price in cash. A month or more before the formation of de- 
fendant, Moore Bros., calling themselves managers, circu- 
lated a subscription agreement. This paper set forth that it 
was proposed to organize the defendant; that its stock was 
to be one-half common and one-half preferred, the latter en- 
titied to a cumulative dividend of 7 per cent per annum ; that 
by the issue of $39,000,000 of preferred stock and the like 
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amount of common, the defendant was to get $7j000,000 oadi 
for general co^rate purposes, and the real property, plants, 
buildings, fixtures, machine^, tools, patents, (xade*m8rk8, 
and good wills of 95 named concerns. For every $100 of 
purchase money, a subscriber was to receive a share of pre- 
ferred and a share of common stock, each of the par value of 
$100. Some of the sellers of plants took all of the consid- 
eration in stock on that basis. Most of them took some of it. 
Within limits, efforts were made to induce them so to do. 
They were assured, and doubtless with entire truth, that the 
new company could not be formed at all unless the larger 
part of its stock was subscribed for by those whose plants it 
was to absorb. Yet no one of the sellers was actually forced 
to take stock. Some of those who received among the highest 
prices, both absolutely and relatively, did not take a share, as, 
for example, one concern which was paid $500,000 for a plant 
which had cost it from $60,000 to $70,000. From one inci- 
dent, to be hereafter referred to in another connection, it 
must be inferred that the stock as late as the 10th of the 
succeeding October could still be sold at the subscription 
price, although the same incident strongly suggests that, if 
at that time any large quantity had been offered for sale, a 
bad break in the market would have followed. 

RSSTBICnVB COVENANTS. 

With very few exceptions, all the options contained a 
clause which bound the sellers, in the event that it was ac- 
cepted, not to engage for 15 years in can making within 3,000 
miles of Chicago. Where the seller was a corporation, its 
principal officers personally bound themselves by like cove- 
nants. In some few instances, can makers declined so^ to re- 
strict their freedom, and still their plants were bought. 
Neverthel^ the promoters obviously attached considerable 
importance to securing such covenants. It is in evidence that 
the owners of one plant struck it out from the first option 
they signed. Afterwards, they were induced to give another 
with it in, but in return were allowed to raise their ptioe 
from $300,000 to $700,000. 
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As weeks and months might elapse betwe^ the giving of 
an option and its acceptance, some provision had to be made 
by which in the interval the prospective sellers could carry 
on business with fairness to themselves and to the would-be 
buyer. The price named in the option was intended to cover 
only what may be summarized as the [873] plant, patents, 
and good will- of the business, including its real estate or 
leasehold interests. It was agreed that at the time the sale 
was consummated all fuel, raw material, and partially or 
wholly finished products should be bought at the then market 
price. The purchaser bound itself to assume all leases and 
bona fide contracts for the purchase or sale of material, raw 
or manufactured. 

ORGANIZATION OP DEFENDANT. 

All the preparations deemed necessary having been made, 
the defendant was on the 19th of March, 1901, incorporated 
under the laws of New Jersey. As was then, if not now, 
the fa^ion, the incorporators and first directors were all 
employes of a New Jersey Trust Company or of law firms 
concerned in the organization. The capital of defendant 
was fixed at $88,000,000, one-half coniinon, one-half pre- 
ferred. 

On the day after the incorporation, these directors re- 
ceived from one McCaughy, to whom all the later options 
had been given or assigned, a proposition to sell to the de- 
fendant the 95 plants which had been named in the sub- 
scription agreement, and to pay it $6,995,000 in cash. The 
$5,000 more needed to make up and the $7,000,000, promised 
in the agreement in question, had already come into the de- 
fendant’s treasury in the form of payments for the qualify- 
ing shares of preferred stock issued to the first directors. 
His price was $38,995,000 in par value of preferred and 
$89,000,000 in par value of common stock. The company 
was, of course, to assume all his obligations to buy the mer- 
chandise of the plants taken over. Then the minutes care- 
fully state that “statements and estimates by Mr. Edwin 
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Norton, familiar with said properties and tiie bu^eas there- 
of, were made to the board relative to the value and earn- 
ing capacities of the properties and business aforesaid,” and 
the directors thereupon resolved that their acquisition was 
necessary. McCaughy’s proposition was accepted. He was 
a clerk in Moore Bros.’ employ. 

It will be borne in mind that not one of the five directors 
who, on behalf of the defendant, bought, nor McCaughy, 
who sold, had a dollar’s worth of interest in the transaction, 
or, so far as it appears, ever expected to have. It is to be re- 
gretted that in organizing large corporations there ever was 
a real or supposed reason for all this elaborate make-believe, 
for the putting of dummies in the foreground while the real 
principals kept themselves in the rear. It is true it was the 
fashion. Everybody who took any part in the transactions, 
or who at the time had any real interest in them, knew, or 
upon the slightest inquiry could have found out, that none 
of the men who figured on the corporate minutes as buyers 
or sellers were in fact such; that the directors, in spite of 
going through the form of listening to Norton’s estimates, 
etc., had never exercised any judgment of their own, and 
had never been expected to. Nevertheless, if there is no 
purpose in going through such play acting, it had better 
be omitted. If it accomplishes anything, it must be in the 
way of making it easier for those who really will what is 
done to escape responsibility for it, if they should ever want 
to. Whenever in the course of an investigation of the cor- 
porate history the facts come out, they tend to make [873] 
very many people who are neither lawyers nor wise in the 
ways of large corporations feel that juggling and deception 
are a part of corporate life. Danger to the community lies 
that way. So much by the »de. 

THE PKOUOTERS’ SHARE. 

As has already been stated, the prices named in the 
options for the 95 plants, extravagant as in most cases they 
were, could not apparently have exceeded $23,500,000. The. 
promoters were to furnish $7,000,000 cash, or, in all, in 
stock and money they were to lay out $80,600,000, for wU(^ 
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they received $89,000,000 preferred and $89,000,000 of com- 
mon stock. At tine price of $100 for a share of common 
and share of preferred, their return was to be the difference 
between $89,000,000 and $30,500,000, or $8,500,000, a sum 
which, in cash, wisely expended would itself have sufficed 
to have given the defendant far better can-making facilities 
than it secured. 

Defendant and its counsel insist that it and what it has 
done have been of great benefit to all connected with the 
can-making industry. It is fair to presume that its pro- 
moters must have thought so too, otherwise they would 
scarcely have been justified in rewarding themselves upon 
so liberal a scale for having brought it into being. They, 
of course, assumed some heavy responsibilities. How seri- 
ous these were it is not possible now to estimate. Much of 
the stock had been taken by the sellers of individual plants; 
much of it had not been. Doubtless a good deal of it was 
absorbed by the public. In the end, the defendant itself 
relieved the promoters from the burden of some of it. 
Something more than six months after the defendant was 
organized, or, to be precise, on the 10th of October, 1901, 
there was a meeting of its executive committee. On behalf 
of McCaughy, it was stated that in securing the plants he 
had found it necessary to obtain advances on the stock of 
the defendant and that he was forced to sell some of it; 
that he had received an offer of $1,052,300 for such stock 
at the original price of $100 for a share of common and a 
share of preferred, but, before he sold elswhere, he wished 
to make the same offer to the defendant. It will be remem- 
bered that McCaughy had no interest in the transaction and 
did not own any of its stock and was a mere employ^ of 
the Moores. Of the six members of the executive commit- 
tee present when his proposition to be relieved of •the stock 
was accepted, four were among the five original promoters, 
namely, W. H. Moore, Heid, Leeds, and Norton. The record 
does not disclose how the defendant ultimately came out on 
thiH transaction. It is certain that shortly after that time its 
stock declined below the figure named and for a number of 
years remained below. 
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Hn chief purpose, however, for referring to this ind- 
dent, is because of the light it throws on another phase of 
the defendant’s history. It will be remembered that it was 
supposed to start its business life with a cash working 
capital of $7,000,000. This purchase of its own stock re- 
duced that sum, at least temporarily, to $5,947,700. It had 
agreed to purchase, and in fact had purchased, the stocks 
of merchandise, etc., of the plants taken over at and within 
the first three [874] months of its organization. One* of 
its books in evidence seems to show that the money expmded 
for this purpose was about $6,250,000. In other words, it 
really began life without a free dollar to its name, an expe- 
rience which was by no means unusual in the flotations of 
that period. 

CONTROn OF CAN-MAKINO MACHINERY. 

Much can-making machinery, more or less in use as late 
as 1900 had never been patented, or, if it had been, the pat- 
ents on it had expired. A great many of these machines 
were of such- simple construction that they could be made 
in almost any fairly equipped machine shop. To secure 
control of all such would have been impossible. Some of 
the most modem machines, those by which a large part of 
the work formerly done by hand was performed automati- 
cally, were, however, covered by patents. If these patents 
could be secured and arrangements made with the few ma- 
chine ^ops in the country which were then equipped for 
turning out machinery of that class, competition in can 
making and can selling would be greatly hampered. In- 
deed, if the possibility of competitors obtaining such ma- 
chinery could be cut off for a comparatively limited period, 
possibly even for a year or two, the can company which 
acquired a number of plants equipped with such machinery 
and which could obtain more of it from the manufacturers 
could, if its operations otherwise were wisely carried on, 
secure a domination of the market, which could not be se- 
riously shaken for years to come. The record shows that 
the deifendant d-id acquire such control, although, for rea- 
sons to be subsequently pointed out, it did not reap all of 
the results which it naturally expected therefrom. It sought 
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for fflx years to close to its competitors the machine shops 
which really counted. The largest manufacturer of auto- 
matic machinery for can-making purposes was the E. W. 
Bliss Company. For the sum of $25,000 a quarter, that 
company agreed that for six years it would not make cer- 
tain can-making machinery for anybody other than the de- 
fendant. The latter had made some claim that patents 
owned by it covered such machines. The Bliss Company 
did not think they did. In any event, it is unusual for 
the owner of patents to pay somebody else $100,000 a year 
not to infringe. From the Adriance Machine Company 
defendant agreed it would annually for six years take 
$76,000 worth of machinery. That amount represented the 
full capacity of the machine company. To the Ferracute Ma- 
chine Company, in return for exclusive privileges, the de- 
fendant guaranteed a profit of $10,000 a year for six years. 
Defendant induced the Bliss Company to break contracts 
which the latter had already made to furnish such ma- 
chinery, and, when the injured parties sued the Bliss Com- 
pany for damages thus resulting, the defendant paid both 
the expense of defending the suits and the substantial judg- 
ments some of the aggrieved parties recovered. 

An interminable mass of evidence has been taken to show 
what machines for can making were in use at different peri- 
ods, which of them at particular times were covered by pat- 
ents, and which were not, and the various shops in the coun- 
try at which such machines could [875] be made. It is im- 
possible to review this testimony in detail. The record am- 
ply justifies the assertion that for a year or two after de- 
fendant’s formation it was practically impossible for any 
competitor to obtain the most modern, up-to-date, automatic 
madiinery, and that the difiicnlties in the way of getting 
such machinery were not altogether removed until the ex- 
piration of the six years for which the defendant had bound 
up the leading manufacturers of such machinery. The con- 
tracts b^ween the defendant and some of these machine 
dtops Were smnetimes evaded. The machine makers had 
reserved die right to sell machinery for export to countries 
other than the United States and Canada. Some of that 
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machinery was exported and brought back to (he United 
States. Some of it never got further than the dock in New 
York or Jersey City, and thence found its way to a can- 
making factory somewhere in the United States. The de- 
mand for can-making machinery which sprang up at the 
time the defendant was organized, and largely in conse- 
quence of the policy which it then pursued, stimulated the 
supply, and other inventors and other machine shops, before 
very long, began to turn out some very good can-making 
machinery. 

TIN FI.ATE AT PBEFEBIiNTIAL FRlCliS. 

The record does not disclose whether the promoters of the 
defendant really had reason to believe that they would be 
able practically to shut off the supply of tin plate from their 
competitors, as Norton in 1900 and early in 1901 was at least 
willing that the trade should think. As already stated, none 
of the promoters have seen fit to tell their story under oath. 
As it turned out, all the Tin Plate Company was willing to 
do was to bind itself to sell its tin plate to defendant at a 
certain fixed figure, below the price at which it sold to any 
one else. This preferential discount or rebate amounted, 
when the published list price of tin plate was $3.50 a base 
box, to about 64 cents on the quantity of plate required to 
make 1,000 3-pound packers’ cans. This difference, the record 
shows, was far from negligible. In a close competitive 
struggle it might well have proved a decisive factor. 

DISMANTLING PLANTS. 

The defendant began to shut up plants so soon as it got 
possession of them. It kept on shutting them up until by 
April 21, 1903, it was operating only 36 can factories, and 3 
machine shops, and it then proposed to close 5 more of the 
former and 1 or 2 of the latter. There has been a good deal 
of profitless dispute as to the proper term to describe what 
was done. What the Government terms “dismantling” the 
defendant prefers to speak of as “ transferring ” or “ concen- 
trating.” What actually took place is clear enough, what- 
ever one may choose to call it. Two-thirds of the plants 
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bought were abandoned within two years of their purdiase. 
Many of them were never operated by the defendant at all, 
and others were closed after a few weeks or a few months. 
Where they had any machinery for which use could be found 
at some other of defendant’s plants, such machinery was 
transferred to the place where it could be used, which might 
be a few blocks away in the same city or hundreds of miles 
off in another [876] State. Where it was possible that a 
piece of machinery might some day be of some use, although 
there was no immediate call for it, it was sent to some aban- 
doned factory building to be there stored until it was wanted, 
or until it became clear that it never would be. Such ma- 
chines, and there appear to have been many of them, as were 
too obsolete for economical use, were broken up and their 
fragments sold as junk. Defendant has offered much testi- 
mony which shows that what it did, did not reduce the ag- 
gregate productive capacity of its plants below' that of those 
purchased by it. Nevertheless, it is quite probable that, dur- 
ing the process of closing old factories with a view of con- 
centrating production, there may have been a period in which 
the defendant was not able to turn out as many cans as it 
could have made had it simply continued to operate all the 
shops it had purchased to their full capacity. If so, the time 
during which this was true probably did not exceed a few 
months, or a year or two at the most; but, in any event, the 
reduction in productive capacity was a mere temporary in- 
cident, even if it be regarded as an inevitable one of the 
policy of concentration, and was not in itself the end sought 
or desired. Defendant shut down most of the plants it 
bought because that was by long odds the best thing to do 
witii them. Cans could be made cheaper elsewhere. 

FDBFOSE FOR WHICH DEFENDANT WAS FORMED. 

Def^dant denies that in its formation or early conduct 
there was any purpose to restrain competition or to secure 
a monopoly. It alleges that its organizers always had in 
mind the obtaining of some of the beneficent results which 
the record shows have in fact been realized. Its promoters 
have not seen fit, under the sanction and test of cross-exami- 
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lurfatm, to tell us so themselves. Apart, hovrevor, from any 
presumption which may be drawn from their failure to teke 
the witness stand, the facts dispose of this contention. The 
contemporaneous declarations of Norton show the purpose 
was to get into the combine all the important can makers 
and, so far as was practicable, the important makers of can- 
making machinery, as well. The carrpng through of the 
plan was always understood to be dependent upon the secur- 
ing of the greater number of the plants then engaged in 
business, a matter really of no importance, if the purpose in 
view had been nothing more than to engage in can making on 
a large scale and with up-to date facilities. 

No can factory at that time needed any other plant pur- 
chased to make it a complete economic unit. In this respect 
conditions differed from those which at that time existed in 
the steel industry. 

The business of lithographing on tin for the purpose of 
turning out decorated cans was then coming into vogue. 
There were can factories which had a decorating depart- 
ment. Most- of them did not have. There were . a few 
shops which decorated, but did not make cans. It does 
not appear that the work of turning out completed cans 
was in any other respect divided between or among two or 
more factories. All the shops, however small, did all the 
work of converting'tin plate into the finished can. If there 
had been any urgent reason for uniting [877] more closely 
tin lithographing and can making, there was no difficulty 
in doing so. Neither required any very large initial invest- 
ment in machinery or tools. 

There was no other conceivable reason, than the desire to 
suppress competition, for buying plants which it obviously 
would not pay to run, and at prices which in most cases far 
exceeded the cost of fitting up, with brand new and up-to- 
date machinery, factories capable of turning out several if 
not many times as many cans in the same time. It is in 
this connection that the prompt and wholesale dismantling 
is significant. What was done in that respect shows that 
the plants were bought, not for use, but to get them out of 
the market. If it be urged that they had an establUhed 
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bnoneas and good will which it was worth defendant’s while 
to pay for, the answer is twofold: First, that according to 
other claims of defendant, the methods followed by those 
concerns in their dealings with their customers were such 
that their good will was valueless, or certainly would become 
so when they were brought into competition with the man- 
ner of doing business defendant now says it was even then 
its purpose to adopt; and, second, that defendant paid quite 
as extravagant prices for plants which had neither good 
will nor established trade, for the simple reason they had 
not yet begun business at alL As, for example, one factory, 
which had not made a can and which had cost $16,000, was 
bought for $80,000, and another in this city, the machinery 
of which then recently purchased had cost $12,200, was sold 
to the defendant for $40,000. Very similar was the case of 
a man whose father had given an option on his established 
plant. The son thereupon put $10,000 in machinery and 
sold it to defendant for $20,000 of its stock and $40,000 in 
cash. He apparently thinks he did not get quite as much as 
he should. 

There can be no possible explanation of such transactions, 
except that the defendant and its promoters wanted to ex- 
tinguish competition and did not stop to inquire how much 
it would cost to do so. There could not have been any rea- 
son for paying a bonus of $100,000 a year to the Bliss Com- 
pany, and less amounts to Adriance and Ferracutc, except 
to make the re-establishment of competition more difficult. 
Securing, where possible, the covenants which bound the 
sellers not to engage in like business for 15 years within 
3,000 miles of Chicago, had the same end. One who sells 
his business with its good will may, in order that what he 
offers may command its maximum value, lawfully bargain 
that he will not impair its worth by engaging again in that 
business anywhere in the region in which he had formerly 
carried it on. Such a limited restraint is lawful because it 
is reasonable and does not go beyond the occasion for it, 
but there is no legitimate reason why one who has carried on 
a business in one city and in the region within 100 or 200 
miles of it dmuld be asked to bind himself not to engage in 
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the eame kind of business in some place thousands of miles 
away. Some cases have held that, under peculiar conditicms, 
a nation-wide restraint may be lawful. Assuming without 
deciding that that is true, it can only be when the business 
sold had itself extended from ocean to ocean. Not a single 
concern, which at or about the time of defendant’s organi- 
zation was bought by it, [878] had ever sold cans in any 
portion of the greater part of the territory in which it and 
its officers were required for 15 years to abstain from going 
into business. Many of them, probably, had never shipped 
a can more than a couple of hundred of miles from their 
factories. The record shows that even now freight rates, 
the imperative necessity on the part of the purchaser that 
he shall be sure of reasonably prompt deliveries, and other 
causes, impose very marked geographic limitations upon the 
area in which a single factory can sell its output in sub- 
stantial quantities. Defendant now seems to argue that 
no significance should be given to these restrictive cove- 
nants. The reason by which this argument is sought to 
be sustained is rather out of the ordinary. It is said that 
no attention should be paid to these covenants because they 
were clearly illegal and every one knew they were. One 
reply is that people who were acting under the advice of 
about as able lawyers as were to be found anywhere do not 
deliberately and repeatedly do clearly illegal things without 
having a purpose in so doing, and especially do they not 
pay $400,000 to a single firm in order to have that illegal 
thing done by its members. 

It is true that defendant has taken no legal proceedings 
to enforce these agreements, although the industry of one 
of its counsel has brought together in its brief 34 cases in 
which, according to him, the record shows that persons who 
have entered into the covenant broke it. Nevertheless, it 
was by no means always the idle thing the defendant now 
says it was. Defendant’s representatives did not always 
speak in that tone. They more than once reminded persons 
who had signed it of its existence. It meant something 
even to defendant’s counsel when they were cross-examimng 
witnesses in this case. They frequently and quite naturally 
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diowed that tiiey thought rather ill of one who had made 
such an agreement and had not kept it. In point of fact, 
some of its signers, perhaps many of them, believed it to 
be binding. StiU others, and they were unquestionably nu- 
merous, having signed it and taken money or money’s worth 
for signing it, felt in honor bound to keep it. Such men 
cared nothing for what a court might say as to its legal 
enforceability. Their consciences enforced it as against 
themselves. The only possible reason for exacting its sig- 
nature must have been to make probable that nowhere in 
the country would their skill be available for can making. 

PRICES RAISED. 

With practically all the can plants in the country in its 
hands, with the control of the really effective can-making 
machinery secure for some time to come, it seemed that it 
would be a long while before there could be any chance 
for competition worth bothering about. Many people 
thought so. As already stated, many of the most experienced 
men in the business had been largely influenced in their 
selling out by the fear that successful competition with 
defendant could not be carried on. This forecast did not 
take sufficiently into account the extent to which, from the 
start, the defendant found itself handicapped, by the way 
in which it had been formed. The absurd prices paid for 
can plants which it did not want and could not [879] use, 
and the immense sum absorbed by its promoters, had re- 
sulted in a tremendous over-capitalization. As already 
pointed out, it started with scarcely any free working capi- 
tal. It could not wait for its profits. They must be made 
at once and in large volume, otherwise it would be upon 
the rocks before it was well started on its voyage. Prices 
had to be raised. This raising had the added advantage 
of furthering the general acceptance of the idea that the 
defendant was going to be a tremendous money maker. In 
that way the process of absorption of the large mass of its 
undigested securities with which the promoters were doubt- 
less still struggling would be greatly aided. Prices were 
pnt up. There is much dispute as to how great the rise 
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was. That, of course, depends largely on what haiEW is 
taken for the comparison. As compared with the prices 
prevailing three years before, it was vexj great. It was 
appreciable, but not so striking, when contrasted with th<M3e 
quoted after the formation of the defendant had become 
probable or certain. Comparisons of one year with another 
during that period are ditTicult because of the violent fluctua- 
tions which then took place in the price of tin plate. Tin 
plate from 1896 to 1898 was low, being lower in the last- 
named year than any year before or since, while from 1899 
to 1902 it was higher than at any other year from the time 
when the making of it had become actually established in 
this country, down to the filing of the petition in this case. 
It was very decidedly higher in 1900 than it was in 1901. 

Defendant argues that whatever rise in prices it made was 
slight. The uncertain recollections of witnesses as to what 
took place at a particular period 13 or 14 years before they 
testified are not usually of great value. More importance 
may justly be given to the recorded facts of actual transac- 
tions then made ; but, for the understanding of the real sig- 
nificance of some of them, more knowledge as to all the sur- 
rounding circumstances is required than can be now easily 
obtained. It is not worth while to go into such inquiries. 

COMPETITION REVIVES. 

What happened shows that prices were put up to a point 
which made it apparently profitable for outsidei^ to start 
making cans with any antiquated or crude machinery they 
could find in old lumber rooms or which they could have 
made for them in a hurry, or even to resume can making by 
hand. The evidence on these points is absolutely conclusive. 
Can making became attractive. Any number of people be- 
gan to make cans, or, at least, began to try to make thengu 
Perhaps in some cases the prices which had been pud for 
can shops made them hope that if they could get a can diop 
they would be able to sell out at a figure which would make 
them comfortable for the rest of their day& At first,; the 
defendant seems to have thought it would try to buy th^ 
out, and it bought a few of them, as already has besn, 04 sn- 
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tioned; but in a few weeks, if not in a few days, it became 
plain that such policy was impossible. In the first place, 
its money was gone. It still had between $2,000,000 and 
$3,000,000 of stock which might be sold, but there was al- 
ready doubtless so much of that stock seeking a purchaser 
that it was becoming more and more difficult [880] to keep 
quotations up to the issue price. There were too many new 
shops to buy them all, and, as it has turned out, it was easy 
enough to start some more. The real remedy would have 
been to reduce the price of cans. If defendant had not been 
under the necessity of realizing large and quick profits 
doubtless it would have done so. Its mere cost of operation, 
excluding any allowance for capital investment, must have 
been below that of many of its poorly equipped competitors 
who then rushed into the field. But, if prices had been re- 
duced, the idea that there was a speedy fortune to be made 
by defendant's stockholders would have been too speedily 
dispelled. Other devices were resorted to. The attempt to 
keep up the price of cans was persisted in. In an effort to 
do so, the defendant itself sent brokers into the market and 
bought some millions of cans from its rivals. Some of these 
were very badly made, as was to be expected from new 
shops, equipped with wretched machinery and hastily 
rushed into business. These cans were stored for a while, 
and ultimately such of them as were salable at all were sold 
for what they would bring. Possibly these purchases did 
keep up the price longer than would otherwise have been 
the case. 

RAISING PRICES DURING THE CANNING SEASON. 

Following the practice which had been common before its 
day, and to put an end to which it now says was one of the 
principal objects of its formation, defendant raised its 
prices as the canning season of 1901 advanced, until they 
reached the maximum in August, September, and October 
of that year. Taking the price of tin plate into account, 
they were then roughly about 60 per cent greater than the 
prices which fi'om 1910 to 1913 prevailed, and for which 
cans had been purchased in a number of the years preceding 
95826*— 17— VOL 6 81 
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defendant’s formation. The defendant seems to have real- 
ized its mistake, and the 1902 prices were materially lower. 
In 1908, prices were again rather sharply raised, but by the 
dose of the packing season of 1904 they had been brought 
down to a trifle above that which has been their subsequent 
average. By that time the opportunity absolutely to mo- 
nopolize the market had been lost. It is true that many, 
apparently the great majority, of the people who in 1901 
rushed into can making were forced out of business, so soon 
as prices came down from the abnormal heights to which 
they had been lifted. The record contains quite a sugges- 
tive list of such concerns whose history was like that of the 
seed sown on stony ground ; but there were others who went 
into the business with more resources, both in money and 
brains, and, consequently, with greater staying powers. The 
demand for can-making machinery had stimulated the sup- 
ply, and, while the so-called “ independents ” were not until 
1907 able to get the best automatic machinery, they could 
after 1902 obtain far better machines than were accessible 
to them in 1901. Moreover, tin-plate mills, other than those 
controlled by the Tin Plate Company, were being estab- 
lished. Those who were minded to stay in the can-making 
business as competitors with the defendant were free by this 
time from the apprehension that it could cut off their 
supplies of either tin plate or machinery. It [881 1 doubt- 
less could get the former cheaper and the latter better than 
they could, but it was greatly over-capitalized, and they 
might stay in the struggle with some reasonable chance of 
surviving. 

THE LEOAIi SITUATION IN DEFENDANT’S EABLT TEARS. 

Such is the history, as the record discloses it, of the 
genesis of the defendant, such the story of its organizatitm 
and of its conduct during the^ first years of its existence. 
It is clear an attempt was made both to restrain and mo- 
nopolize the interstate trade in tin cans. Trade was re- 
stiuinedi For a moment a substantial monopoly was ob- 
toined, and in many sections of the country, Itmgmaintaiiied. 
So far as one- can judge, it might have been held almost' or 
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^te everTwhere had not the very determination to make it 
ostensibly perfect at the start, combined with the reward 
whidi the promoters felt they were entitled to take at the 
beginning, compelled it to attempt a premature harvesting 
of the monopolistic fruit. Upon such state of facts, had 
the Uovemment then asked for a dissolution of the defmid- 
ant, it is difficult to see how the demand could have been 
refused. No matter what view might have been taken on 
any of the questions now still open to dispute as to the con- 
struction or application of the Anti-Trust Act, there was a 
restraint of competition and an attempt to monopolize, 
which, so far from being merely incidental to any legiti- 
mate purpose, had themselves put obstacles, and unnecessary 
obstacles at that, in the way of attaining the benefits which 
larger capital, better organization, and more efficient busi- 
ness methods might have naturally brought about. 

THB RECENT CONDUCT OP DEFENDANT. 

Beside charging the defendant with in effect fixing the 
price of cans throughout the country, the Government speci- 
fies certain unfair practices of which it says the defendant 
has been guilty, and alleges that there are still others of 
which the Government has no certain knowledge, but which 
would be developed in the course of taking the testimony. 

Before considering the question of how far the defendant 
does determine the prices at which cans are sold, it will be 
more convenient to inquire to what extent, if at all, the evi- 
dence sustains these other charges of the Government. At 
the outset, it may be said that the testimony has disclosed 
nothing in the recent conduct of defendant, other than that 
which the Government particularizes, to which any serious 
exception, or indeed any exception at all, can be taken. 

CBABOE THAT THE CAN COSIPANT COMPELS CONSUMERS TO TAKE 

ALL THEIR CANS FROM IT UNDER PENALTY OF GETTING NONE. 

The Gkivemment’s petition charges that the defendant in- 
duces or compels its customers to enter into long-time con- 
tracts to purchase cans exclusively from it, and prevents 
fltcnt from ilealing with sudi independent establishmenta as 
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exist, by threats, among others, that it will cancel contracts it 
already has with them, and will refuse to sell more cans to 
them. It is true that defendant sells a large portion of its 
cans under contracts by which, for a definite time, it agrees to 
[882] furnish, and the customer to buy, all of the cans he 
will need in his business. Many of these contracts are for 
two or three years, some for as long as five. 

CONTRACTS FOR SEASON’S REQUIREMENTS. 

Prior to the formation of the defendant, packers’ as well 
as general line cans were almost exclusively sold under con- 
tracts which required the seller to furnish, and the buyer to 
take, a certain definite number of cans within a certain 
limited time, at a fixed price. There might be some leeway 
as to quantities. It is possible that sometimes the contracts, 
either by their terms or by the way in which the parties acted 
under them, really amounted to a bargain to supply at a fixed 
price a packer’s requirements for the season. Such cases 
were, however, rare. The rule was otherwise, and under it 
the packer was often put to great inconvenience, and not in- 
frequently suffered serious loss. Sometimes strikes among 
the can-maker’s employes, a breakdown in his machineiy, or 
his inability to get tin plate, prevented prompt delivery. 
More often it turned out the buyer had not bargained for 
all the cans he needed. Until the season was well advanced 
it was not possible to know how many he would require. He 
was usually under contract to take all the tomatoes or other 
fruits or vegetables raised by certain farmers and growers. 
Too much or too little rain, destructive hailstorms, early 
frosts, might cut down the crop. None of these troubles 
might be experienced, and the output might be large. The 
canner could seldom afford to carry over any great number 
of cans from one year to another. He was therefore afraid 
to bargain for more than he felt reasonably sure he could 
use. When they did not suffice, he was forced to buy at the 
prices then prevailing. Usually the same crop conditions 
which sent him into the market simultaneously drove others 
there. The can makers, ns a rule, sold the cans for which 
contracts were early made st very low prices. They looksed 
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for their, profits to the late season demand. Then the canner 
had to have cans, and frequently had to take the first he 
could get, no matter what was ai^ed for them. The differ- 
ence in price between cans bought early and these bought late 
was oftw great 

Not long after the defendant was formed, it made some 
contracts by which it undertook to supply a packer with all 
the cans he would require for a season at a price which was 
to remain fixed through the year, no matter how many he 
took. Many of these contracts contained provisions by 
which the cans taken early in the year would be furnished at 
a somewhat low'er price than those which were not ordered 
until late in the season; but the prices, whether they varied 
with reference to the time of delivery or not, were fixed in 
advance. So far as one may judge from the record, the 
inauguration of this practice was more accidental than in- 
tentional. As already stated, during the first year of de- 
fendant’s existence, it followed the old custom of the trade 
of raising its prices as the season progressed. During March 
and early April, it sold three-pound cans at $24 a thousand. 
On April 25th it advanced them to $24.50; on May 1st, to 
$25. Another dollar was added on the 1st of June, and still 
another on the [883] 1st of July, the price then being $27. 
On August 1st, when the tomatoes were beginning to ripen, 
$3 a thousand more was put on, so that $30 was asked. 
That figure continued until November 1st, when. Jack Frost 
having presumably put an end to most of the demand for 
packers’ cans for that season, a drop of $7.50 a thousand 
was made ; $2.50 more was taken off on December 1st, so that 
the price when packing was going on was 50 per cent greater 
than it was after the season had closed. 

No clear statement of the circumstances under which origi- 
nated the practice of contracting to furnish a packer with 
all the cans he would need for the season, at a price deter- 
mined in advance, is found in the record, but its advantages 
from the standpoint of the consumer were so great that it 
qaeedily went into almost universal use, and, after defend- 
ant’s first year, there does not sibem to have been anything 
moro than a very moderate diffeirence between its mid- winter 
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and its mid-summer prices. Under the old method of sdling, 
in jrears of bounteous crops, the csnner would be required 
to pay lor the extra cans he needed a price rery much in 
excess , of that ordinarily prevailing, while in years of 
scarcity of canable fruits and vegetables he would have cans 
on his hands which could be sold only at a material loss. 
Many consumers have testified. They are practically unani- 
mous in their approval of the new method. They know in 
advance what the cans will cost them, and make their own 
contracts and arrangements accordingly. Only a large com- 
pany can carry on business and sell cans in that way. Prob- 
ably it can only safely do so when it has a number of fac- 
tories located in different parts of the country. A shop, the 
possible production of which could not exceed a certain 
figure, could not well afford to do all its business under such 
contracts, because, if it did, it would either have to limit its 
^gagements, so that in years of ordinary consumption it 
would sell only a percentage of its possible output, or else 
would expose itself to the possibility of heavy damages in 
years when there was a large demand because it had con- 
tracted to furnish more cans than it could make. The larger 
the plant and lesourccs of any particular can maker, the 
less dangerous such contracts would be to it. Even so, there 
would be risks, and serious ones at that, unless he had fac- 
tories in different canning sections in which it was not likely 
the crop conditions would be precisely the same. 

CONTBACTB FOR MORE THAN ONE TEAR. 

From the record it appears doubtful whether the prac- 
tice of making contracts for more than one year originated 
with the defendant or with some of its competitors. In 
such agreements the seller finds it necessary to protect itself, 
and also its customers, by providing that the price shall 
rise or fall with the rise or fall of the price of tin plate. 
An inducement usually given by the defendant, and such of 
its competitors as make these long-time contracts, is the re- 
duction in price of 25 cents a thousand from the regular 
list price of cans. This discoimt, which never amounts to 
more than 2^ per cent of the price, is relatively as wdl as 
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i^bsolutely small. If a man wants to make a contract for a 
long term, he will probably prefer to make it with a [884] 
strong concern rather than with one which is financially not 
so robust. It is therefore possible, or indeed probable, that 
the coming into fashion of these long-term contracts has in 
that way been of more advantage to the defendant than to 
its competitors; but, if so, the result appears to have been 
accidental rather than premeditated. 

The charge of the Government that the defendant refuses 
to sell persons who will not make long-term contracts with 
it, or refuses to «ell those who buy any of their cans 
from its competitors, is disproved. Probably a hundred or 
more witnesses from different parts of the country testified 
that though they were under contract to take their cans 
from competitors of the defendant, and had in fact been 
taking their cans from such competitors for years, the de- 
fendant was always ready and willing to sell them cans 
when any accident or mistake, either at the plant of the com- 
petitor, or on the part of the transportation lines, left the 
consumer unsupplied. Such cans were sold them at the 
regular list prices; that is, at the prices the defendant 
charged those who bought exclusively from it. Indeed, it 
would appear that some of the defendant’s competitors con- 
duct their business upon the assumption that defendant will 
do this very thing. They feel they can safely agree to fur- 
nish many customers with all the cans they will need in a 
season, because, if they are asked for more than they can 
make, they know at what price the extra amount needed can 
be obtained from the defendant. In that way they are able 
in advance to calculate accurately the maximum risk they 
will run. 

EFFECT UPON THE TRADE OF THE PREFERENTIAI. PRICES AT 
WHICH DEFENDANT OBTAINED TIN FLATE. 

The Government alleges that the same persons, in the 
main, who organized and always dominated the defendant, 
organized the American Tin Plate Company, since absorbed 
by tile defendant, the American Sheet & Tin Plate Com- 
pany. It says some of them are now directors of the United 
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States Steel Corporation, which owns substantially all the 
stock of the American Sheet & Tin Plate Company. These al- 
legations may, for the purpose of this case, be taken as estab- 
li^ed. It also may be admitted that at the time the Gov- 
ernment’s petition was filed the defendant, the Tin Plate 
Company, produced, if not 60 per cent of the tin plate con- 
sumed in the country, as the Government alleged, at least 
50 per cent, as it itself admits, and that it is by far the 
largest single producer of tin plate. 

Down to some months before the institution of these 
proceedings, the Tin Plate Company was under covenant 
to give the defendant its tin plate at a fixed number of cents 
a base box less than it furnished such plate to any one else. 
Since April, 1913, it sells the defendant below its pub- 
lidied list prices, but it no longer binds itself to require 
all others to pay those prices. Whether it has exercised 
the liberty thus reserved, the record does not show. The 
preferential rebates received by the defendant from the Tin 
Plate Company in the period from 1902 to 1913 amounted 
to the large sum of $9,000,000. The answers of both the 
defendant and the Tin Plate Company claim that these 
transactions were normal and the allowances were those 
[886] which .would naturally be made to an exceedingly 
large consumer. The facts seem to show that the parties 
themselves did not so regard them. Tin plate was billed 
to the defendant at the fixed list price, and the rebate was 
subsequently paid. Great precautions were taken by the 
defendant to conceal the facts from most of its book-keepers, 
and even from some of its officers. The rebates, when ob- 
tained, were entered upon the books of the defendant in 
such a way as to conceal their origin. During the early 
years of defendant’s career, its competitors in most, if not 
all, instances, were compelled to pay the full list prices. It 
has often been possible, in recent years, for such competitors 
as were considerable consumers, and who were familiar with 
the conditions and knew how to bargain to advantage, to 
buy tin plate from the so-called ‘‘independents” at some 
cents below list figures. This was especially true, of course, 
at times when the demand for tin plate was relatively small. 
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The amount of reduction they could secure depended upon 
circumstances and frequently, probably usually, has been 
less than the amount of defendant’s preferential. It has 
only seldom been more. The effect of such a bargain as that 
which long subsisted between the defendant and the Tin 
Plate Company may be very far-reaching. For years the 
defendant was under contract to sell the largest fruit pack- 
ers on the Pacific Coast cans cheaper than it sold them to 
anybody else. For eleven years it bought its tin plate 
from the Tin Plate Company under an agreement by which 
it got it at a lower price than any other consumer. The 
Tin Plate Company itself is a subsidiary of the United 
States Steel Corporation. To make the chain complete, all 
that would seem necessary would be a company which 
operates a large number of w^holesale and retail grocery 
stores, and to have that concern make a bargain with a 
canning company enjoying the special preferential rates. 
Whether such a chain, if established, would do any harm, 
this record does not require to be decided, and furnishes 
little data upon which such a decision could be based. As 
already stated, the preferential ended in April, 1913, some 
seven months before this suit was brought. The defendant 
still buys its tin plate at prices lower than the quoted list 
prices of the Tin Plate Company; but it no longer has a 
right to require the Tin Plate Company to allow it such 
a reduction below any price at which the Tin Plate Com- 
pany may sell to others. The Government claims that its 
investigation of the status of the defendant had begun before 
April, 1913, as the defendant knew. It says that the change 
in the agreement was the result of such knowledge. The 
preferential contract had, however, in fact been terminated 
before this suit was brought. It will be unwise to decide 
as to the legality or illegality of such an agreement in any 
case which does not make it necessary to do so. If any 
such exclusive privileges have been granted in form or in 
fact since the 15th day of October, 1914, they will be sub- 
jected, not only to the provisions of the so-called ‘‘ Sherman 
Act,’’ but also to those of the second section of the act of 
the date mentioned (act Oct. 15, 1914, c. 323, 88 Stat. 730), 
in so far, if at all, as the same may be applicable. 
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MAXING CANS FOR ONX’s OWN USB. 

[886] The Government farther charges that, because the 
defendant buys its tin plate cheaper than anybody else, it 
has extended its control over the can trade by selling cans to 
packers who make their own, at prices lower than those at 
which they can make them. Unquestionably, defendant has 
sold cans to some users at prices which made it cheaper for 
such users to buy from it than to make their own cans. It 
does not appear that in any of these cases the defendant sold 
its cans below its regular list prices, and, in most of the cases 
in which users found it more profitable to buy from it than to 
make their own cans, the situation would have been the same 
had it paid the same price for its tin plate as everybody else. 
Had it paid as much as other can makers for its tin plate, it 
might have charged more for its cans. If it had done so, 
there are doubtless instances in which it would still have 
paid some canners to make their own cans, although, at the 
price which actually prevailed, it did not. 

The ordinary packers’ cans are not hard to make. They 
do not require a high degree of skill in the workmen. While 
the cost of the best machinery for making them is now much 
greater than it once was, it is, after all, not very large. 
Nevertheless there are many packers who are not able to 
make their own cans as cheaply as they can buy them, either 
from the defendant or from its competitors, or else do not 
save enough by making them to lead them to think it worth 
while to take the trouble and risk of so doing. The fact 
that in a number of instances can users have ceased to make 
their own cans and bought them from the defendant proves 
little. Sometimes it is true the defendant has purchased tiie 
can-making machinery belonging to such consumers of can& 
The amount paid may not infrequently have been more than 
the machinery would have brought in the open market. It 
does not ever appear to have exceeded the cost to the customer 
and usually was less. In such transactions, it is difficult to 
see anything that might not well be done by any can maker 
who thought he could thereby for some years secure the pat- 
ronage of a large customer. 
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DSraKDAKTS’ COKGBAIjMEKT OF ITS COKTBOi;i OF ITS SUBSIDIARY 

COUPAMIES. 

The Government’s petition charges that the defendant has 
concealed its control of some of its subsidiary companies, and 
has caused them to be carried on as if they were among the 
number of its independent competitors. 

An attempt was made to show that this was the case with 
the Sanitary Can Company and the Union Can Company of 
Home, N. Y. The stock of each of these concerns was bought 
by the defendant in 1908. At that time public announcement 
was made that the defendant had acquired an interest in 
them. It is true that the extent or character of that interest 
was not stated, and that the defendant maintained the separate 
corporate existence of each of them and operated them largely 
through their own ofScers and employees; that, under such 
circumstances, these companies have since advertised their 
wares without saying anything about their connection with 
the defendant scarcely furnishes ground for criticism. 

[887] The like cannot be said as to what it did or caused 
the American Stopper Company to do. Since 1905, that 
company has been a subsidiary of the defendant. The fact 
was not publicly disclosed until 1909. During the interven- 
ing four years, the Stopper Company advertised itself as the 
largest maker of tin boxes “ outside of the trust ; ” the trust, 
of course, being the defendant. Deliberate deception was 
also for years employed to conceal its ownership of the 
Union Stockyards Can Company of Chicago. Defendant’s 
control of this concern dates from November, 1906. Down 
until the close of 1909, if not longer, it was operated as an 
independent company. During this time one of the de- 
fendant’s high officers conveyed its orders to the nominal 
head of the dependent company. By his directions, the con- 
nection between the two was kept secret. There were those 
in the trade who, nevertheless, guessed that there was some 
relation between them ; but, as its manager testified, he lied 
down their suspicions. The reason for all this mystery was 
the usual one in such cases. The defendant wanted to use 
the Stockyards Can Company to fight its general line com- 
petitors in the Chicago district, while still maintaining its 



492 


230 FEDERAL BEPOBTEB, 88S. 


Opinion of tbe Court. 

own prices. The manager of the subsidiary testified that, 
if he could get the trade of such competitors without cutting 
prices, he was told to do so, but, if a cut was necessary, he 
was to make it. 

There can be no question as to either the moral or legal 
character of such methods. Laying aside all ethical consid- 
erations, the wonder always is that a great company like de- 
fendant does not see that it cannot afford to be caught in 
such a position, and, in the long run, caught it is likely to be. 
The loss of dignity and prestige in the public eye must 
usually cost more than was gained, even if nothing worse 
happens. It is like enough to suffer from lowering the moral 
tone of its own employes. The practice referred to, how- 
ever, ceased three years or more before the institution of 
these proceedings. 

SUBSEQUENT PURCHASES OP CAN PLANTS. 

The Government charges that defendant, since its organi- 
zation, has, by purchasing a number of competing plants, 
continued its attempt at monopoly. Defendant has bought 
control of 12, 2 of them before January 1, 1903, the other 
10 between April, 1905, and June, 1909. None was taken 
over in the years immediately preceding the filing of the 
petition. 

The first bought was that of the Andrews-Bones Com- 
pany of Omaha. It was a small concern. The price paid 
was little above its apparent value. The transaction was 
without significance. 

The lease of the factory of the Union Can Company of 
San Francisco for a term of five years from January 1, 1903, 
was a more important transaction. Norton had sought an 
option upon it. He failed to get it, because the California 
Fruit Canners’ Association, which was and is a large con- 
sumer of cans, in self-defense, as it thought, bought 60 
per cent of the company’s stock. About a year after de- 
fendant’s organization, it and the Canners’ Association 
reached an understanding. The association then agreed 
that for five years it would buy all [888] its cans from 
def^dant. The latter promised to charge every other can- 
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net on the coast, with two exceptions, $1 a thousand more 
than the association paid, the discrimination against the two 
exceptions to be but half - as great, or only 50 cents a 
thousand. The association has apparently ever since bought 
its cans from the defendant. The lease of the Union Can 
Factory was one of the terms of the alliance between defend- 
ant and the association. Somewhere about 1908 that plant 
was abandoned. The defendant bought some of its machin- 
ery ; the rest was stored. 

It is unnecessary to inquire closely into the nature and 
effect of this incident or series of incidents. Giving them 
all the significance for which the Government contends, 
they show nothing more than that as late as January 1, 1903, 
defendant was still attempting to accomplish its original 
illegal purpose, although it was working to that end with 
much less thoroughness and system than it once had used. 

The next purchase, made in the spring of 1905, was that 
of the American Stopper Company, of Brooklyn. That 
and the acquisition of the Union Stockyards Can Company, 
of Chicago, in November, 1906, were made in part at least 
with the purpose of using those concerns in one of the least 
defensible ways in which powerful corporations have waged 
war upon their competitors. In each case, as already stated, 
the fact of defendant’s ownership was for years denied, and 
one, if not both, of these subsidiaries was put to the same 
use as the fighting ships which figure in United States v. 
Hamburgh- American S. S. Line, 216 Fed. 971. From any 
other standpoint the purchase of the Union Stockyards Can 
Company was unimportant. It was a feeble concern, with- 
out any apparent power to continue effective competition. 

The Stopper Company was a much stronger organization. 
Its origin was modest enough. It was formed in 1900 to 
make, as its name indicated, bottle closures. In 1901, after 
the organization of the defendant, it began manufacturing 
decorated tin boxes. Its going into this line was in part 
the result of the high price to which defendant had at that 
time raised the price of cans. The Stopper Company’s 
business grew and flourished. In 1905, when its real estate 
and machinery were worth perhaps a quarter of a million, 
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its annual consumption of tin was about 20,000 base boxes a 
year. 

In November, 1905, the Norton-Edgar Can Company was 
purchased. This concern was organized by one of the 
numerous Norton brothers. It manufactured paint and 
varnish cans principally. It started business early in 1903, 
and less than three years afterwards was sold out to the 
defendant. It never was prosperous. 

In the month of November, 1906, the United Can Com- 
pany and the Federal Can Company, both of San Francisco, 
and the Kendall Can Company of Astoria, were acquired. 
The two former were managed by a gentleman who had once 
been in defendant’s employ. In May, 1904, he and his asso- 
ciates bought the United Can Company. It was then a 
small concern. Under their management it flourished, and 
by 1906 was selling 40,000,000 cans a year. They took over 
the property of the Federal Can Company, and with it 
certain exclusive licenses to operate in the Pacific Coast 
States under patents belonging to [889] the Max Ams Ma- 
chine Company. The Kendall Company was a sub-licensee 
of the Federal Can Company. The purchase of these three 
companies and their exclusive licenses materially strength- 
ened defendant’s hold upon the can trade of the Pacific 
coast. 

About January 1, 1909, the Union Can Company and the 
Utica Industrial Company, both of Rome, N. Y., as well as 
the New Hartford Canning Company of New Hartford, in 
the same State, were acquired. All three were closely allied. 
They were apparently controlled by Sanford F. Sherman, a 
brother of the late James S. Sherman, then Vice President 
elect of the United States. The New Hartford C anning 
Company was primarily engaged in the business of canning 
fruits and vegetables. Since 1880 it had made its own cans 
and sold the surplus. Norton had attempted to get it for the 
defendant, but had failed. The Union Can Company was 
not organized until 1906. The two concerns together annu- 
ally consumed about 90,000 base boxes of tin plate, and sold 
abwt one-half of the packers’ cans used in the State of New 
York; The Utica Industrial Company was principally en- 
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gaged in constructing machines under patents it owned. 
These patents w«re for the invention of one Charles W. 
Graham, who was in the company’s employ, and who ap- 
pears to have had quite a genius for developing automatic 
can-making machinery. The three companies were prosper- 
ous, but the volume of their business compelled them to bor- 
row money. Mr. Sherman had to indorse their paper. He 
wi^d to be free of the burden. He opened negotiations with 
defendant and effected a sale for $275,000, a price appar- 
ently liberal, perhaps even generous, but far removed from 
the extravagant sums which defendant had formerly paid. 

The New Hartford Can Shop and the machine shop of the 
Utica Industrial Company were dismantled, and some of the 
obsolete machinery of the former was junked. 

It is perhaps worth while to note that of these 12 concerns 
only two made cans prior to March, 1901. Norton had tried 
to get both of them. He failed, because their owners were 
large can consumers and feared to surrender the control of 
their can supply. It is, of course, obvious that these pur- 
chases of a dozen plants during a period of some seven years 
do not even tend to show that the defendant from 1902 to 
1909 made any attempt to secure all or a greater part of the 
can-making plants of the country, as in 1900 and 1901 Nor- 
ton and those for whom he acted did. In many, if not in 
most, of the cases in which the defendant did buy, the sellers 
sought it. The effect of the purchase was the same, no mat- 
ter who began the negotiations; but, in judging defendant’s 
intent, the fact that the owners came to it, and not it to them, 
is significant. 

ALLEGED MOKOFOLIZATION OF THE 8ANITART CAN BUSINESS. 

The defendant made one other purchase. It was in some 
respects more important than any or all of the others, for 
through it defendant secured the prominent place it still 
holds among the makers of so-called “sanitary cans.” 

A packer understands a can by that name to be one in 
which the whole top in one piece is put on the can after 
the latter has been filled [890 1 and in which such top is 
secured in such a manner that the medium used to seal it 
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hermetically does not come in contact with the contents of 
the can. Such cans had been used in Europe for years 
before the formation of the defendant. Max Ams was a 
firm engaged in the business of putting up canned fish, 
jellies, condiments, etc., and had a large export trade. Its 
European customers objected to the hole and top cans sealed 
with solder, then almost in universal use in this country. 
The rubber gaskets employed in Europe for sealing cans 
were not available here, and if they had been the time and 
cost of inserting them would have been a serious obstacle 
to their use. One of the firm invented a liquid compound 
which could, in coimection with machinery, types of which 
had already been developed in this country, be used to seal 
the cans. About 1904, he thought his experiments had suc- 
ceeded to an extent sufficient to justify him in exhibiting 
his methods at the packers’ convention of that year. In 1902, 
the Max Ams Machine Company was incorporated and began 
to manufacture, or rather to adapt, machines for closing 
such cans. The defendants Bogle and Cobb were connected 
with the Cobb. Preserving Company, of Fairport, N. Y. 
They became interested in sanitary cans and, at the instance 
of Ams, began to manufacture them on a larger scale than 
he was equipped to do. They were canners, and they made 
the cans for their own use and sold the surplus. The con- 
sumption of sanitary cans increased. In 1904, they organ- 
ized the Sanitary Can Company, and thereafter their busi- 
ness in making and selling sanitary cans grew from about 
$150,000 to nearly $2,000,000 four years later. They had 
troubles. Things did not always work right. A good many 
of their cans were defective, or the packers did not know 
how to use them and claimed they were. They had to pay 
out large sums in damages. They branched out largely. 
They built additional factories in different parts of the 
country. The very rapidity of their growth imperiled their 
financial condition. Not only were the resources of the 
company itself strained, but so were those of the indi- 
viduals largely interested in it. Along came the panic of Oc- 
tober, 1907. The men at the head of the company, and who 
had indorsed its paper, became somewhat alarmed for thdr 
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future. They feared they had on hand more of a task 
than their means would enable them with safety to handle. 
They looked about for a possible purchaser. The defendant 
naturally occurred to them. The fact that it was the largest 
concern in the business made them, as a few months later 
it made Sherman, turn to it. In periods of stress, it fre- 
quently happens that the largest competitor in any line of 
business is the only possible purchaser for one of its smaller 
rivals, who has become financially involved. As, for ex- 
ample, the United States Steel Corporation was the only 
concern which could in a hurry and in a time of panic buy 
the Tennessee Coal & Iron Company, when those interested 
in the latter had to have instant relief. The largest organi- 
zation in any line of business may not unnaturally grow 
otherwise than by the use of what ordinarily would be 
thought of as its competitive advantages. The fact that 
any of its competitors who feel they must sell are most 
likely to make it the first offer, and that usually acceptance 
is for it a far less sef891]rious matter than it would be for 
almost any one else, is one of the causes which contribute 
to such expansion. 

At the same time, defendant entered into certain contracts 
with the Max Ams Machine Company, by which it secured 
for some years the exclusive right to use the latter’s closing 
machines. Of what significance are these transactions? 
The defendant, before they took place, had begun the manu- 
facture of sanitary cans, which of course were sold in com- 
petition, with those made by the Sanitary Can Company. 
Those cans were coming into public favor. Defendant 
might, even if it had not been already far and away the 
most powerful factor in the entire can trade, have wished 
to secure plants which made a specialty of such cans and 
were fitted for their manufacture. In short, had it not been 
conceived in the sin of defying the Anti-Trust Law, such a 
purchase could hardly have been said to show an intent to 
restrain competition or promote monopoly. 

The weight which should be given to these various pur- 
chases and to the fact that similar transactions are like 
enough to take place in the futurei whether defendant spe- 
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daily wishes them or not, may be most profitably considered 
in connection with the Oovernment’s contention that the de^ 
:fendant’s size and power is so great that through them it 
dominates the industry, and, because such size and power 
were in the first place illegally acquired, the court must now 
take them away. 

PBICES OF SANITARY CANS. 

The Government charges that, through the control the 
defendant has acquired over the sanitary can business, it is 
able to exact, and does exact, for those cans a higher price 
than for other kinds of packers’ cans, although they cost no 
more to make. Sanitary cans are sold at higher prices than 
packers’ cans of like sizes, and it is probably true that they 
are no more expensive to manufacture. It is, however, the 
custom of can makers to furnish to purchasers of such cans 
can-closing machines at nominal, or at all events at very low, 
rents. There has been in the last few years a rapid improve- 
ment in these machines. Those in use one year frequently 
became obsolete a year or two later. It is therefore quite 
possible that the margin of profit on sanitary cans is in fact 
no greater than on the old hole and top cans. It would not 
be surprising, however, if the reverse were true. In most 
lines of production, greater profits are made on compara- 
tively new things than on those which have been known and 
used for many years. It does not appear that any special 
significance should be attached to the figures at which sani- 
tary cans are sold. 


The Government alleges that, ever since the defendant was 
formed, it has controlled, and at times has increased, the gen- 
eral market prices of cans. It is charged that not only does 
it fix the price of the output of the plants controlled by it, 
but that so great is its predominance in the industry that 
those prices are followed of necessity by the independent 
manufacturers, and thus all substantial price competition is 
sU|(imated. It is said that defendant has exercised, and at 
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ihe time of the filing of the petition was still exercising, 
tiiis control to lower 189SJ or raise unduly and arbitrarily 
the price of its product. There is no question that since 
1901 the defendant has very largely fixed the price at which 
packers’ cans have been sold throughout the United States. 
It has competitors who now sell approximately one-half 
the cans which are sold in the country. There is no evidence 
of any price agreement between it and them. There is no 
reason to think that there is on this subject any understand- 
ing of any kind, however vague or indefinite. Nevertheless, 
the priees it fixes are the standard prices from ocean to 
ocean and from the Lakes to the Gulf. It is impossible, 
except under very peculiar circumstances in extremely lim- 
ited amounts, and during the shortest periods, for anybody 
to get more for packers’ cans than defendant charges. Its 
largest competitor is the Continental Can Company. The 
latter sells nearly one-fourth of the cans not sold by defend- 
ant. So far as packers’ cans are concerned, it appears al- 
ways strictly to follow the defendant’s prices. The record 
mentions a few instances of alleged price cutting by the Con- 
tinental Can Company. These instances are so rare and so 
obviously opposed to the general trend of its policy that it 
appears probable that with one exception the witnesses who 
testified as to them misunderstood the facts or did not accu- 
rately recall them. It did sell the makers of the Campbell’s 
soups, who were very large consumers, at perhaps 20 cents a 
thousand below defendant’s prices. The Continental Can 
Company was organized in 1904 very largely by the Edwin 
Norton who played so conspicuous a part in starting the de- 
fendant. There is no evidence that the Continental Can 
Company’s strict adherence to the prices fixed by the defend- 
ant is the result of any agreement or understanding. It is 
possible that it is due entirely to the belief of the well- 
informed managers of the Continental that a trade war 
carried on by cutting prices would not be to its advantage. 
A number of the smaller competitors of the defendant, con- 
cerns the total output of each of which does not exceed per- 
haps one-twentieth of its, sell their cans at defendant’s 
prices when they can, and, when they cannot, they cut those 
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piioee anywhere from 25 cents to $1.60 a thousand. They 
never drop much lower. It may be that their cost of pro- 
duction prevents. It may be that, if they named prices suffi- 
ciently attractive to draw much trade from defendant, they 
would get more than they could handle. If they attempted 
rapidly to extend their facilities, a sudden drop in defend- 
ant’s prices might catch them in a position in which they 
would be in deadly peril of financial ruin. They never name 
their prices for the year until the defendant’s have been made 
public. On the other hand, the potential, if not the actual, 
competition to which defendant is exposed, prevents it from 
arbitrarily fixing its prices at a higher figure. The expe- 
rience which it had at its formation has taught it that such a 
course is, from its own standpoint, unwise and may be 
disastrous. 

It is not possible to arrive at a definite conclusion as to 
the prices of general line cans. They are of many different 
sorts, sizes, and shapes. Each user is likely to insist on a can 
adapted to his particular requirements, real or fancied. The 
publication in advance by the defendant, or by anybody else, 
of prices for such cans, vrould be im [893] practicable, and, 
in fact, is never attempted. The consumers make their own 
bargains with the various can factories in what manner and 
for what length of time best commends itself to their 
judgment. 

The evidence shows that sometimes the defendant offers 
general line cans at prices lower than any of its competitcnrs, 
and sometimes one or more of its competitors names prices 
below its. While as a result of defendant’s size and the 
wide distribution of its factories its action is perhaps the 
most important single factor in determining the price of 
general line cans, it does not fix and control the prices of 
such cans to anything like the' extent it does those of packers’ 
cans. 


HOW FAB DEFENDANT HAS SERVED THE XNDUSTRT. 

Thus far consideration has been chiefly given to the Ch>v- 
emment’s charges against the defendant. Some of these 
hate been held not well founded. It has been said that 
others are made out. 
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Def^dant has directed much of the nine volumes of testi- 
mony it has offered to show that, whatever criticisms might 
be made as to the way in which it was formed, and to certain 
of its isolated acts since, it has, on the whole, served the can 
trade well, and that its dissolution would do harm and not 
good. There is no room for question that since 1901 there 
have been many improvements, not only in can making, but in 
can selling and in can delivery as well, and that these im- 
provements are greatly appreciated by all who buy cans from 
can makers. There is the usual difficulty, in such cases, in 
telling how much of these good things are because of that 
which defendant has done and how much would have come 
about if defendant had never been thought of. 

THE TENDENCY OP CAN PRICES. 

By 1904, if not earlier, the defendant had definitely aban- 
doned the policy of charging prices which to the consumer 
seemed unduly high. It is natural, nevertheless, to ask 
whether since that time prices have been lower or higher than 
they would have been had it never come into being. The 
record does not give any certain answer to this question. A 
great many consumers of cans testified that the price has 
tended downward. Up to the time of the closing of the evi- 
dence in this case that was generally true. There were 
fluctuations, and the downward trend was slight; but there 
was such a trend. A comparison of the price of tin plate 
and of cans from 1897 to 1913 shows that the prices of the 
latter for 1911, 1912, and 1913 were ju.st about the same as 
they were in 1897, 1898, and 1899, wlien allowance is made 
for the difference in the cost of the former. The margin be- 
tween the cost of the tin plate and the selling price of the 
cans seems to have been as great when, as now, cans were 
made and sold at prices fixed by the defendant, as it was 
when they were made and sold by its numberless predeces- 
sors in the business. The cans have been better, in that they 
have beOn more uniformly well made. With the machinery 
now in use there is no reason to think it costs appreciably 
more to make good than bad cans. The manufacturing cost 
is now less than it was before defendant’s formation. It is 
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true that each [894] laborer employed now receiTes more 
wages than he did then, but so great has been the improve* 
ment in machinery that the actual labor cost per thousand 
cans is now materially less than it was 15 years ago. More- 
over, as a result of better methods of manufacture, much 
less solder is now used, and a net saving of some importance 
is thereby effected. A reduction in the price of cans does 
not appear to be among the benefits the defendant has con- 
ferred upon the trade. 

STANDARDIZATION SIZES. 

Defendant takes some credit to itself for bringing about a 
standardization in packers’ cans, so that a No. 1, a No. 2, or 
a No. 3 can, of any one of the recognized types of openings, 
is now precisely the same, no matter from what shop it 
cornea A good deal of progress in this direction had been 
made before defendant was organized. The first effect, not 
of its formation, but of the policy adopted by it in its earlier 
history, was probably to retard rather than to accelerate this 
tendency. The prices it quoted brought about, as has been 
seen, an opening or reopening of a number of shops poorly 
fitted to make good cana The owners of such establish- 
ments probably gave little thought to standardization or to 
any similar problem. Subsequently, the influence and ex- 
ample of defendant made greatly for uniformity. It is, 
however, probable that, even if it had never come into being, 
the pressure from the canners and other sources would ere 
this have resulted in the general establishment of the stand- 
ards now in use. It is very possible that it would have 
taken longer than it did. 

BETTER CANS. 

Defendant makes good cans. It has always done so, at 
least after the first few months of its existence. The impres- 
sion produced by the testimony is that it has been more uni- 
formly successful in so doing than perhaps any of its com- 
petitors, although the larger and more responsible of these 
have, in recent years, habitually turned out thoroughly 
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satisfactory packers’ ctuns. The same may be said as to the 
more generally used of the general line cans, such as those 
for coffee, lard, or varnish. When it comes to designing 
and making cans to meet special wants or peculiar tastes, 
conditions are somewhat different. The defendant has 
usually at its command a wider range of expert capacity in 
dealing with the problems which may arise, although of 
course on any special occasion, any one of its rivals, even a 
very in signifi cant one, may happen to solve them more 
satisfactorily. It has a more varied line of machinery. It 
is its policy to spare no trouble nor, within reasonable limits, 
expense to meet its customers’ wishes. It is therefore not 
surprising that some users of certain sorts of general line 
cans feel that it can be safely depended on to make what 
they want. Some of them have reason to believe, or to 
know, that not every one of its competitors can be, and, as 
they are not certain that any of them can, it gets the busi- 
ness at the same or even a little higher price. Many con- 
cerns use many different kinds of cans. Some, but by no 
means all, of these, like to have all their cans from the same 
maker. In such cases it not infrequently happens [895] that 
the defendant is the only one who will, or perhaps can, bid 
on the whole order. 

It is impossible to say how much of the improvement in 
the quality of cans and in adapting them to varied uses is 
due to the defendant, and how much to other causes. It is, 
however, certain that its influence has been an important 
factor in bettering these conditions. 

PROMOTION OF SCIENTIFIC STITDT OF CANNERS’ PROBIiEMS. 

The defendant claims, with much reason, to have been 
the first of the can makers systematically and scientificafly 
to study canners’ problems with a view to discovering the 
causes of damage to and deterioration in canned goods. It 
says it has done more in that direction than any of its com- 
petitors, or all of them together. A number of years ago 
the def^dant established a laboratory for the investigation 
of such matters. It has always been ready and willing to 
use the r^urces of this laboratory to aid canners, without 



Opinion of the Court. 

expense to the latter and whether they bought &eir cans 
from it or not. When, some years ago, the National Gan* 
ners’ Association made up its mind that it would like to 
establish and maintain a well-equipped and efficiently man* 
aged laboratory at Washington, the defendant, and, for 
that matter, its principal competitors, furthered the project 
by contributing liberally, apparently in some rough pro- 
portion to the number of packers’ cans sold by each. 

CONTRACTS FOR SEASON’S SUPPLIES. 

From the canner’s standpoint, the most important respect 
in which the condition of the industry has, since 1901, 
changed for the better, has been the practically universal 
substitution of the agreement to supply all cans needed by a 
packer during a particular season for the theretofore existing 
practice of contracting for a delBnite number of cans. This 
change has been highly beneficial. It would have been diffi- 
cult, if not impossible, to have brought it into general use, so 
long as the can factories were on the average as small as they 
were in the last century. All the larger and stronger can 
makers in the business now follow it. As has already been 
intimated, it may be doubtful whether some of these could 
safely do so to-day if they did not feel that, even in seasons of 
unusually and unexpectedly large crops of canable prod- 
ucts, the defendant would be able and willing to supply their 
customers at reasonable prices with any cans which they 
might not be able to furnish. 

PROMPT DELIVERIES. 

Almost every canner of food products, out of the hundreds 
who have testified in this case, and many who use cans for 
other purposes, arc emphatic as to the supreme importance 
of prompt deliveries. Many users of cans have limited stor- 
age facilities. They can not take in many at a time. A delay 
in the arrival of cans may mean to them the entire loss of the 
product which was to be packed. Fire, flood, or other acci- 
dimts may put a stop to the operation of any one can fac- 
( 896 ] tory. The defendant has many shops, most of its com- 
petitors but one. The probability of its delivery of cans be- 
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ing altogether prevented by a factory accident is therefore 
almost negligible. Prompt delivery at short notice can not, 
however, be assured unless the can factory is near the place 
of consumption. If there is a long railroad journey between, 
accidents and mistakes on the lines may postpone the arrival 
of cans which have been shipped in due season. The testi- 
mony shows that for this reason users of cans often prefer to 
deal with a neighboring factory, whether of the defendant 
or one of its competitors, in preference to buying cheajier 
elsewhere. The defendant has always given special attention 
to insuring prompt deliveries, and apparently has been 
rather unusually successful in so doing. Moreover, it stands 
ready to do its best to furnish cans on the shortest notice to 
any one who wants a car-load or many car-loads, and at its 
published prices. The failure of prompt delivery from one 
of its factories, or from a factory of one of its competitors, is 
no longer by any means so serious a matter as such an event 
formerly might have been. From one or the other of its 
shops the defendant is usually able in brief space to place 
the cans where they are needed. No concern which had not a 
number of plants and ample resources, both in men and 
money, could have done what the defendant has accomplished 
in protecting can users against serious delays in delivery. 
Perhaps this has been its most valuable service to the trade. 

STORAGE AGREEMENTS. 

Cans are bulky articles. In most sections of the country 
the packing season lasts but a few months and in some but a 
few weeks. Can factories can, of cour.se, make the best use 
of their facilities by running on full time all the year round; 
but if they do, they must provide expensive storage facilities 
for the cans they make in the six or eight months of the year 
in which there is little or no use for them. When eveiybody 
wants them at once, loading and switching facilities are 
likely to be overtaxed. On the other hand, all canners neces- 
sai^y have to have some place in which to store part of their 
products until they are able to sell them. Such space may 
W^U be used before the packing season for the storage of 
empty cans. At some packing houses, storage facilities are 
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limited ; at others they are quite extensiye. A packer of the 
latter class can, early in the year, conveniently take in a 
part at least of his season’s supply. Before defendant’s day, 
can makers sought to induce packers to do so by selling cans 
for winter delivery at decidedly lower prices than they would 
make if the cans were not to be shipped until summer. 
Many packers were not and are not able to avail themselves 
of such a proposition, which, moreover, is now less attractive 
than it formerly was, because the difference between the off 
season’s and mid-season’s prices is, as a role, much less than 
it was 17 years ago. Many packers can not take in their 
cans long before they expect to ship out their finished prod- 
ucts, because, by the custom of the trade, cans are sold for 
cash on delivery ; that is, they are shipped draft with bill of 
lading attached. It has now been for some years the prac- 
tice of defendant and some of its stronger com[897]petitors 
to solve the problem, in part, by storing upon the packer’s 
premises the whole or a part of his season’s supply. The 
arrangement takes the form of a lease by him to it of storage 
room. The rent it pays is usually nominal, although in a 
few cases it has been a little more than nominal. The de- 
fradant then ships its cans to the customer, who stores them 
as its property in the warehouse, or part of the warehouse of 
which it is in form the tenant. When he needs the cans, he 
takes them out in car-load lots and pays for them. Then, 
and not until then, do the parties intend the title shall pass 
to him. The arrangement is one which should be useful to 
both parties, and particularly so to the canner if he hap- 
pens to have limited capital or credit. He gets a supply of 
cans before he needs them. He is to that extent independ- 
ent of can factory or transportation accidents. The can 
maker, at little or no cost, largely increases its storage facili- 
ties. The defendant may not have originated this plan, but 
it has extensively used and popularized it. Perhaps its only 
disadvantage is that it tempts canners, who are ^ancially 
weak, to use cans before they pay for them, and to conceal 
the fact by making false reports as to the date upon which 
the cans were used. Sometimes bankruptcy or insolvency 
follows, before the cans are paid for, and various legal as 



STAlnSB v/ AMBBSOAK CAK 00. 507 

Qplnlon of the Oourt 

well as moral complications result. On the whole, howeTer, 
there can be but little question that the practice has been 
both convenient and economical. 

GOOD FEELING IN THE TRADE. 

A man or an institution may be of great service to the 
community, or to a portion of it, and still be very unpopular 
in it. He is likely to be if those who are served feel them- 
selves compelled to do things, even although those things are 
for their own good. The evident good feeling between de- 
fendant and its customers and competitors proves that neither 
can makers nor can users feel that for a number of years 
defendant has tried to force them to do anything. The 
defendant asked a great many witnesses, a hundred or more, 
doubtless, whether they thought its dissolution would be 
d( arable. None of them answered yes. Some of them did 
not know whether it would be or not. An overwhelming 
majority testified that such a dissolution would be hurtful 
to the industry. It is true that not many of them who so said 
could give convincing or conclusive reasons for the opinion 
that they expressed, but the fact remains that nobody in the 
trade feels that the defendant is hurting anybody, or for a 
number of years past has hurt anybody, or has tried to. 

Consumers of cans were, when the testimony was taken, 
paying less money for cans than they had frequently paid 
in the past. Few of them were aware that tliis reduction 
in price was due almost entirely, if not entirely, to cheaper 
tin plate. Prices were relatively stable. They fluctuated 
as to most kind of cans scarcely at all within a year, and 
usually but little from year to year. Users were practically 
certain of being able to get what cans they wanted when 
and as they wanted them. In short, defendant having 
great facilities habitually used them to give intelligent, 
courteous, and kindly aid. It is unmistakably popular in 
the trade. 

[898] The Government might properly reply that those 
who buy cans do so for the purpose of selling their prod- 
ucts in them. So long as they are certain that their com- 
petitors are not getting cans materially cheaper than thqr 
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are, so long as they are not exposed to violent fluctuations 
in the prices, they are not much concerned as to whether cans 
could be a little cheaper or not. Their attitude of mind is 
perhaps illustrated by one witness who said he could make 
his own cans, and, as he figured out, he could make them 
cheaper than he could buy them; but, if he did, all his 
competitors would do so. Prices of their wares to their 
customers would go down, and in the end he would have 
the trouble, worry, and responsibility of making his own 
cans with no larger net profit. His attitude is natural 
enough, but it shows that the protection of the ultimate 
consumer can not always be left to the middleman. 

The competitors of the defendant are satisfied. It ap- 
parently is willing to sell cans at a price at which they 
can compete with it and still make money. As has some- 
times been suggested, it seems to hold an umbrella over 
them. They have no cause to complain. They are grow- 
ing, most of them. All the more important certainly are. 

oefeitdant’s share of can trade. 

In 1913, in round numbers, one-third of the cans manu- 
factured in the United States were made by people who used 
those they made. One-third was made by the defendant, 
the other one-third by other people who, like it, made 
cans to sell. There has been much testimony taken and a 
great deal of controversy as to whether the cans made by 
people who made them for sale, other than the defendant, 
were more or fewer than those made by it. Into that ques- 
tion it is not proposed to go. For all practical purposes, 
one made about as many as the other. It is not perceived 
that the decision of this case or of any material issue in it 
can possibly turn on whether the aggregate of cans made 
by defendant is a few million more or a few million less 
fh^n the aggregate of those made by all other persons who 
make them for sale. 

It is probable that, when defendant was first formed, it 
took over factories which at that time, or a few months 
earlier, made in the neighborhood of 90 per cent of the cans 
manufactured for sale. In the first few months of its ex- 
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istenoe, competitors sprang up like mushrooms. The record 
does not give us any figures as to the aggregate volume of 
business done or cans made by defendant’s competitors, ex- 
cept for the year 1913. At that time, as already stated, they 
sold about one-half, a little less or a little more, as you choose. 
The progress from year to year of some of the larger con- 
cerns is shown. The percentage of their growth has usually 
been higher than that of defendant, sometimes much higher ; 
but we know nothing accurately of various concerns that 
made and sold cans at various times since 1901, but who no 
longer do so. As has already been stated, some considerable 
competitors have since 1901 been absorbed by the defendant. 
The latter’s consumption of tin plate for each year from 
1903 is stated in the record. The country’s total production 
of such plate for each of those years is also given. The 
figures of the ex[899Jport of such plate do not appear to be 
stated, but they are easily obtained from the official statisti- 
cal abstract. It is true that in such abstract the exports 
and imports of terne plates are not separate from those of 
tin plate, although the domestic production of each is sep- 
arately given. Assuming that the same proportion of terne 
as of tin plate is exported and imported, the amount of tin 
plate retained for consumption in each year can be ascer- 
tained. Any possible inaccuracy in the assumption made 
as to the amount of terne plate going into foreign trade can 
not appreciably affect the percentage of the tptal amount of 
the country’s consumption of tin plate properly chargeable 
to defendant. This proportion varies somewhat from year 
to year. It was as low as 27.9 per cent in 1906, and as high 
as 34.6 per cent in 1911. The latter was a year in which 
there was an unusually large demand for packers’ cans, a de- 
mand which the defendant seems to have been able to meet 
more readily than its competitors. Doubtless some of the 
apparent fiuctuations from year to year are occasioned by 
the fact that the tin plate retained for consumption in any 
particular year may be more or less than the amount which 
in the same 12 months is actually consumed. However, as 
the defendant in each of the years 1903 and 1904 seems to 
have used about 30.7 per cent of the total tin plate retained 
for domestic consumption, and in the year 1912,; 29.9 per 
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cent, and in 1918, 30.3 per cent, or an average for the two 
years of 30.1 per cent, it may be said that in a decade there 
has been no appreciable change in the proportion of the 
country’s tin plate which defendant has consumed. Of 
course, not all the tin plate goes into cans, but almost all of 
it does. 

CANS MADE FOR USE, NOT FOR SAUE. 

About one-third of the cans made in this country are 
made by concerns who themselves use them. The Govern- 
ment says that, in determining the degree to which the de- 
fendant has succeeded in monopolizing the trade, such cans 
should not be taken into account. The defendant as strenu- 
ously insists that they should be. As a technical proposi- 
tion, the Government would seem to be right. Cans made 
by persons who use them arc not as cans traded in. In con- 
sidering the cans which as such form part of the commerce 
of the country they may be excluded, and indeed, from that 
standpoint, must be. 

If an attempt was made in a particular city to combine all 
the bakers, and such attempt was successful, it would proba- 
bly be held that a State law, couched in the same phraseology 
as the Federal Anti-Trust Act, except that it would be re- 
stricted to intrastate commerce, would be violated, in spite 
of the fact that in that city one-half or two-thirds or even 
three-quarters of the bread consumed was actually baked in 
the kitchens of private families. 

Yet the fact that one-third of the cans used in the country 
are made by the people who use them is one of great signifi- 
cance. It shows that any considerable rise in the price of 
cans, due to other causes than the increased cost of produc- 
tion, or of raw material, would probably lead to two things: 
First, a number of the well-equipped can factories which 
now confine their production to the needs of [900] their 
owners would begin manufacturing for the general trade; 
and, second, many other consumers of cans, who now buy 
them, would then begin to make them for themselves. Such 
B possibility imposes a check of no mean efficiency upon the 
actual power of the defendant greatly to raise the price of 
cans. ' 
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The number of consumers who formerly made their own 
cans was both absolutely and relatively greater than it is 
to-day. Small canners, except under peculiar conditions, 
such as those with which the Alaskan salmon canneries have 
to deal, no longer make them. On the other hand, so far as 
one may make a guess from imperfect data, it is probable 
the proportion of all kinds of cans made by those who used 
them is nearly or quite as large as it was 15 or 20 years ago. 
What has happened has apparently been that there has been 
a great increase in the consumption of cans, not only for 
packing fruits and vegetables, but for many other purposes, 
and that especially for those other purposes the consumption 
of particular factories or companies has become very large, 
and that a number of these find it to their interest to make 
their own cans. 

The Government contends that the defendant’s real pre- 
dominance in the trade is much greater than the figures and 
percentages show. It says a good many of the cans which 
swell the total of independent producers are made in small 
shops or factories which survive solely because they are in- 
dividually insignificant, and cater to an almost purely local 
trade which deals with them because they are at hand. Such 
concerns are not competitors of defendant in any very im- 
portant sense. Some, or many, of such shops would always 
contrive to live, no matter how complete defendant’s domina- 
tion might be in every sense which counts. All this may bo 
and doubtless is true, but that they do still exist, and might 
live under conditions still more unfavorable, is a fact which 
must be taken into account in determining how unlimited 
defendant’s domination of the industry is or can become. 
That there are such small factories, and they serve a real 
need, is one of the reasons assigned by a number of witnesses 
why in their opinion a true monopoly in can making is im- 
possible. It does not even to-day take very much money 
to go into can making, and if one has industry, character, 
some little ability, and a fair average of luck, to stay in it. 
The instant defendant attempts to exert oppressively its 
great influence in the trade and what may be conceded to be 
its present domination over prices, these small shops would 
extend their output and many others would be opened. 
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EABNINGS OF DEFENDANT. 

It is not well, in dealing with such great and many-sided 
problems, to ignore any of their conditions, even those the 
immediate legal bearing of which may be obscure, or even 
apparently non-existent. The defendant’s financial condition 
for some years after its formation was none too good. The 
mistakes of the promoters had been too serious. Before the 
petition in this case was filed, it had greatly improved. By 
the time at which this opinion is written, it has fared so well 
that the day seems near at hand at which all arrears of the 
[9011 cumulative dividend of 7 per cent per annum on 
its more than $40,000,000 of preferred stock will be paid. It 
would be unwise, in the present state of speculative optimism, 
to attach undue importance to the prices which are quoted 
for securities of companies which have, or are said to have, 
war orders. Yet it is a fact that the common stock of the 
defendant, which when issued avowedly represented nothing 
more substantial than hopes, is now selling at something like 
$60 a share and the preferred at $110. The plants which 
were taken over at and about the time of defendant’s forma- 
tion could have been duplicated for probably not exceeding 
$10,000,000. $7,000,000 of cash went into its treasury. At 
present prices, the securities which represent the original 
$17,000,000 will sell for $68,000,000, or four times as much. 
This $51,000,000, or so much of it as will remain when prices 
are more nearly normal than they are now, has been earned 
in supplying an article, the ultimate consumers of which com- 
prise almost every individual in the entire population. The 
poorest and most struggling of the people are relatively, to 
their total expenditures, large consumers of canned goods. 
It is true that in the countless steps and many processes 
which come between the original producer of the fruits or 
the vegetables or other things which are canned, and the 
ultimate consumer, there are costs, charges, and profits which 
in the aggregate far exceed the fraction of a cent a can 
which the last analysis represents, even as things are and 
have been, the defendant’s gross profit on the sale of each con- 
tainer. If defendant had never been formed, no one cah 
be sure that cans would now be lower. 
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One who sells only one-half of the cans that are sold does 
not, of course, possess a monopoly in the same sense as he 
would if he sold all or nearly all of them. Yet he may have 
more power over the industry than it is well for any one con- 
cern to possess. No one can say with any certainty that any- 
body would be better off if defendant had never, in any way, 
restrained or controlled absolutely free competition in cans. 
All that can be argued is that, in view of the declared policy 
of Congress, the legal presumption must be that which was 
done was against the public weal. 

If it be true that size and power, apart from the way in 
which they were acquired, or the purpose with which they 
are used, do not offend against the law, it is equally true that 
one of the designs of the framers of the Anti-Trust act was 
to prevent the concentration in a few hands of control over 
great industries. They preferred a social and industrial 
state in which there should be many independent pro- 
ducers. Size and power are themselves facts some of 
whose consequences do not depend upon the way in which 
they were created or in which they are used. It is eaqr 
to conceive that they might be acquired honestly and 
used as fairly as men who are in business for the legitimate 
purpose of making money for themselves and their associates 
could be expected to use them, human nature being what it is, 
and for all that constitute a public danger, or at all events 
give rise to difficult, social, industrial, and political problems. 

[903] The law wishes that industrial and trading corpora- 
tions shall operate under the checks and balances imposed 
by free and unrestrained competition. Doubtless, no one is 
blind to the evil which such competition itself brings with it, 
precisely as no thoughtful man can close his eyes to the diffi- 
culties which some of our constitutional checks and balances 
put in the way of securing an ideally efficient government. 
Congress wished to preserve competition because, amopg 
other reasons, it did not know what to substitute for the re- 
paints competition imposes. It has not accepted the sug- 
gestibns of some influential men that the control of a certain 
pPentage of industry should be penalized. It has not yet 
9682B*— 17—Tca.6 83 
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been willing to go far in tiie way of regulating and con- 
trolling oorporati<m6 merely because they are large and pow- 
erful, perhaps because many people have always felt that 
government control is in itself an evil, and to be avoided 
whenever it is not absolutely required for the prevention of 
greater wrong. 

The problem presented by size and power is one of such 
far-reaching difficulty that Congress has said, while it does 
not see how to deal with them when acquired in the legiti- 
mate expansion of a lawful business, it will prevent their 
illegitimate and unnatural acquirement by any attempt to 
restrain trade or monopolize industry. Perhaps the fram- 
ers of the Anti-Trust Act believed that, if such illegitimate 
attempts were effectively prevented, the occasions on which 
it would become necessary to deal with size and power other- 
wise brought about would be so few and so long postponed 
that it might never be necessary to deal with them at all. In 
administering the Ajiti-Trust acts, a number of great and 
powerful offenders against them have been dissolved. So 
far as is possible to judge, the consuming public has not as 
yet greatly profited by their dissolution. It is perhaps not 
likely that any benefit could have been expected until in the 
slow course of time the ownership of the newly created cor- 
porations gradually drifts into different hands. In most of 
the cases in which dissolution has been decreed, the defend- 
ants had, not long before proceedings against them were in- 
stituted, done things which evidenced their continued intent 
to dominate and restrain trade by the use of methods which 
interfered more or less seriously with the reasonable freedom 
of their customers or their competitors. 

As has been shown, defendant for a number of years past 
has done nothing of the sort. While it had its origin in un- 
lawful acts and thereby acquired a power which may be.^ 
harmful, and the acquisition of which in any event was 
contrary to the policy of Congress as embodied in the statutC) 
it has for some time past used that power, on the whole, 
rather for weal than for woe. In this case, if a dissolution 
be decreed, , it will have as its sole reason the carrying out 
pf (he policy of Congress that a trading or industrial opr- 
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ponton dull not, by an attempt to restrain or monopolize 
trade, become so powerful that it exerts an influence on the 
industry far greater than that of any of its competitors. A 
court of equity, in deciding that it will so decree, will not 
consider whether public good might not be furthered by 
punishing those who do or try to do illegal things. To ad- 
minister punishment is not within its province. To make 
clear the futility of such attempts, by striking [903] down 
all that has been done to that end, is as far as it can go. But 
here we are face to face with the fact that the court cannot 
undo much that has been done. During the 16 years which 
elapsed between the decision of United States v. Knight, 
166 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 326, and that of 
United States v. American Tobacco Co. 221 U. S. 106, 31 
Sup. Ct. 632, 55 L. Ed. 663, much water ran over the dam. 
Until the opinion in the latter case was handed down, it 
doubtless would have been inexpedient for the Government 
to have begun proceedings against all combinations, a part 
of whose original motive was the restraint of trade and the 
bringing about of monopoly. Before such suits can be insti- 
tuted, the Government must investigate. Such investiga- 
tions, when simultaneously directed against many large con- 
cerns, disturb business. In postponing even such prelimi- 
nary inquiries until after the Supreme Court had laid down 
the law, the Government was very likely wise. 

Nevertheless, time has gone by. Conditions have changed. 
In this can industry it is absolutely impossible to put things 
back where they were on the 1st of March, 1901, and, if it 
were possible, probably highly undesirable. 

The record shows that there are many ways in which a 
large and strong can maker can serve the trade, and a small 
one cannot. Perhaps it did not require much testimony to 
show that he who is strong and rich has more ability to serve 
than he who is poor and weak, provided always that there 
is an equal wish to do so. 

Defendant once sought to emancipate itself from re- 
strainte of competition. Its power is great, but, as has 
nlceady been pointed out, is limited by a large volume of 
actual competition and to a still greater extent by the peten- 



■ '5516 - 

Ojrinloo of the Court. 

tial competition, ftom the possibility of which in the ptesent 
state of the industry it cannot escape. Those in the irade 
are satisfied with it. They do not want it dissolved. 
Whether its dissolution would profit any one is doubtfiiL 
The first and immediate effect would almost certainly be the 
reverse, whatever larger good might in the end come from it. 

I am frankly reluctant to destroy so finely adjusted an 
industrial machine as the record shows defendant to be. 
Yet the Government, too, has its rights, and has thus far 
been properly insistent upon them. The case most nearly 
in point is United States v. International Harvester Co.^ 214 
Fed. 987. There is in that case a strong dissent from a 
very able judge. Nevertheless, the decision of the court can 
not be lightly pushed aside. 

The Government recognizes that the situation which ex- 
isted before defendant was formed can not be restored. 
What it principally fears is that the defendant will, to the 
public prejudice, hereafter dangerously use the strength 
which it gained by its ori^nal lawbreaking. Defendant's 
reply, that in that event it will be time enough for the Gov- 
ernment to act, does not fully meet the case. If this petition 
be dismissed upon its merits and without qualification, de- 
fendant might be entitled to claim in any future proceeding 
that nothing here in issue may be there used against it. 
Nor would a dismissal without preju[9041dice, as was pro- 
posed in Judge Sanborn’s dissenting opinion in United 
States V. International Harvester Co., supra, altogether 
meet the case. 

An immense volume of testimony has been taken. Much 
of it could not be again secured. An attempt to do so 
would involve a useless waste of time and money. In this 
case counsel on both sides worked with tireless energy. And 
yet nearly 2 years elapsed between the filing of the jietition 
and the argument in court. It has now been 4^ months 
since that hearing. The history of the defendant from its 
organization to the filing of the petition is now of record. 
It has been fully digested and briefed by counsel. This 
boiirt has spent many months in its study and has reaxshedy 
as has already beoa stated, many definite conclusions as to . 
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&cts. Why should all this work be wasted! If the de- 
fendant shall hereafter do anything which will justify or 
require the action of the court, there would seem to be no 
reason why the Government should not promptly get the 
relief, to which it would then be entitled, at little cost to 
anybody. That result can be easily obtained if a start may 
then be made from where we now are, which would be 
impossible if proceedings have to be begun all over again. 
A dislike for useless waste and destruction makes one loath 
to follow the authority which may be understood as requir- 
ing the breaking up of defendant’s organization, in spite 
of its proved power for good, albeit with serious possibilities 
of evil. A like instinct rebels against taking any course 
which may hereafter involve this or any other tribunal’s 
going again over any part of the ground which in this pro- 
ceeding has once been covered. 

Under the circumstances, would it not be better simply 
to retain the bill, without at present decreeing a dissolution, 
but reserving the right to do so whenever, if ever, it shall 
be made to appear to the court that the size and power of 
the defendant, brought about as they originally were, are 
being used to the injury of the public, or whenever such 
size and power, without being intentif)nally so used, have 
given to the defendant a dominance and control over the 
industry, or some portion of it, so great as to make dissolu- 
tion or other restraining decree of the court expedient. It 
is, of course, not suggested that this court should or could 
undertake the regulation of defendant’s business. Courts 
have no such power and no fitness for its exercise. What is 
proposed is, in default of a better way, of dealing with a 
somewhat unusual and very difficult condition. It is to be 
hoped that, before any occasion to act upon the power re- 
served shall arise. Congress will substitute some other 
method than dissolution for dealing with the problems 
which arise when a single corporation absorbs a large part 
of the country’s productive capacity in any one line. 

I ^all take the course indicated, unless one or the other 
of the parties insist on my entering such a final decree as 
will miable them to se^ at once a review by a higher 
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tribiiiial. If either of them does, I am not prepared now 
to say that they will not be within their rights, and that it 
will not be my duty to do what they ask. That question 
is reserved until the occasion for deciding it shall arise. 
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Bose, District Judge. 

Shall the defendant be dissolved? is the only question in 
which any of the parties are interested. On the record the 
Government may be technically entitled to other relief, but 
it would be of no practical value, if given, and no request 
for it has been made. For similar reasons, none of the de* 
fendants still before the court have thought it worth while 


■For prior opinion (280 Fed. 850) see ante, page 460. 
* Syllabus copyrighted, 1016, by West Publishing Oo, 
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to ufflst upon thw separate defenses. Upon the questkoi; 
at issue the opinion heretofore handed down said : 

** Under the drcnmetances, would it not be better simply to retain 
the bili, without at present decreeing a dissoiution, but reserving tbe 
right to do so whenever, if ever, it shall be made to appear to the 
court that the size and power of the defendant, brought about as th^ 
originally were, are being used to the injury of the public, or when- 
ever such size and power, without being intentionally so used, have 
given to the defendant a dominance and control over the Industry, or 
some portion of it, so great as to make dissolution or other restraining 
decree of the court expedient? * * * I shall take the course indi- 
cated, unless one or the other of the parties Insist on my entering such 
a final decree as will enable them to seek at once a review by a higher 
tribunal. If either of them does, I am not prepared to say that they 
wUl not be within their rights, and that it will not be my duty to do 
what they ask. That question is reserved until the occasion for 
deciding it shall arise.” 280 Fed. 859. 

The defendant was willing to accept the court’s suggestion, 
provided the Government would do likewise; but the law 
officers of the latter felt that, in view of the importance of 
the issues involved, the case should be carried to the court of 
last resort. The Government has, accordingly, moved for 
a decree of dissolution. The defendant has countered 
with a motion for an unqualified dismissal, or, in the al- 
ternative, for a dismissal without prejudice. For the rea- 
sons stated in the original opinion, defendant’s motions will 
be denied. 

In passing upon the Government’s contention, little will 
be added to that which has already been said. Jurisdiction 
of a court of equity is remedial, not punitive. A dissolu- 
tion may not be decreed, unless there [1030J is reason to 
believe that more good than harm will come of it. As a 
matter of course, in weighing the probabilities for good or 
evil, the chancellor must put aside any individual opinion 
he may have as to whether the community gains or loses 
by unlimited competition. The Anti-Trust acts voice tbe 
will of Congress that the competitive regime shall be nutin- 
tained. In contemplation of the law, any restraint of com- 
petition unlawfully brought about does harm. It is the 
duty of the courts to give effect to the legislative will, but it 
is equally their duty so to shape their decrees as to bring 
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ftbottl ibe result desired by Congress with the least posnble 
waste of anybody’s time or of anybody’s money. 

V^e Government asserts that, because of defendant’s size 
and power, the checks and balances imposed by free and un- 
restrained competition do not limit its operation to any- 
thing like the extent they would if it were smaller or weaker, 
and that, if it be broken up into five or six separate and in- 
dependent concerns, such checks and balances will come into 
play. In the long run such would doubtless be the outcome. 
The form of dissolution decreed might be such that the 
hoped-for end would be attained in a shorter time than ap- 
parently will be required in the oil and in the tobacco 
trades. Yet it is by no means certain, nor even perhaps 
probable, that between the various units into which the de- 
fendant might be divided sharp competition would at once 
^ring up. The ofiScers and managers of the new concerns 
would at first be men, most, if not all, of whom had been 
trained in the service of the defendant, and who in that ser- 
vice had acquired more or less uniform habits of mind and 
ways of looking at the problems of the business. It is likely 
that for a period greater or less in duration they would be 
disinclined to depart from the paths in which they had been 
used to tread. The mass of details with which such a dissolu- 
tion would require them to deal would for some time absorb 
most of their energies of mind and body. A dissolution, if 
really thorough-going and radical, would necessarily cause 
a good deal of loss, and for a while entail imusual expen- 
ditures of many kinds. For the time being the power of 
any of the concerns to compete in ways advantageous to the 
consuming public would be largely curtailed. 

Such con^derations are important in themselves, but they 
might be held immaterial to the question in hand if any one 
of a number of other conditions existed, viz : If the defend- 
ant was using its power, prestige, or resources to deal un- 
fairly or oppressively with its competitors or with the puj^ 
lie, or if the maximum prices which it could hope to obtain 
for its wares were not limited within a rather narrow range 
by actual competition to which it is e^qposed, and still 
SMie by the potential competition which a few months of 
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higher prices, imder the conditions prevailing in the indus- 
try^ would nutke real and dangerous, or if there was no prob- 
ability that within a reasonable time and without the aid of 
judicial action, the comparative regime would again estab- 
lish itself. But such is not the case. At no period after the 
first year or two following defendant’s organization has the 
unfair or oppressive treatment of its competitors been a part 
of its policy. It is true that it concealed or denied its own- 
ership of a couple of its subsidiaries. Nothing can be said 
even in excuse, much less in justification, of what it did in 
that way. Nevertheless those actions [1021] appear to have 
been exceptional, rather than part of any general scheme. 

Its bargain with the Tin Plate Company may have op- 
erated unfairly to its competitors, and for a time probably 
did. The growth of independent manufacturers of tin plate, 
and various changes in the conditions of the industry, have 
in recent years made that advantage of little moment. The 
record seems to show that a number of years before the filing 
of the petition in this case the defendant made up its mind 
that it would not give its competitors or the public cause for 
complaint against it, and that it has since lived up to that 
resolution. 

The defendant does fix the prices at which an overwhelm- 
ing majority of the packers’ cans are sold. It is the most 
potent factor in determining the price at which all of them 
are disposed of, but its power to do either depends upon its 
making a fairly accurate estimate of the market conditions. 
Any considerable increase in prices would promptly bring a 
host of new competitors into the field. It is neither certain 
nor probable that it will be able to maintain its relative posi- 
tion in the trade. The business and resources of some of its 
competitors have been steadily growing, both absolutely and 
relatively. A continuation of the present conditions may 
well result in the development of some of them until com- 
petition will again control the market. It is by no means 
unlikely that this result may be attained even earlier than 
the phblic could begin to enjoy the benefits which the Gov- 
ernment hopes a dissolution would ultimately confer. 

If , as has been suggested, jurisdiction over the case is re- 
tidned, the B^rance that the defendant will not resort to 



Opinion of tbe Gonrt 

unfair practices will be well-nigh absolute. Under suds 
conditions it will not be likely to accept a competitcur’s often 
to sell out to it, and thereby add to that size and power 
which, acquired as they were, in defiance of law, the court 
must necessarily view with suspicion and distrust. Under 
such circumstances the passing of a decree for dissolution 
seems both unnecessary and unwise. The insistence that 
the court has no choice in the matter assumes that equitable 
modes of relief are fixed and rigid. That is not so. The 
glory of chancery has always been that it could mold its 
remedies to meet the conditions with which it has to deal. 
In this case it appears probable that all potential restraints 
upon free competition now imposed by the size and power 
of defendant will pass away as speedily without as with 
dissolution, and that dissolution will cause far more loss 
and business disturbance than will attend the gradual re- 
establishment of competitive conditions by the play of 
economic forces. If so, no dissolution should now be decreed. 

It is, of course, possible that these forecasts of the future 
may not be realized. In that event, the retention of juris- 
diction will enable the Government promptly and cheaply 
to compel a dissolution whenever anything which defendant 
may hereafter do, or whenever anything which may here- 
after happen makes such action necessary or expedient. 

It is, however, said that what the court has suggested it 
may not do, whatever else may be within its power. It is 
not denied that the course mapped out is well within the 
jurisdiction of the chancellor. The right to make decrees 
which are indistinguishable in principle [1033] from the 
one proposed has been recognized and exercised, but it would 
be of little moment if it had not been. The creative faculty 
of equity still continues to be energetic and productive. 
Bispham’s Equity (9th ed.) § 583. 

Conceding all this to be true, it is nevertheless asserted 
that no such decree could be properly made by a District 
Court of the United States. The argument is short. Such 
a decree is not final. No appeal will lie from any decree 
which is not. The court of first instance may not take away 
the right of review. There can be no question of (he abso- 
lute soundness of the third of these propositions, and tfae^ 
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s06o& 6[, correctly understood, is equally unquestionable; but 
the rule that an aggrieved party, before he may appeal, 
must await the entmng of a final decree, was never in- 
tended to put limitations upon the power of a court of 
equity to give the relief most appropriate to the case before 
it. What it would be lawful for a court of chancery to 
do if there was no such rule as to appeals remains lawful, 
although such rule exists. The fact is that in this case the 
decree to be made would be final. The case has been 
brought regularly to hearing. Upon the record so made, the 
Government says it is entitled to a decree of dissolution. 
The court upon that record denies the relief for which 
the Government asks, which is a final determination of the 
issue, so far as it depends upon the i*ecord as it stands. 

No one would question that a dismissal of the petition, 
albeit without prejudice, would be a final decree, from which 
an appeal would lie. Why should a mere retention of the 
petition make any difference? Dissolution is equally denied 
on the case as made. It is true that if, from something 
which has occurred since the filing of the petition, and 
which is subsequently brought to the attention of the court, 
a decree for dissolution becomes proper, it may then be 
made, precisely as the same result would follow if the peti- 
tion had been dismissed without prejudice. The only differ- 
ence is that in the latter case everybody would be put to 
far greater cost and trouble to reach the same end. 

A decree will therefore be entered adjudging that while 
the defendant was organized to monopolize interstate trade 
in cans, and to attain that object such trade was unlaw- 
fully restrained by it and by those who formed it and 
directed its earlier activities, and that some of thotse indi- 
viduals still participate in its management and control, 
still, upon all the facts and circumstances of the case, as 
those facts and circumstances are set forth and found in the 
opinion heretofore filed, the request or demand of the 
Government for a decree of dissolution is denied, without 
prejudice to a renewal of such demand or the seeking of 
other appropriate relief, if it shall hereafter be made to 
appear to the court from other facts occurring subsequent 
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to the filing of the petition in this cause that the-sizd and 
power of the defendant, brought about as they originally 
Wjure, are being used to the injury of the public, or when- 
ever such size and power, without being intentionally so 
used, have given to the defendant a dominance or control 
over the industry, or some portion of it, so great as to 
make dissolution or other restraining decree of the court 
expedient. 


UNITED STATES v. RINTELEN ET AL. 

(District Court, S. D. New York. June 29, 1916.) 

[233 Fed. Rep., 793.] 

Monopolies 29 — Consptkacies — Offenses. — Under Sherman Act July 
2, 1890, c. 647, § 1, 26 Stat. 209 (Comp. St. 1913, § 8820), declaring 
that every conspiracy in restraint of trade or commerce among the 
several States or with foreign nations is illegal, defendants, who 
conspired to restrain trade between the United States and foreign 
nations are guilty, though no overt acts were committed ; such con- 
spiracy being governed by the rules applicable to common-law con- 
spiracy, which made the unlawful conspiring the gist of the offense.^ 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 19 ; Dec. 
Dig. 29. 

For other definitions, see Words and Phrases, First and Second 
Series, Conspiracy.] 

CoNSPiBACY 27 — Offenses — Overt Act. — The common-law offense of 
conspiracy Is completed when the unlawful conspiracy is completed, 
and proof of overt acts is unnecessary. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. I§ 38, 39; 
Dec. Dig. 27.] 

Indictment and Information 1 — Purpose of Indictment. — ^The object 
of an indictment is, first, to furnish accused with a description of 
the charge against him which will enable him to make his defense, 
and to avail himself of his conviction or acquittal for protection 
against a further prosecution for the same charge, as well as to in- 
form the court of the facts alleged, so that it may decide whether 
they are sufficient in law to support a conviction. If one should be 
had.; 

[Ed. Note. — ^For other cases, see Indictment and Information, 
Cent. Dig. II 1-3; Dec. Dig. 1.] 

. # Syllabus copyrighted, 1916, by West Publishing Company. , 
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llonoppuRS 31 — Oinrais»-<JoNSPiBA0T— lNpicTitrai^--Sinrn 
ApU indictment charging that defendants, in violation of Sherman 
Act, f 1, making illegal every conspiracy in restraint of trade or 
commerce among the several States or with foreign nations, con- 
spired to interfere with commerce between American manufacturers 
of war munitions, who were too numerous to be named, and the 
countries of Great Britain, France, Russia, and Italy, by organizing 
strikes, fomenting labor troubles, and by other means hindering 
the production of such munitions, as well as their transportation. Is 
sufficient to charge an offense apprising the conspirators of the 
charge against them and of the means by which they Intended to 
carry out their conspiracy. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 20; Dec. 
Dig. 31.] 

Gonspibact 26 — Offenses — Dkivsnses. — X combination to elTect an 
unlawful object through lawful means may constitute a criminal 
conspiracy. 

[Ed. Note. — ^For other cases, see Conspiracy, Cent. Dig. § 37; 
Dec. Dig. 26.] 

[7941 Indictment and Infobmation 163 — Validity — Bill of Pab- 
TiGULABS. — bill of particulars cannot aid fin Indictment which 
lacks a statement of the essential facts to constitute the offense 
charged, but is appropriate where there is a good indictment, and 
defendants desire to be more particularly informed as to matters 
which will aid them In their defense. 

[Ed. Note. — For other cases, see Indictment and Information, 
Cent. Dig. § 525 ; Dec. Dig. 163.] 

Franz Eintelen and others were indicted for a conspiracy 
in violation of the Sherman Act. On motion to quash by 
defendants Monnett and Taylor. Motion overruled. 

JoJm Lord O^Brian^ of Buffalo, N. Y., and Isolous R. 
Oelandj of New York City, Sp. Asst. Attys. Gen., for the 
United States. 

Pugh db Pugh^ of Columbus, Ohio, for defendant Monnett. 
WoLVBRTON, District Judge. 

The defendants are indicted for a conspiracy in violation 
of the first section of what is commonly known as the Sher- 
mioi Act. It is declared by that section that every conspir- 
acy in restraint of trade or commerce among the several 
States or with foreign nations is illegal. The sufficiency of 
the indictment is brought to test by a motion to quash on the 



S26 

Opinion of the Court. 

part of the defendant Frank S. Monnett, in which Jacob 0. 
Taylor joins. At the argument I was inclined to the opinion 
that the motion to quash was well taken, in view of the 
Cruikshank case and others holding to the same doctrine. 
Upon a careful examination of the authorities, however, I 
have arrived at the conclusion that the indictment is suffi- 
cient. I will proceed to state my reasons therefor. 

[1, 2] This is not an indictment under section 37 of the 
Criminal Code (act March 4, 1909, c. 321, 35 Stat. 1096 
[Comp. St. 1913, § 10201]), and it is not necessary that it 
set out that one or more of the parties have done any act to 
effect the object of the conspiracy. Nash v. United States^ 
229 U. S. 373, 378, 33 Sup. Ct. 780, 57 L. Ed. 1232. The 
sufficiency of the indictment is to be measured more nearly 
by the sufficiency of an indictment for the common-law 
offense of conspiracy. Under the common law the conspir- 
ing together is the offense, and on proof thereof a conviction 
is warranted. 8 Cyc. 624. 

“An indictment may be sustained, wherever there is a conspiracy 
for an unlawful purpose, or to effect a lawful imrpose, by unlawful 
means.*’ 8tate v. Rowley, 12 Conn., 101, 112. 

As said in Commomoealth v. Wate7man^ 122 Mass, 43, 67 : 

“It is the combination of two or more to do something unlawful, 
either as a means or as an ultimate end, which constitutes the crime ; 
and many acts not punishable by indictment have been held to come 
within this definition. It is said to be sufllcient if the end proposed, 
or the means to be employed, are by reason of the power of the com- 
bination, particularly dangerous to the public interests, or particularly 
injurious to some individual, although not criminal.” 

I call attention to the fact that the statute is especially 
calculated to protect the public interests, while it may be true 
that it does protect private interests as well. 

[795] [3, 4] The indictment in the present case is drawn 
with reference to the ultimate end to be effected by the con- 
spiracy, namely, the restraint of trade or commerce be- 
tween this and foreign nations, while it attempts, at least, 
to set out the means by which the object was to be attained. 
By way of inducement, so styled, it is alleged : 

That a large number of individuals, copartnerships, and coip<m- 
tions called “ manufacturers ” were engaged in various States of 
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tiie United States in the manufacture of munitiona of war, military 
and naTal stores, including rifles, cannon, and other weapons of 
war; also locomotives, cars, automobiles, aeroplanes, and the like, 
and railroad materials and other articles of many kinds, all of which 
were of a character adapted for use in war on land or at sea ; that 
said articles were manufactured for the sole purpose of sale and 
shipment in trade and commerce with Great Britain, France, Russia, 
and Italy, and other foreign nations; that the manufacturers were 
engaged in the business of delivering and shipping said articles to 
persons, corporations, and organized bodies of men, from the State 
in which they were so manufactured, to and through the port of New 
York, and other ports of the United States, to foreign countries; 
that divers persons, corporations, and organized bodies of men other 
than said manufacturers were also engaged in so delivering, ship- 
ping, and transporting such articles from States of the United States 
to said foreign countries; that said manufacturers, etc., so engaged 
in foreign trade and commerce employed large numbers of men, both 
in the producing and in the manufacturing of said articles, and in 
selling, shipping, and transporting them in foreign trade and com- 
merce, and said articles were continuously moved therein; that said 
articles, when it was necessary, were continuously moved from one 
State of the United States to other States ; ** that all of the names 
and localities of said manufacturers and said other parties so en- 
gaged in foreign trade and commerce as aforesaid, and the times, 
amounts, and routes of such shipments and transportations, are not 
known to the grand jurors aforesaid, and are so numerous as to 
preclude their enumeration in this indictment.*’ 

It is then further alleged: 

**That Franz Rlntelen, alias Fred Hansen, alias Miller, alias 
Muller, alias Edward V. Gasche, alias Edward V. Gates; David 
Lamar, alias Lanauer, alias David H. I^wis; Frank Buchanan, Jacob 
C. Taylor, H. Robert Fowler, ITrank S. Monnett, Herman Schulteis, 
and Henry B. Martin, hereinafter called the ‘ defendants,’ and divers 
other persons whose names are to the grand jurors unknown, each 
of whom well knew the facts as to said foreign commerce herein- 
before stated and alleged, at and within the said Southern district 
of New York and within the Jurisdiction of this court, unlawfully 
did knowingly and willfully engage in a conspiracy to restrain the 
aforesaid foreign trade and commerce, and to restrain, hinder, and 
prevent the transportation of said articles in said foreign trade and 
ceminierce, so far as, and at such times, places, and as to such of 
said articles, and in such ways as they might thereafter be able 
so to do, and to restrain, prevent, and hinder the producing of 
manufacture of said articles for the sole purpose of restraining, pre- 
venting, and hindering the shipment and transporting in foreign 
trade and commeree of such of said articles and in such ways and 
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at micli tiniieB and places as they might be able so to 46; that tho 
punx)se and object of said conspiracy was not confined to any 
particular articles, times, places, ways, and means, but the said 
defendants conspired and intended, at any time or place, and by any 
ways or means (some of which were not definitely determined upon 
by said defendants), to restrain, prevent, and hinder such shipments 
in foreign trade and commerce; and the particular articles, times, 
places, ways, and means determined upon by said defendants are 
not known to the grand Jurors aforesaid.” 

The indictment then sets out the alleged means to be em- 
ployed to effect the objects of the conspiracy. Now, here are 
set out the conditions existing with especial fullness, all lead- 
ing up to the engaging 1 796 1 in foreign trade and commerce, 
a matter affecting the public in general, and then it is alleged 
that the purpose of the conspiracy was to restrain, prevent, 
and hinder such shipments in foreign trade and commerce. 

It is laid down in United States v. Cruihslianh et al.^ 92 
U. S. 642, 558, 23 L. Ed. 588, that: 

“ The object of the Indictment is, first, to furnish the accused with 
such a description of the charge against him as will enable him to make 
his defense and avail himself of his conviction or acquittal for pro- 
tection against a further prosecution for the same cause ; and, second, 
to inform the court of the facts alleged, so that it may decide whether 
they are sufficient in law to support a conviction, if one should be 
had. For this facts are to be stated, not conclusions of law alone. A 
crime is made up of acts and intent ; and these must be set forth in 
the indictment, with reasonable particularity of time, place, and cir- 
cumstances.” 

It is sufficient to say that this general rule has been many 
times reasserted and reaffirmed by the Supreme Court. The 
Cruikshank case was on an indictment based upon the al- 
leged restraint of private rights, not public, and was pre- 
ferred under a statute which provided for the punishment 
of such as conspired to “ injure, oppress, threaten, or intimi- 
date any citizen, with intent to prevent or hinder his free 
exercise and enjoyment of any right or privilege granted or 
secured to him by the Constitution or laws of the United 
States.” The counts in the indictment to which the particu- 
lar objections were directed charged, in substance, that the 
intent was to hinder and prevent the complaining citizens in 
tbefree exercise and enjoyment of every, each, all, and sw- 
gular ” the rights granted them by the institution. ^ 



■; ' "689 

Opinion ot the Court. 

here,” the court said in passing upon the indictment, "the 
crime is made to consist in the unlawful combination with 
an intent to prevent the enjoyment of any right granted or 
secured by the Constitution, etc. All rights are not so 
granted or secured.” The court held, therefore, that the in- 
dictment was not sufficiently specific, in that it failed to 
specify what particular right granted by the Constitution 
had been overridden by the alleged conspirators. 

Not so here. The defendants are informed that many per- 
sons, corporations, etc., throughout the United States are en- 
gaged in the manufacture of the different articles and sup- 
plies mentioned, and with those articles were engaging in 
foreign trade and commerce, and that to hinder and restrain 
such trade and commerce was the particular purpose and 
object of the alleged conspiracy. Is this indictment suffi- 
cient? 

The chief element in a common-law conspiracy is the 
meeting of the minds of two or more or several persons to 
effect or accomplish an unlawful purpose, or a lawful pur- 
pose through unlawful means, or, as suggested by Mr. Jus- 
tice Holmes in United States v. Kissel, 218 U. S. 601, 31 
Sup. Ct. 124, 54 L. Ed. 1168, under the Sherman Act, it is 
in essence nothing more than a partnership in criminal pur- 
poses. Or, as said in Nash v. United States, supra: 

“Tbe Sherman Act punishes the conspiracies at which it Is aimed 
on tbe common-law footing; that is to say, it does not make the doing 
of an act other than the act of conspiring a condition of liability.” 

[797] It was held in the case of Williamson v. United 
States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278, though 
the indictment was preferred under section 37 of the Crim- 
inal Code, wherein it was charged that the conspiracy was 
entered into for the purpose of committing the offense of 
subornation of perjury, that it was not essential that in the 
minds of the conspirators the precise persons to be suborned, 
or the time and place of such suborning should have been 
agreed upon, as the criminality of the conspiracy charged 
in the unlawful agreement to accomplish the un- 
bawfol prurpose. 

in an earlier case, Decdy v. United States, 152 TJ. S. 689, 
648, 14 Sup. Ct 680, 682 [88 L. Ed. 546], where the indict* 

96826*— 1T-VOI.6 84 
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muit daurges a conspinK^ to de&aud the GK)1«rnmeiit df 
large tracts of public lands, it was held not essential to set 
out by description the specific tracts of lands which it was 
sought to appropriate, the court saying: 

" But manifestly the description In the Indictment does not need to 
be any more definite and precise than the proof of the crlma In 
other words, if certain facts make out the crime, it is sufiiclent to 
charge those facts, and it Is obviously unnecessary to state that which 
is not essential.” 

Summarized, it is the law on this subject that : 

"Certainty to a 'common intent sufficient to identify the ofleniw 
which the defendants conspired to commit is all that is required. 
When the allegation in the indictment advises the defendants fairly 
what act is charged as the crime which was agreed to be committed, 
the chief purpose of pleading is attained. ISnough is then set forth to 
apprise the defendants so tliat they may make a defense.” United 
States T. Stevens (O. C.) 44 Fed. 132, 141. 

See also Ching v. United, States^ 118 Fed., 538, 540, 55 C. 
C. A., 304; Thomas v. United States, 156 Fed., 897, 907, 84 
C. C. A., 477, 17 L. R. A. (N. S.), 720. 

The purpose of the indictment in the present case is not to 
charge the commission of an offense against the United 
States, as might be done under section 37, but to charge a 
conspiracy in violation of the first section of the Sherman 
Act, namely, a conspiracy in restraint of trade and com- 
merce with foreign nations; the very gist of the offense being 
the conspiracy. When the conspiracy is once entered into, 
as under the common law, the offense is complete. The con- 
spiracy does not go to the restraint in trade of any particular 
individual or corporation, or combination of men, but to 
the restraint of all foreign trade where munitions of war 
are the subject of commerce. So what more could be essen- 
tial, when the defendants are informed that many persons, 
corporations, and combinations of men are engaged in the 
manufacture of such articles constituting munitions of war, 
and are also engaged in transporting the same in foreign 
trade and commerce, the alleged purpose and object of the 
. conspiracy being in restraint of such trade and commerce 1 
Can it be said that the defendants are not infoimed of the 
nature nnd cause of the accusation t 
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Even] inr the; Croik^an^ ease, we must assume that the 
indictment would have been sufficient- if it had specified' the 
particnlar right that had been infringed. Here there is 
ample description of the foreign trade and commerce being 
restrained, namely, that consisting of the transportation 
of muttiticms of war, manufactured by divers and [798] 
sundry manufacturers in the United States especially for 
exportation to foreign countries. There are no other par- 
ticulars pertinent to descend to. It is surely not designed 
that the name of every manufacturer even known to the 
grand jury, that the articles produced by such manufac- 
turers, lhat the railways and ships and all routes of trans- 
portation, including the names of all the consignees, shall 
be set forth in the indictment, or even that any of these 
things be particularized, for the defendants are informed 
of the nature of the offense without that. “ The true test 
is,” says the court in Cochran and Sayre v. United States^ 
167 U. S. 286, 290, 16 Sup. Ct. 628, 630 [39 L. Ed. 704], 
“not whether it [the indictment] might possibly have been 
made more certain, but whether it contains every element 
of the offense intended to be charged, and sufficiently ap- 
prises the defendant of what he must be prepared to meet, 
and, in case any other proceedings are taken against him 
for a similar offense, whether the record shows with ac- 
curacy to what extent he may plead a former acquittal or 
conviction.” Without extending the discussion further, I 
cite the cases of United States v. Patten, 226 U. S. 526, 38 
Sup. Ct. 141, 67 L. Ed. 333, 44 L. B. A. (N. S.) 325, and 
Na»h V. UnUed States, mpra, in support of the present in- 
dictment. The indictments there seem to have been drafted 
upon, the same theory as the one in question, and. have been 
sustained by the Supremo Court. 

Now, beyond what has been here said, the indictment 
8peci&« the means, or some of them, by which the objects of 
coBspinu^ were intmded to be accomplished, namely, 
by instigating, and' causing strikes and walkouts among the 
workmen employed at Ihe plants and. factories of the afore- 
said manufimturers, ao asr to prevent and hinder the afore- 
said manufitdure; by instigi^g' and cwdng eSr^es ami 



jSd2 si» ra»mL 

Opinion of the Court. 

walkouts among workmen and employes of said persons, 
partnerships, corporations, and organized bodies of men 
other than said manufacturers, engaged in foreign trade and 
commerce as aforesaid, employed in the shipping and trans- 
porting of said articles; by inducing by solicitation, per- 
suasion, and exhortation, through the preparation, sending, 
mailing, and distributing of circulars, pamphlets, etc., the 
aforesaid workmen to quit the employment of the aforesaid 
manufacturers, and thereby to restrain, hinder, and prevent, 
in whole or in part, the operation of said plants; by the same 
method to cause the aforesaid workmen to leave the employ 
of the aforesaid persons, partnerships, etc., other than said 
manufacturers, engaged in said foreign trade and commerce 
as aforesaid, for the purpose of restraining, hindering, and 
preventing, in whole or in part, the shipping and transporta- 
tion of said articles in the afoiesaid foreign trade and com- 
merce; by bribing and distributing money among divers 
officers and persons in charge and control of various labor 
organizations, to induce them to cause the members of said 
organizations, who might be employed by said manufac- 
turers, or by the said other persons, etc., engaged in foreign 
trade and commerce as aforesaid, to leave their employment, 
and to bring about strikes and walkouts among the members 
of said organizations, and thereby to restrain, prevent, and 
hinder, Hn whole or in part, the producing and manufacture, 
and the expected shipping and trans[799]portation in said 
foreign trade and commerce, of said articles; and by divers 
other means and methods not specifically determined upon 
by said defendants, but to be decided upon by them as occa- 
sion might arise, all calculated in furtherance of and to 
effect the object of said conspiracy. With these supporting 
the paper, my convictions are that it is sufficient. 

[5] It is suggested that some of the alleged means em- 
ployed or to be employed are sanctioned as lawful by the 
Clay^n Act. But this does not help the defendants, as a 
combination to effect an unlawful object through lawful 
means may constitute a conspiracy, nevertheless. 

[6] I am aware that a bill of particulars can not aid an 
indictmrat whidi lacks the statement of essential facte to 
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colutitute the offense sought to be charged. Such a bill is, 
however, appropriate where there is a good indictment, and 
if the defendants desire to be more particularly informed 
as to matters that will aid them in their defense, it is their 
privilege to make application to the court for such relief. 
But this aside, I think the defendants’ rights for defense are 
adequately subserved by the indictment. 

Some criticism is made that the indictment contains cer- 
tain inconsistencies. I have examined the criticism in this 
respect, and am not impressed that it is well founded. 

The motion to quash will be overruled. 


SKAGGS ET AL. KANSAS CITY TEEMINAL RY. 
CO. ET AL. 

(District CJourt, W. D. Missouri, W. D. May 12, 1016.) 

[233 Fed. Rep., 827.] 

Ck>i7BTS 361 — Rules of Decision — State Laws. — Congress having 
undertaken by the Anti-Trust Acts (Act Feb. 4, 1887, c. 104, I 3, 24 
Stat. 380 [Comp. St, 1913, § 8565] ; Act July 2, 1890, c. 647, 26 Stat. 
209; Act Oct. 15, 1914, c. 323, 38 Stat. 730), to deal with monopolies 
affecting interstate commerce, and having conferred Jurisdiction of 
questions arising thereunder on the Federal courts, In determining 
such questions those courts exercise an independent Judgment, un- 
affected by the decisions of the courts of the State.® 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 954; Dec. 
Dig. 861.] 

Oabbiebs 14— Regulations at Stations — ^Hackmen and Bagoaok 
Casbierb. — Under the rule of the Federal courts, a railroad and 
depot company may lawfully exclude some hackmen or carriers of 
baggage from entering its grounds or station for the purpose of so- 
liciting patronage and plying their vocation, while it gives to others 
the exclusive privilege of doing so. 

[Ed. Note. — ^For other cases, see Carriers, Cent. Dig. § 29; Dec. 
Dig. 14.1 

CouBTB 366(1) — Federal Courts — Authority of State Decisions. — 
It is only the highest court of a State whose decisions construing 
the State constitution or statutes are binding on the Federal 
courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. 81 956, 957, 
967; Dec. Dig. 866(1).] 

• Syllabus copyrighted, 1916, by West Publishing Company. 
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Ill -Equity. Suit by i^oseph Skaggs and uiken «gafaiflt<^ 
Kansas City Terminal Bailway Company, the Shaw <lhrans- 
fer Company, and others. On defendants’ motion to diaWilTe 
injunctiiHi, and for temporary injunction on cross bill. Mo* 
tions granted. 

Russell Gametty of Kansas City, Mo., for plaintiffs. 

Samuel W. Sawyer and R. J. Ingrahamy both of Kansas 
City, Mo. {Lathropy M arrow y Fox (Ss Moorey of Kansas City, 
Mo., of counsel), for defendants. 

Van Valkenbttroh, District Judge. 

The plaintiff, Joseph Skaggs, for himself and such other 
persons as are jointly interested and may join in seeking the 
same relief, filed this bill in the circuit [SSS] court of Jack- 
son County, Mo., against the Kansas City Terminal Rail- 
way Company, the Shaw Transfer Company, both Missouri 
corporations, and Hiram W. Hammil, chief of police of 
Kansas City, Mo., to restrain the defendants from depriv- 
ing the plaintiff or plaintiffs of the use of the Union Station 
Plaza, adjacent to said Union Station, by forcing them to 
remove their hacks therefrom while waiting for pass^gers, 
and from interfering with plaintiffs in any way while 
thereon; also praying that plaintiffs be allowed free access 
to and use of said premises in the employment of their busi- 
ness as hack drivers and collectors of passengers. A tempo- 
rary restraining order was granted, and plaintiffs dismissed 
as to defendant Hammil. Thereafter an amended bill was 
filed, charging that the defendants Terminal Company and 
Transfer Company had entered into an unlawful conspiracy 
and agreement for the purpose of fixing prices and monopo- 
lizing and controlling the transfer and baggage business to 
imd from the new Union Station in Kansas City, Mo., as eyi- 
cienced by a certain contract set out in full, whereby the Ter- 
minal Company granted the Transfer Company the exclusive 
privilege of soliciting patronage for its cabs, carriages, and 
baggage service upon the grounds and premises of the Ter- 
minal Company at said Union Station. Obi said contraet'the; 
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part of lEansas Ci^, Mo., or E^aosas City, Kan. Upon the 
filing of the . amended bill, containing allegations of an un* 
lawful contract, conspiracy, and agreement in restraint of 
trade, and for the creation of a monopoly affecting com- 
merce, both interstate and intrastate, the defendant Terminal 
Company seasonably filed its petition and bond for removaL 
The case was transferred to this court, the restraining order 
being retained in force. In this court the defendant Ter- 
minal Company has filed answer and cross bill, praying 
affirmative relief by injunction on its behalf. The plaintifb 
filed a motion to remand, but later joined in the hearing 
upon this motion, and thereafter filed reply to defendant 
Terminal Company’s answer, and an answer to said de- 
fendant’s cross bill. 

[1] The primary question, of course, is as to the jurisdic- 
tion of this court. Plaintiffs at the hearing practically 
abandoned the motion to remand and no question of juris- 
diction is urged in the briefs of counsel. Pleadings have 
been filed amounting to an acceptance of this forum, but, 
inasmuch as diversity of citizenship is not present, such im- 
plied consent would be inoperative unless jurisdiction is 
otherwise affirmatively disclosed. However, the allegations 
of the petition clearly and sufficiently bring the case within 
the acts of Congress. Act Feb. 4, 1887, c. 104, § 3, 24 Stat 
380 (Comp. St. 1913, § 8565) ; act July 2, 1890, c. 647, 26 
Stat. 209; act Oct. 15, 1914, c. 323, 38 Stat. 730. Congress 
has, therefore, entered and appropriated this field. 

[2] Under such conditions, the rule in Federal jurisdic- 
tions is controlling; and that rule is the later and better rea- 
soned doctrine and is supported by the undoubted weight 
of authority. A railroad and depot company may lawfully 
mcclude some hackmen or carriers of baggage from entering 
its grounds or station for the purpose of soliciting patron- 
age and plying their vocation, while it gives to others the 
ezolumve privilege of doing so. Donovan v. PennayVoamia 
Company, 199 U. S. [839] 279, 26 Sup. Ct. 91, 50 L. Ed. 192; 
Ditpot Carnage <& Baggage Co. v. Kansas City Terminal By. 
Co. (C. C.) 190 Fed. 212; Oregon Short Line B. B'. Co. 

Vi, T. Davidson et ol., 33 Utah, 370, 94 Pac. 10, 16 L. E. A. 
417. S.) 777, and not^ 14 Aim. Cas. 489. The latter cam ia 
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selected for citation because of its exhaustive and ccmvinc- 
ing reasoning, and of the complete presentation of doctrine 
and authorities in the attendant footnote. 

Plaintiffs rely upon the contention that the contrary doc^- 
trine prevails in this State, and that this case should be 
governed by the law of the jurisdiction in which the station 
is situated. The decision in Donovan v. Pennsylvania Go.^ 
supra^ seems, on first impression, to be conditioned upon the 
absence of valid State legislation to the contrary; but such 
is really not the case as applied to the doctrine generally. 
In that case, so far as appears from the record, the Federal 
jurisdiction was founded solely upon diversity of citizen- 
ship, and so the existence or non-existence of local prohi- 
bitions became pertinent and was discussed; but such con- 
siderations lose their force in a case in which Congress, by 
entering the field, has drawn toPthe courts of the United 
States paramount jurisdiction and authority. The subject 
is then one of general law, in respect of which the courts of 
the United States are entitled to exercise their independent 
judgment in light of the settled principles that must always 
control the determination of the legal rights of parties. 
Donovan v. Pennsylvania Co.^ supra^ 199 U. S. loc. cit. 200, 26 
Sup. Ct. 91, 50 L. Ed. 192. The rule announced by the Su- 
preme Court of the United States must be determinative of 
the present controversy. 

But, even though it were to be conceded that the local 
law controls, nevertheless, after careful examination, I am 
of opinion that the decisions of the highest courts of this 
State do not sustain plaintiffs’ position. Beliance is placed 
upon section 23 of article 12 of the Missouri constitution, 
to-wit: 

“ Discrimination Between Companies and Individuals . — ^No dis- 
crimination in charges or facilities in transportation shall be made 
between transportation companies and individuals, or in favor of 
either, by abatement, drawback, or otherwise; and no railroad com- 
panvi or any lessee, manager, or employe t4ereof shall make any pref- 
erence in furnishing cars or motive power.” 

And upon sections 3174 and 3184, B. S. Mo. 1909, which 
as follows: 

. 8174. Railways Declared Public Highways, and 

VorMnm Carriers — Diset^ination Prohibited PeniUty . — 
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heretofore oonstrocted, or that may hereafter be constructed in this 
State, are hereby declared public highways, and railroad companies 
common carriers. No railway company, corporation, or association 
shall hereafter make any discrimination in charges or facilities in 
the transportation of freight or passengers between transportation 
companies and individuals, nor in the transportation of freight be< 
tween commission merchants or other persons engaged in the trans- 
portation of freight and individuals, in favor of either, by abatement, 
drawback, or otherwise, nor shall any such company, corporation, or 
association, nor any lessee, manager, or employ^ of any such com- 
pany, corporation, or association make any preference between the 
parties aforesaid in furnishing cars or motive power, for the purpose 
aforesaid. Any company, corporation, or association, or manager, 
lessee, or employe, violating the provisions of this section shall for- 
feit and pay to the party injured the whole amount of [830] such 
transportation charged, to be recovered before any court of com- 
petent Jurisdiction: Provided, that excursion or commutation tickets 
may be issued at special rates. (U. S. 1899, § 1127.)” 

“Sec. 3184. Discrimination Between Persons or Localities Pro- 
hibited.— It shall be unlawful for any such common carrier to make 
or give any undue or unreasonable preference or advantage to any 
particular person, company, or firm, corporation, or locality, in the 
transportation of goods, wares, and merchandise of any character, or 
to subject any particular person, firm, corporation, or locality, or any 
particular description of traffic, to any undue or uni’easonable preju- 
dice or disadvantage with respect to such transportation ; and all such 
common carriers shall afford equal facilities for the interchange of 
traffic between their respective lines, and for receiving, forwarding, and 
switching cars and delivering property to and from their lines, and 
to and from other lines and places connected therewith, and shall not 
discriminate in their accommodation, rates, or charges between such 
connecting lines and places. But this provision shall not be con- 
strued as requiring such common carriers to give the use of their 
tracks or terminal facilities to other common carriers engaged in a 
similar business. (R. S. 1899, S 1133.)” 

Counsel cite the following Missouri cases in support of 
their contention: Cravens v. Rodgers^ 101 Mo. 247, 14 S. W. 
106; Christie v. Missouri Pao. Ry. Co.., 94 Mo. 463, 7 S. W. 
567 ; Horne Telephone Co, v. Neosho Telephone Co.^ 147 Mo. 
App. loc. cit. 237, 126 S. W. 773 ; Tie Company v. Stone.^ 186 
Mo. App. 488, 117 S. W. 604. 

It seems obvious that the sections of constitution and 
statutes quoted apply only to those doing business with car- 
riers in connection with railroad transportation; that is to 
gay, patrons or would-be patrons who sustain a contractual 
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'rdaticn them. Hack drivers generally stBnd'i]i^<iiOiSiirii 
a relation to the defendant Terminal Compai^. It is' true 
that in Cravens v. Rodgers^ 101 Mo. 247, 14 S. W. 106, the 
Supreme Court of Missouri, in a case between two transfer 
lines to which the railroad company was not a party, held, in 
effect, that such an exclusive privilege cannot be given, as 
against public policy and the* spirit of the State constitution 
(article 12, section 23, supra) ; but the Supreme Court Of 
Missouri did not undertake in that case to construe this arti- 
cle of the constitution. It is said that such an agreement was 
against its spirit, not its terms ; and it based its ruling upon 
its conception of public policy and general law. In such 
cases, as we have seen, local decisions are not controlling. 
Donovan v. Pennsylvania Co., supra. It should further he 
remarked that sections 3174 and 3184 were upon the statute 
book when Cravens v. Rodgers was decided, and no mention 
is made of these sections as affecting the subject now under 
discussion. 

[3] I do not find that these sections have been held applica- 
ble to a state of facts such as is here presented. But if de- 
cisions of the State Courts of Appeals are so viewed, we are 
reminded that, while entitled to respectful consideration, they 
are not the decisions of the highest judicial tribunal of the 
State, which alone are binding on the Federal courts in their 
construction of lociil statutes. Federal head Compcm/y v. 
Sawyers, 161 Fed. 687, 88 C. C. A. 547. 

However, it may be profitable to make brief examination 
of such cases cited. In Tie Company v. Stone, 135 Mo. App. 
488, 117 S. W. 604, the court limits its ruling to railroad 
transportation affecting patrons of the carrier in this respect, 
which is an agreement with the [831] views herein ex- 
pressed. In Telephone Company v. Telephone Company, 
147 Mo. App. 216, 126 S. W. 773, the majority opinion, 
while indirectly supporting the general contention .of plain- 
tiffs, does not attempt to construe the sections of statute 
under discussion. The dissenting opinion, however, is in 
full accord with the doctrine announced by this court. In 
Mome Telephone Company v. Sarooxie Telephone Co., 286 
Ho. 114, 139 S. W. 108, 36 L. B. A. (N. S.) 124, the Supreine 
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Cdort reTerses ruling of the Court of Appeals just re- 
ferred to, and ^pressly declares the dissenting opinion of 
Judge Reynolds to be the law of the case. Judge Graves 
refers to section 3106 of the railroad act (R. S. Mo. 1909), 
which reads — 

“All railroad corporations may contract with each other, or with 
other corporationsi in any manner not inconsistent with the scope, 
object, and purpose of their creation and management — 

and cities with approval Wiggins Ferry Co. v. Railroad 
Company^ 73 Mo. 389, 39 Am. Rep. 619 ; Id., 128 Mo. 224, 27 
S. W. 668, 30 S. W. 430, in which it was held to be proper 
for a railway company to enter into a contract with a single 
ferry company to handle its trade, and, further, that such 
contract is not viewed as violative of public policy, nor as 
being a contract in restraint of trade or creating a monopoly. 
These rulings supersede the Missouri cases cited by counsel 
for plaintiffs, in so far as the same may seem to be in con- 
flict with the doctrine here announced. In any aspect, there- 
fore, the matter is thus left for the independent judgment 
of this court, which must be governed by considerations of 
general law and by the pronouncements of Federal courts 
of last resort. 

It should be added that by stipulation, as well as by the 
proofs, the property of the Terminal Company is to be 
deemed in every legal sense private property as between it 
and those of the general public who have no occasion to use 
it for purposes of transportation. The right of the company 
to the exclusive use and enjoyment thereof is as perfect and 
absolute as that of an owner of real property not burdened 
with public or private easements or servitudes. Further- 
more, the rights of the public are not impaired by the grant 
by a railroad company of the exclusive privilege to solicit 
patronage for hacks and baggage transfendng within its 
depot grounds, where the recipient of the privilege and the 
facilities furnished are subject to legislative regulation. 
'Oregon Short Line R. R. Go. v. Davidson et al.^ 33 Utah, 870, 
94 Pac. 10, 16 L. R. A. (N. S.) 777, 14 Ann. Cas. 489. It is 
oohoeded in the present case that the transfer companies’ 
lates and fares are subject to such regulation. 
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It appears convincingly that the limitation of the station 
traii^er privileges to a angle responsible party is in no sense 
unreasonable. While the matter of revenue is concededly in> 
volved, nevertheless the station company is no doubt actii* 
ated by experience thus to eliminate, to great extent, the 
possibility of abuses which are known to have been present 
in the past at the old station. Adequate provision is made- 
in the contract for all the needs of the traveling public in 
this regard. Manifestly, out-going passengers are in no wise 
affected, because plaintiffs and others have the conceded 
right to enter upon the premises of [833] the Terminal Com- 
pany for the purpose of actual delivery of passengers and 
baggage. They also have the right to receive passengers 
and baggage for whose transportation they shall have al- 
ready received orders. The freedom of all parties to take 
their stands upon appropriate public places outside the lim- 
its of the premises of defendant Terminal Company affords 
to the public generally, including all in-coming passengers, 
every opportunity to avail itself of their services, should it 
so desire. The new Union Station has been built with a 
.view to affording every convenience and comfort to travel- 
ers. The interests of the public demand that the Terminal 
Company should be given every opportunity to keep its ap- 
proaches cleanly and attractive. The presence of horses in 
considerable numbers near its principal entrance, and in 
close proximity to the very high class restaurant maintained, 
detracts much from the comfort of patrons. No doubt the 
plaintiffs and those similarly situated make effort to render 
their stands as unobjectionable as possible, but common ex- 
perience teaches that such efforts can not be wholly success- 
ful. However, this case is decided upon tlie property rights 
involved independently of such considerations. 

It follows that the restraining order heretofore granted - 
against defendants should be dissolved, and the temporary 
injunction, restraining plaintiffs, and every other person or 
corporation similarly situated who has become party or 
privy to this proceeding, their agents, servants, and em- 
pl<^4 under their authority and control, from standing 
their horses, teams, and vdiides of evory kind or descripticin 



>HOTO MMUMAL «0. «. BAfftllAK KODAK 00. 541 

Opinion of tbo Oonrt 

upon the Union Station Plaza, and from soliciting the cus- 
tom and patronage of passengers or other persons upon the 
Union Station Plaza, or premises of defendant and crossr 
complainant Terminal Company, should be granted. An 
order may be prepared in conformity with the views herein 
expressed. 


SOUTHERN PHOTO MATERIAL CO v. EASTMAN 
KODAK CO. OF NEW YORK. 

(District Clourt, N. D. Georgia. July 20, 1016.) 

[234 Fed. Bep., 955.] 

Monopolies 28 — ^Actions — Service — Sufficiency. — ^The Sherman Anti- 
Trust Act, July 2, 1890, c. 647, I 7, 26 Stat 210 (Comp. St. 1018, 
S 8829) , authorizes action in any district court in a district in which 
the defendant resides or is found. The Clayton Act, Oct. 15, 1914, 
c. 823, { 12, 38 Stat. 736, authorizes suits not only in the judicial 
district whereof defendant is an inhabitant, but also In any district 
wherein it may be found or transacts business.. The defendant, a 
New Tork corporation, had its principal place of business and 
domicile in New York, but it also carried on business in Georgia, 
though it had no agent in such State on whom process could be 
served. Held, that under the statute defendant might be sued in 
the district court for Georgia, service being had on defendant at 
its domicile * 

[Ed. Note.^for other cases, see Monopolies, Cent. Dig. I 18; 
Dec. Dig. 28.] 

At Law. Action by the Southern Photo Material Company 
against the Eastman Kodak Company of New York. On 
plea to jurisdiction [966] and traverse of service. Plea 
and traverse overruled, and motion to quash denied. 

See, also, 224 Fed. 523. 

King <& Spalding^ of Atlanta, Ga., for plaintiff. 

SnUthf HamrMmd <& Smithy of Atlanta, 6a., for defendant. 
Nbwman, District Judge. 

This is a suit brought by the plaintiff against the defend- 
ant under the Sherman Anti-Trust Act of July 2, 1890, 26 

* Syllabus copyrighted, 1916k by West Publishing Oomimiij. 




vM2 ' ‘ 

Opinion of tfae< Conrt. 

Stat. 209, 210, and the Clayton Act of October 18, 1914,' 88 
Stat. 780. The questions now considered are the iurisdic^on 
of tile court and the sufficiency of the service. 

The Southern Photo Material Company is a Gieor^a cor* 
poration, having its residence in the city of Atlanta, in the 
Northern District of Georgia. The Eastman Kodak Com- 
pany is a corporation of the State of New York and a citizen 
and resident of that State, having its principal office in the 
cify of Rochester. 

There is a Georgia corporation in the city of Atlanta, 
known as the Glenn Photo Stock Company, tlie stock in 
which is owned by the Eastman Kodak Company of New 
Jersey, which is the same company that owns the stock of the 
Eastman Kodak Company of New York, the defendant here. 

The first service in this case was perfected by serving 
W. Frank Luckiesh, manager of the Glenn Photo Stock 
Company. This service was traversed by the defendant, ap- 
pearing for the purpose of objecting to the service. 

Subsequent to this an order was made by the court author- 
izing service- on the defendant by service at its principal 
office or place of business in the city of Rochester, N. Y., a 
copy of the petition and the amendment to the petition, and 
the process in the case, together with a copy of the order of 
the court providing for this service, to be sent to the United 
States marshal for the Western District of New York to be 
served by him on the defendant company. 

The United States marshal for the Western District of 
New York has made return by his deputy of service of the 
petition, amendment to petition, and order of court allow- 
ing the same, process and order of service, on. George East- 
man, treasurer of the Eastman Kodak Company of New 
York. After this the defendant renewed his plea to the 
jurisdiction and traverse as to this last service. 

The Sherman Anti-Trust Act of 1890, provided'that a. de- 
fendant might be sued in any Circuit Court of the United 
States (now District Court) “ in the district in which the de- 
fendant resides-, or is founds” In tiie Clayton'. Act^ of 1914, it 
U^ pxnvided that a defendant may be sued “ not' only in tha 
judidal district whereof it is an inhabitant, but also in any 
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^dtxid; wheran it may be found or transacts busmess.” The 
question discussed here is, whether suit may be brought in a 
district where the defendant “ transacts business,” although 
not** found ” in that district within the meaning of the decis- 
ions defining that term. 

In this case the evidence shows that there are 126 regular 
customers of the defendant company in the State of Oeor- 
gis^ and that it has certain demonstrators who travel in 
Qeoigia and adjoining States for |957] the purpose of 
demonstrating articles manufactured by the Eastman Kodak 
Company of New York, of furthering its interests as its 
representatives and, to some extent, taking orders for goods, 
and the question made is whether, transacting business in 
this State, which it undoubtedly does to the extent indi- 
cated, but where it has no representative in the district 
upon whom service can be made, the court has jurisdiction. 
In other words, whether the service at its home office is 
good because it ‘‘transacts business” here and not because 
it is “ found ” here. Counsel claim that the expression 
“found” and that of “transacting business” are synony- 
mous; that is, that the business transacted must be of such 
character and the company sued must have such representa- 
tives in the district that, under the decisions on the subject, it 
is “found” in the district. The claim as to the necessity 
for it being “ found ” in this district and how it must be 
found are based upon the cases of Goldey v. Morning News^ 
166 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517, and particu- 
larly Oreen v. Chicago, Burlington d; Quincy Railway Co,, 
205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916, and a de- 
cudon made in this district, West v. Cincinnati, N. O. ds 
T. P. Ry. Co, (C. C.) 170 Fed. 349. Two recent cases are 
cited as pertinent to the question under discussion. Inter- 
naUofud Harvester Co, v. Kentucky, 234 U. S. 579, 84 Sup. 
Ct. 944, 68 L. Ed. 1479, is cited for the plaintiff, and Thom- 
hum y. Gates (D. C.) 225 Fed. 618, for the defendant. 

The conclusion to which I have come is thus: That uiider 
MctaOK of the Clayton Act suits may be brought in any 
judicial diatrict whereof the corporation is an inhabitant, 
fdsD Aoy distuct wherein it may be h>und, and in addi* 
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tion in any district wherein it transacts business. The proc- 
ess, of course, must be served in the district of which it is an 
inhabitant or w^herein it may be found. The purpose of the 
act was, I think, to give the courts jurisdiction in any dis- 
trict in the United States where a corporation transacts 
business, whether in the sense of the decisions it is ‘ found 
there or not, and then that service on it may be perfected 
at its home office in the district whereof it is an inhabitant 
or wherein it may be found ; that is, “ found ” as provided 
in the decisions construing that term. 

In this case, as I have stated, the evidence shows clearly 
that the defendant company is transacting business in Geor- 
gia, and in this district, and therefore the court here has 
jurisdiction of the case. The defendant has been served by 
serving it at its home office in New York, in pursuance of 
the court’s order, and that the service is sufficient under the 
statute. I think the service of process on Mr. Luckiesh, 
the manager of the Glenn Photo Stock Company, of Atlanta, 
was not good and must be disregarded in determining the 
question of due service in the case. 

The result is that the plea to the jurisdiction must be 
overruled as well as the traverse of service, and the motion 
to quash the service. 


D. K. WILDER MANUFACTURING COMPANY v. 
CORN products refining COMPANY. 

ERROR TO THE COURT OF APPEALS OF THE STATE OF GEORGIA. 
No. 71. Argued November 9, 1914. — Decided February 23, 1915. 


[236 U. S., 165.] 


Where the pleading of the plaintilC In error demurred to justified the 
inference that the transaction alleged to be In violation of the Anti-.^ 
Trust Act was interstate, the court may assume that such was the 
case, and, if the decision turns on the construction of the act, a 
Federal question is Involved.® 

The general rule is that one who has dealt with a corporation as an 
eKisting concern having capacity to sell, can not assert, or esqspe 

® Syllabus and statements of arguments copyrighted, 1915, by The 
Banks Law Publishing Company. 
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liability, on the ground that such concern has no legal existence be- 
cause it is an unlawful combination in violation of the Anti-Trust 
Act. Such a defense is a mere collateral attack on the organization 
of the corporation which cannot lawfully be made. Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540. 

Courts may not refuse to enforce an otherwise legal contract because 
it might afford some indirect benefit to a wrongdoer. 

The contract in this case held not to be intrinsically illegal because 
the seller agreed to give a portion of its profits to the purchaser of 
goods provided the latter dealt exclusively with the former for a 
specified period and that the purchaser bought the goods exclusively 
for its own use; and also held that such contract was not illegal 
under the Anti-Trust Act. Continental Wall Paper Co. v. Voight, 
212 U. S. 227, distinguished. 

The Anti-Trust Act is founded on broad conceptions of public policy 
and its prohibitions were enacted not only to prevent Injury to the 
Individual but harm to the general public, and its prohibitions and 
the remedies it provides are co-extensive with such conceptions. 
Where a statute creates a new offense and denounces the penalty, or 
gives a new right and declares the remedy, the punishment or rem- 
edy given can be only that which the statute prescribes. 

The power given by the Anti-Trust Act to the Attorney General to 
dissolve a corporation or combination as violative of that act is In- 
consistent with the right of an individual to assert as a defense to a 
[166] contract on which he is otherwise legally liable that the other 
party has no legal existence in contemplation of that act. 

In Continental Wall Paper Co. v. Voight, 212 U. S., 227, the contract 
involved was not held illegal because a party thereto was an illegal 
combination under the Anti-Trust Act, but upon elements of illegality 
inhering in the contract itself. In this case, held that a party 
can not assert as a defense to a suit for money otherwise due under 
a contract, not inherently illegal, the fact that the party otherwise 
admittedly entitled to recover is an illegal combination under the 
Anti-Trust Act. 

11 Ga. App. 588, affirmed. 

[59 L. Ed. 520.«] 

[CoBPOBATioNS — ORGANIZATION — COLLATERAL ATTACK. — ^1. The legal ex- 
istence of a corporate seller of goods cannot be collaterally attacked 
by raising the objection in a suit for the purchase price that the 
corporation was organized in violation of the act of July 2, 1890 (26 

•The paragraphs following, in brackets, comprise the syllabus of 
the case as reported in volume 59, page 520, Lawyers Edition, Supreme 
Court Reports. Syllabus copyrighted, 1914, 1915, by The Lawyers Co* 
operatlTe Publishing Company. 

96825^— 17— VOL 6 85 
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Stat. at L. 209, chap, 647, Ck)mp. Stat. 1918 I 8820), forbidding 
combinations in restraint of interstate commerce. 

For other cases, see Gorporations, I. c. 1, in Digest Sup. Gt. 1908. 
Monopoly — bright to Recoveb on Gontbaot of Sale. — 2, The ille- 
gality of a corporation organized in violation of the Sherman Anti- 
Trust Act of July 2, 1890 (26 Stat. at L, 209, chap. 647, Gomp. Stat. 
1913, § 8820), does not preclude such corporation from recovering 
the purchase price of goods sold and delivered by it. 

For other cases, see Monopoly, II. a, in Digest Sup. Gt. 1908. 
Monopoly — Right to Recoveb on Gontbact of Saijs. — 3. Recovery 
of the purchase price for goods sold and delivered by a corporation 
organized in violation of the Sherman Anti-Trust Act of July 2, 
1890 ( 26 Stat. at L. 209, chap. 647, Gomp. Stat. 1913, § 8820), may 
not be denied because the goods were sold upon condition which 
made the payment to the purchaser of his percentage under a pro- 
posed profit-sharing scheme devised by the corporation depend upon 
the exclusive dealing of the purchaser with the corporation during 
the following year, or because, under the contract of sale, the goods 
could not be resold. 

For other cases, see Monopoly, II. a, In Digest Sup. Gt. 1908. 
Gontracts — Offer and Acceptance — Performance of Gondition. — 
4. The purchaser of goods from a corporation organized in violation 
of the Sherman Anti-Trust Act of July 2, 1890 (26 Stat. at L. 209, 
chap. 647, Gomp. Stat. 1913, § 8820), is not entitled to his percentage 
in a proposed profit-sharing scheme devised by the corporation, 
where he did not comply with the condition upon which the offer of 
a right to a participation in the profits was rested, or the contract 
(if there was a contract to that effect) was based, viz., that he 
would for the following year deal exclusively with such corporation.] 

For other cases, see Gontracts, I. d, 4; V. d, in Digest Sup. Gt. 
1908.] 

The facts, which involve the construction of the Federal 
Anti-Trust Act, and the effect of a profit-sharing contract 
of a corporation and those dealing with it exclusively and 
the right of the corporation to recover for goods sold, are 
stated in the opinion. 

Jtfr. M canon Smith for plaintiff in error: 

The answer shows defendant in error to be a combination ' 
in restraint of interstate trade in violation of the Federal 
statute; the combination merged into one corporation va- 
rious firms and corporations which previously had been 
competitors, for the purpose, and with the effect, of restrain- 
ing; and monopolizing such interstate trade. The creation 
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of a monopoly is sufiicient to make the restraint unreason- 
able. Am. Tobacco Co. v. United States, 221 U. S. 106; 
Standard OU Co. v. United States, 221 U. S. 1. 

The corporate organization of the defendant in error 
cannot be used as a cloak to cover the fact that it consti- 
tutes an illegal combination. Northern Securities Co. v. 
United States, 193 U. S. 197; Am. Tobacco Co. v. United 
States, and Standard Oil Co. v. United States, supra. 

A recovery cannot be had upon an account for goods 
sold and delivered by such illegal combination when the 
goods were sold with direct reference to and in execution 
of agreements which had for their object and which had 
directly as their effect the accomplishment of the illegal 
[1671 ends for which the combination was organized. Con- 
tinental Wall Paper Co. v. Voight, 212 U. S. 227, 

It is not necessary to show that the contracts under 
which the goods were sold are expressly violative of the 
Federal statute. The illegal intent with which the con- 
tracts were made is sufficient to make illegal contracts 
which appear on their face as no more than ordinary acts 
of competition. Nash v. United States, 229 U. S. 373; 
Swift V. United States, 196 U. S. 376; Loewe v. Lawlor, 
208 U. S. 274. 

A contract of purchase by an illegal combination which 
together with other similar contracts tends to create a 
monopoly is void and unenforceable even though the other 
party to the contract is ignorant of its purpose in this 
respect. Brent v. Gay, 149 Kentucky, 615. 

A contract, which though apparently harmless in itself, 
is in reality a part of a general scheme to violate statutes 
against the restraint of trade, will be held to be illegal. 
Continentcd Wall Paper Co. v. Voight, supra; Cravens v. 
Carter, 92 Fed. Rep. 479; Pacific Factor Co. v. Adler, 90 
California 110; Finh v. Schneider Granite Co., 187 Mis- 
souri 244; Detroit Salt Co. v. National Salt Co., 134 Michi- 
gan 120. 

A contract is illegal where, though harmless on its face, 
it is one of many similar contracts which collectively have 
the direct effect of aiding an illegal purpose of restraining 
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interstate trade. United Shoe Meufhmery Co, y. La€hapeUe^ 
212 Massachusetts 467. 

The scheme must be treated as an entirety. Add/yeton 
Pipe Co. V. United States^ 175 U. S. 211; Swift v. United 
States., 196 U. S. 375; Montague v. Lowry, 198 U. S. 88; 
Loewe v. Lawlor, 208 U. S. 274. 

Illegality may consist in the purpose to accomplish an 
illegal result though the methods used are not inherently 
unlawful. Hanauer v. Doane, 12 Wall. 842; Kohn v. Mtd- 
cher, 43 Fed. Rep. 641; Mogul Steamship Co. v. Mc~ 
[168] Oregar, L. R. 61; Q. B. Div. 285; [1892] A. C. 25; 
Clark on Contracts, 478 et seq. 

Whenever the illegality appears, whether the evidence 
comes from one side or the other, the disclosure is fatal 
to the case. No consent of the defendant can neutralize 
its effect. Hall v. Coppell, 7 Wall. 542; Armstrong v. 
Toler, 11 Wheat. 258; Emhrey v. Jemison, 181 U. S. 336. 

One of the parties cannot maintain an action on the 
valid part of the contract, discarding or omitting to prove 
the portion that is illegal. McMullin v. Hoffman, 174 
XJ. S. 639. 

Under the Continental Wall Paper Co. case, when the 
sales are made under and with reference to an illegal agree- 
ment, and the plaintiff sues on the sales, the defendant 
may thereupon plead the illegal agreement of which the 
sales are a part. .3ee also Oscanyan v. 'Winchester Arms 
<7o., 103 TJ. S. 261. 

The cases relied upon by the defendant in error can be 
distinguished from the case at bar. ConnoUy v. Union 
Sewer Pipe Co., 184 U. S. 540, which is especially stressed 
by the defendant in error, decided only that an illegal com- 
bination was not by reason alone of its illegal character 
prevented from collecting for goods sold. 

If any of the cases urged by the defendant in error go 
to the extent of holding that this is not sufficient to make 
the agreement illegal, they are in conflict with the decii»ons 
of this court. Nash v. United States, 229 U. S. 378 ; Swift 
V. United States, 196 U. S. 375 ; Loewe v. Ldwlor, 208 U. S. 
274. Bank v. Class, 169 Mo. App. 874, is not in point, nor 
is Bessire v. Com Products Co.., 47 Ind. App. 818. 
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There is nothing to distinguish this case from the Con* 
tinental Wall Paper Co. case, and the decision then ren- 
dered is controlling. 

Mr. James W. Austin and Mr. Preston Davie^ with whom 

Mr. Morgan J. O^Brien^ Mr. Albert B. Boardman^ [1®®J 
and Mr. Young B. Smith were on the brief, for defendant 
in error. 

Mr. Chief Justice White delivered the opinion of the 
court. 

We refer to the parties, the one as the Manufacturing, 
and the other as the Refining Company. Sued by the Re- 
fining Company in April, 1909, to recover the amount of 
the price of two lots of glucose or corn syrup which it had 
bought in January, 1909, and which it had consumed and 
not paid for, the Manufacturing Company asserted its non- 
liability on the following grounds which we summarize : 

(a) Because the Refining Company had no legal exist- 
ence as it was a combination composed of all the manufac- 
turers of glucose or corn syrup in the United States, illegally 
organized with the object of monopolizing all dealings in 
such products in violation of the Anti -Trust Act of Con- 
gress. That having illegally brought into one organization 
all the manufacturers of glucose or corn syrup, the corpora- 
tion had unreasonably advanced the price of the products 
of its manufacture to the injury of the public. (6) That 
this end being accomplished, the corporation sought to per- 
petuate its monopoly by rendering it difficult or impossible 
for competitors to go into the business of producing glu- 
cose or corn syrup by devising a so-called profit-sharing 
scheme, by which it was proposed to give to all those who 
purchased from the combination a stipulated percentage 
upon the amount of the purchases made in one year to be 
paid at the end of the following year provided that during 
such time they dealt with no one else but the combination. 
While the sum of the'percentuge thus offered, it was alleged, 
varied from year to year, nevertheless it was charged that 
in substance the contract or offer remained the same. The 
tender to [179] the Manufacturing Company of a right 
to participate in the scheme, it was alleged, was first made 
in 1907 relative to the business done in 1906 in the form of 
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a letter which is in the margin* and this offer or asserted 
contract was continued from year to year. It was further 
alleged that the scheme proved successful in accomplishing 
its wrongful purpose since, although subsequently inde- 
pendent concerns engaged in the business of manufactur- 
ing glucose or corn syrup and offered to sell their products 
at prices less than those charged by the combination, such 
concerns were virtually driven out of business because those 
who desired to purchase the products were deterred from 
buying from them for fear of losing the percentage which 
they would receive from the combination if all their pur- 
chases [171] continued to be made from it alone, and more- 
over because of the dread felt by purchasers that the inde- 
pendents would not be able to resist the overweening and 
controlling power of the combination. It was moreover 
alleged that all purchases made by the manufacturing com- 
pany “contained the following clause in the contract of 
purchase : ‘ The goods herein sold are for your own con- 
sumption and not for resale.’ ” 

®“26 Bboadway, New Yobk, March 9, 1907. 

“ The D. R. Wilder Mfg. Co., Atlanta, Oa. 

“Gentlemen: This company reco^izing the fact that its own 
prosperity, In a great measure, is interwoven with the good will and 
cooperation of its patrons, has decided to adopt a liberal plan of 
profit-sharing with you, in case you shall in the future continue to 
give us your exclusive patronage. 

“This company inaugurates such a policy of profit-sharing by 
announcing that it will set aside out of its profits from the manu- 
facture and sale of glucose and grape sugar for the last six months 
of 1906, an amount equal to ten cents per hundred pounds on all 
shipments of glucose and grape sugar (Warner’s Anhydre and Bread 
Sugar excepted) which shall have been made to you by this com- 
pany from July 1st to December 31, 1906. 

“This amount will be paid to you or your successors on Decem- 
ber 30, 1907, on condition that for the remainder of the year 1906 
and the entire year 1907, you or your successors shall have pur- 
chased exclusively from this company or its successors all the glucose 
and grax>e sugar required for use in your establishment. 

“With the assurance of steadfast cooperation of its customers, 
given in reciprocation for the benefits conferred upon them, this com- 
pany confidently anticipates a continuance of such profit-sharing dis- 
tribution annually to the full extent that its earnings may warrant 
“Yours very truly, 

“COBN PXODUGTB RxllNINa GOMPANT.*’ 
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Charging that the condition which made the payment of 
tile proposed profit-sharing percentage depend upon dealing 
alone with the combination was void and should be disre- 
garded, the answer asked not only that the prayer for judg- 
ment for the purchase price be rejected but that treating the 
failure of the Manufacturing Company to comply with the 
condition on which the offer of profit sharing was made as 
immaterial, there should be a judgment for that company 
for the percentage of profits on the business for the year 
1908. 

On motion the answer was stricken out as stating no de- 
fense. There was a judgment in the absence of further 
pleading against the Manufacturing Company for the price 
of the goods, as sued for, and rejecting its claim for the 
percentage of profits. This judgment was affirmed by the 
court below (11 Ga. App. 588) and because of an assumed 
failure to give effect to the Anti-Trust Act of Congress this 
writ of error was prosecuted. 

As the context of the answer clearly justified the inference 
that the sale of the glucose was an interstate transaction, 
the court below was right in assuming that to be the case 
and therefore we put out of view as devoid of merit the 
contrary suggestion made by the Refining Company. 

Having dealt with the Refining Company as an existing 
concern possessing the capacity to sell, speaking generally 
the assertion that it had no legal existence because it was 
an unlawful combination in violation of the Anti-Trust 
[173 1 Act was irrelevant to the question of the liability of 
the Manufacturing Company to pay for the goods since such 
defense was a mere collateral attack on the organization of 
the corporation w’hich could not be lawfully made.* Be- 
sides, considered from the point of view of the alleged ille- 
gality of the corporation, the attack on its existence was 
absolutely immaterial because the right to enforce the sale 
did not involve the question of combination, since conced- 
ing the illegal existence of the corporation making the sale, 

* Finoh V. UUman, 105 Missouri, 255 ; Taylor y. Porttmouth, de., 8t. 
By., 91 Maine, 193 ; Smith v. Mayflad, 163 Illinois, 447 ; Detroit City 
By. V. unit, 85 Michigan, 634 ; Mackall v. Chetapeake, do.. Canal Co., 
94 n. S. 808 ; ConnoUy v. Union Setcer Pipe Co., 184 U. S. 640. 
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the Obligation to pay the price was indubitaUe, and the duty 
to enlorce it not disputable. This is true because the sale 
and the obligations which arose from it depended upon a 
distinct contract with reciprocal considerations moving be- 
tween the parties — the receipt of the goods on the one hand 
and the payment of the price on the other. And this is but 
a form of stating the elementary proposition that courts may 
not refuse to enforce an otherwise legal contract because 
of some indirect benefit to a wrongdoer which would be af- 
forded from doing so or some remote aid to the accom- 
plishment of a wrong which might possibly result — doc- 
trines of such universal acceptance that no citation of au- 
thority is needed to demonstrate their existence, especially 
in view of the express ruling in Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540, applying them to the identical 
general question here involved. 

The case therefore reduces itself to the question whether 
the contract of sale was inherently illegal so as to bring 
it within the also elementary rule that courts will not exert 
their powers to enforce illegal contracts or to compel wrong- 
doing. The only suggestion as to the intrinsic illegality of 
the sale results from the averments of the [173] answer 
as to the offer of a percentage of profits upon the condition 
of dealing exclusively with the Refining Company for the 
following year and the clause to the effect that the goods 
were bought by thev Manufacturing Company for its own 
use and not for resale. But we can see no ground what- 
ever for holding that the contract of sale was illegal be- 
cause of these conditions. In fact it is not so contended in 
argument since substantially the proposition which is relied 
upon is that although such stipulations were intrinsically 
legal, they become illegal as the result of the duty to con- 
sider them from the point of view that one of the parties 
was an illegal combination interested in inserting such con- 
ditions as an efficient means of sustaining its continued 
wrong-doing and therefore giving power to accomplish the 
baneful and prohibitied results of its illegal organization, — a 
duty which, it is urged, results from reason, is commanded 
by the Anti-Trust Act and the obligation to raforce its 
provimons, and is required because of a previous decision 
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of this court enforcing that act (Ooniinent/d WaU Paper 
Co. ▼. VoigMf 212 U. S. 227) unless that decision is to be 
now qualified or overruled. 

In the first place, the contention cannot be sustained 
consistently with reason. It overthrows the general law. 
It admits the want of power to assail the existence of a 
corporate combination as aipneans of avoiding the duty to 
pay for goods bought from it and concedes at the same time 
the legality of the condition in the sale and yet proposes 
by bringing the two together to produce a new and strange 
result unsupported in any degree by the elements which 
are brought together to produce it and conflicting with 
both. 

In the second place, the proposition is repugnant to the 
Anti-Trust Act. Beyond question reexpressing what was 
ancient or existing and embodying that which it was deemed 
wise to newly enact, the Anti-Trust Act was intended in 
the most comprehensive way to provide [174] against com- 
binations or conspiracies in restraint of trade or commerce, 
the monopolization of trade or commerce or attempts to 
monopolize the same. Standard Oil Co. v. United States., 
221 U. S. 1; United States v. American Tobacco Co., 221 
U. S. 106. In other words, founded upon broad concep- 
tions of public policy, the prohibitions of the statute were 
enacted to prevent not the mere injury to an individual 
which would arise from the doing of the prohibited acts, 
but the harm to the general public which would be occa- 
sioned by the evils which it was contemplated would be 
prevented, and hence not only the prohibitions of the stat- 
ute but the remedies which it provided were co-extensive 
with such conceptions. Thus the statute expressly cast upon 
the Attorney General of the United States responsibility 
of enforcing its provisions, making it the duty of the 
district attorneys of the United States in their respective 
districts under his authority and direction to act concern- 
ing any violations of the law. And in addition, evidently 
contemplating that the official unity of initiative which was 
thus created to give effect to the statute required a like unity 
of judicial authority, the statute in express terms vested the 
CSircuit Court of the United States with jurisdiction to 
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prevent and restrain violations of this act,” and besides ex- 
pressly conferred the amplest discretion in such courts to 
join such parties as might be deemed necessary and to exert 
such remedies as would fully accomplish the purposes in- 
tended. Act of July 2, 1890, c. 647, 26 Stat. 209. 

It is true that there are no words of express exclusion of 
the right of individuals to ac# in the enforcement of the 
statute or of courts generally to entertain complaints on 
that subject. But it is evident that such exclusion must 
be implied for a two-fold reason: First, because of the 
familiar doctrine that “ where a statute creates a new 
offense and denounces the penalty, or gives a new right 
and declares the remedy, the punishment or the remedy 
[176] can be only that which the statute prescribes.” Farm- 
ers’ tSs Mechanics’ National Bank v. Bearing^ 91 U. S. 29, 86 ; 
Barnet v. National Bank, 98 U. S. 655; Oates v. National 
Bank, 100 U. S. 239; Stephens v. Monongdhela Bank, 111 
U. S. 197; Tenn. Coal Co. v. George, 233 U. S. 354, 369. 
Second, because of the destruction of the powers conferred 
by the statute and the frustration of the remedies which 
it creates which would obviously result from admitting 
the right of an individual as a means of defense to a suit 
brought against him on his individual and otherwise inher- 
ently legal contract to assert that the corporation or com- 
bination suing, had no legal existence in contemplation of 
the Anti-Trust Act. This is apparent since the power given 
by the statute to the Attorney General is inconsistent with 
the existence of the right of an individual to independently 
act since the purpose of the statute was where a combination 
or organization was found to be illegally existing to put an 
end to such illegal existence for all purposes and thus pro- 
tect the whole public — an object incompatible with the 
thought that such a corporation should be treated as legally 
existing for the purpose of parting with its property by 
means of a contract of sale and yet be held to be civilly dead 
for the purpose of recovering the price of such sale and then 
by a failure to provide against its future exertion of power 
be recognized as virtually resurrected and in possession of 
authority to violate the law. And in a two-fold sense these 
considerations so clearly demonstrate the conflict between 
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the statute and the right now asserted under it as to render 
it unnecessary to pursue that subject further. In the first 
place because they show in addition how completely the 
right claimed would defeat the jurisdiction conferred by 
the statute on the courts of the United States — a juris- 
diction evidently given, as we have seen, for the purpose 
of making the relief to be afforded by a finding of illegal 
existence as broad as would be the necessities resulting 
[176] from such finding. In the second place because the 
possibility of the wrong to be brought about by allowing the 
property to be obtained under a contract of sale without 
enforcing the duty to pay for it, not upon the ground of 
the illegality of the contract of sale but of the illegal organi- 
zation of the seller, additionally points to the caiises which 
may have operated to confine the right to question the legal 
existence of a corporation or combination to public authority 
sanctioned by the sense of public responsibility and not to 
leave it to individual action prompted it may be by purely 
selfish motives. 

As from these considerations it results not only that there 
is no support afforded to the proposition that the Anti- 
Trust Act authorizes the direct or indirect suggestion of 
the illegal existence of a corporation as a means of defense 
to a suit brought by such corporation on an otherwise 
inherently legal and enforceable contract, but on the con- 
trary that the provisions of the act add cogency to the 
principles of general law on the subject and therefore make 
more imperative the duty not directly or indirectly to per- 
mit such a defense to a suit to enforce such a contract, we 
put that subject out of view and come to the only remain- 
ing inquiry, the alleged effect of the previous ruling in the 
Continental Wall Paper case, supra. 

It is to be observed in considering that contention that 
the general rule of law which we have stated is not ap- 
parently questioned in the argument and the controlling 
influence of the ruling in the Connolly case, supra, if here 
applicable is not denied, but the contention is that the gen- 
eral law is not applicable and the Connolly case is inappo- 
site because of an exception which was engrafted upon the 
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general law by the ruling in the Continental Wall Paper 
case, under which it is said this case comes. While it 
clearly appears that this is the contention, it is difficult to 
precisely fix the ground upon which it is rested. But as the 
rule of general law which under ordinary cir[177Jcum- 
stances does not permit the existence of a corporation to 
be indirectly attacked is not assailed, and as it is not as- 
serted that irrespective of the illegal organization of the 
corporation, the contract of sale was inherently unlawful, 
it follows that the proposition is the one which we have 
already in another aspect disposed of, that is, that the 
sale and its conditions, although inherently legal, become 
illegal by considering the illegal corporation and the aid 
to be afforded to its wrongful purposes by the conditions 
which formed a part of the sale. But in substance this 
only assumes that it was held in the Continental Wall Paper 
case that that which was inherently legal can be rendered 
illegal by considering in connection with it something which 
there was no right to consider at all. But it is apparent on 
the face of the opinion in the Continental Wall Paper case 
that it affords no ground for the extreme and contradictory 
conclusion thus deduced from it, since the ruling in that 
case was based not upon any supposed right to import 
into a legal and valid contract elements of wrong which 
there was no right to consider, but was rested exclusively 
upon elements of illegality inhering in the particular con- 
tract of sale in that case, which elements of illegality may 
be thus summarized: (a) The relations of the contracting 
parties to the goods sold, (&) the want of real ownership 
in the seller, (c) the peculiar obligations which were im- 
posed upon the buyer, and (d) the fact that to allow the 
nominal seller to enforce the payment of the price would 
have been in and of itself directly to sanction and give effect 
to a violation of the Anti-Trust Act inhering in the sale. It 
is not necessary to analyze the facts and issues in the case for 
the purpose of pointing out how completely they are covered 
by the statement just made because the opinion of the court 
and the reasons stated by the members of the court who 
dis^ted without more make that fact perfectly clear. In- 
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deed, not only does this statement make clear the fact 
[178] that there is no conflict between the Connolly case 
and the Continental Wall Paper case, but it also establishes 
that both cases, the first directly, and the other by a nega- 
tive pregnant, demonstrate the want of merit in the conten- 
tions here insisted upon. 

It only remains to say that we think it requires nothing 
but statement to demonstrate that in view of the facts which 
we have recited and the legal principles which we have ap- 
plied to them, no error was committed by the court below 
in refusing to give to the defendant a judgment for its 
alleged share of the profits for the year 1908 when it was 
expressly admitted that the conditions upon which the offer 
of a right to a participation in the profits was rested, or 
the contract (if there was a contract to that effect) was 
based, had not been complied with. 

Affirmed. 


UNITED STATES CORN PRODUCTS REFINING 
CO. ET AL.« 

(District Court, S. D. New York. June 24, 1916.) 

[234 Fed. Rep., 964.] 

MoNOPOLnss 17(1) — Anti-Trust Act — Combinations in Restraint 
or Trade. — Defendant Corn Products Kefinina Company, which on 
its organization in 1996 acquired control of all the glucose plants 
in the United States and of starch factories producing 64 per cent 
of the total production, held an illegal combination in restraint of 
interstate trade, and to monopoiize the same, in violation of Sher- 
man Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (0>mp. 
St. 1913, §§ 8820, 8821), on evidence showing that the purpose of 
its organization was to prevent competition, and that the power 
acquired by the combination was exercised to prevent by unfair 
means new competitors from entering the field, and to drive out 
those entering or already engaged in the business, through profit- 
sharing contracts with customers which required them to continue 
to purchase from it exclusively for more than a year afterward to 
entitle them to the benefit of the contract in apy particular pur- 

*Thi8 case Is pending in the Supreme Court on the appeal of the 
defendanta 
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chase; by a contract with a new [965] competitor, Induced by 
threats of entering into competition in another branch of the com- 
petitor’s business, by which it obtained one-half the glucose produc- 
tion of the new plant and sold the same at a loss through secret 
agents purporting to represent independent makers for the purpose 
of preventing others from entering the business; by the sale of 
mixed syrups, of which it acquired control of more than half the 
production, at little or no profit, and at prices which left no profit 
to Independent mixers, who were compelled to buy their glucose in 
the market ; and by other price manipulations and local discrimina- 
tions, all of which were more or less successful in maintaining its 
monopoly.® 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. i 18; 
Dec. Dig. 17(1).] 

Monopolies 17(2) — Anti-Trust Act — Contracts in Restraint of 
Trade. — Profit-sharing contracts put in practice by a manufacturer 
of glucose and grape sugar, which at the time had practically a 
monopoly, by which 10 cents was set aside for each 100 pounds of 
product sold to a customer, and paid to him at the end of the fol- 
lowing calendar year, provided he had not in the meantime pur- 
chased from any other producer, when adopted as part of a general 
scheme to prevent competition, are contracts in restraint of trade, 
in violation of Sherman Anti-Trust Act July 2, 1890, c. 647, § 1, 26 
Stat. 209 (Comp. St. 1913, § 8820). 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 18; 
Dec. Dig. 17(2).] 

Monopolies 24(2) — Combinations in Restraint of Trade — Rem- 
edy. — In considering tlie question of the dissolution of an illegal 
combination of manufacturing concerns, which has by the export 
of the product of one of its plants near the seaboard built up a 
successful foreign trade, relying on its other plants to supply the 
domestic market, the court cannot undertake to determine whether 
the public injury from the loss of such trade, which might result 
from the severance of such plant, because, if operated independ- 
ently, its product might be sold in the domestic market, would out- 
weigh the benefit to the public of the increased competition in the 
home market 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. 1 17 ; Dec. 
Dig. 24(2).] 

Monopolies 24(2) — Combinations in Restraint of Trade — Rem- 
edy — Dissolution. — ^Where an illegal combination of a majority of 
the plants in the country in a line of manufacture has persistently, 
through a number of years and in various ways, used the power 
given by the combination to interfere with the free course of com- 
merce which the law demands, the remedy by injunction alone is 

* Syllabus copyrighted, 1916, by West Publishing Company. 
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Inadeaaate, and to be effectlTO should extend to a decree of dis- 

aolutlon. 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. 1 17 ; Dec. 

Dig. 24(2).] 

In Equity. Suit by the United States against the Corn 
Products Refining Company, the National Starch Company, 
the St. Louis Syrup & Preserving Company, the Novelty 
Candy Company, Penick & Ford, Limited, Edward T. Bed- 
ford, William J. Matheson, Frederick T. Bedford, Fred- 
erick T. Fisher, C. H. KeLsey, A. B. Boardman, Geoi'ge S. 
Mahana, George M. Moffett, William H. Nichols, jr., A. A. 
Smith, James Speyer, E. Beverly Walden, C. M. Warner, 
Thomas P. Kingsford, R. S. Burns, F. A. Lohmeyer, Benja- 
min Schneewind, C. W. Lohmeyer, Edward T. Bedford, 2d, 
A. N. Watkins, C. H. Lorenz, Louis Suss, William S. Penick, 
jr., and James P. Ford. On final hearing. Decree for com- 
plainant. 

[%6j This is a petition under the Sherman Act by the 
United States for an injunction and a dissolution of the de- 
fendant Corn Products Refining Company, because of a 
monopolization and a restraint of interstate and foreign 
commerce, and because of a conspiracy to monopolize and re- 
strain such commerce, in the manufacture and sale of starch, 
glucose, grape sugar, and in the mixing of glucose with the 
refiners’ syrup, molasses, or other syrups. The individual 
defendants are the officers and directors of the defendant 
Com Products Refining Company and of the corporate de- 
fendants, National Starch Company, St. Louis Syrup & Pre- 
serving Company, and Novelty Candy Company. There are 
also joined in the petition the president and directors of a 
Louisiana corporation, Penick & Ford, Limited, and the 
corporation itself. The petition sets forth that the principal 
products derived from com are: (1) Starch for food and 
laundry purposes; (2) glucose or corn syrup; (3) grape 
sugar or corn sugar. It then sets forth the history of the de- 
fendant corporations from the year 1897, alleging the com- 
binations from which by a series of reorganizations the de- 
fendant Com Products Refining Company arose in 1906 and 
the National Starch Company in 1900, and the subsequent 
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acquisition by the Corn Products Befining Company of the 
stock in the St. Louis Syrup & Preserving Company and 
Penick & Ford, Limited. It then asserts that the Com 
Products Befining Company and the National Starch Com- 
pany grind 66 per cent of the entire production of starch 
and glucose in the United States, and by means of the control 
so created, monopolize, and attempt to monopolize, interstate 
and foreign commerce in starch, glucose, and other corn 
products; that they control likewise 80 per cent of such com- 
merce in mixed syrups, as so defined. It then alleges ten sorts 
of unfair trade practices by the defendants, as follows : 

(a) By means of the combinations before set forth. 

(5) By means of the dismantling and sale of certain of its 
plants which had been acquired in excess of their real value. 

(c) By means of contracts secured from officers of the cor- 
porations consolidated agreeing not to enter into manufac- 
ture within 1,500 miles of Chicago for stated periods of time. 

(d) By means of profit-sharing agi'eements until the year 
1910. 

(«) By means of a 'guaranty in all sales of its goods 
against the decline in price. 

(/) By means of an agreement with the American Maize 
Products Company by which certain of its glucose purchased 
by Corn Products Befining Company should be sold at low 
prices under the guise of sales by independent manu- 
facturers. 

(g) By means of threats against the National Candy Com- 
pany that it would enter into the candy business if the said 
National Candy Company should enter the glucose business 
and by the organization of the Novelty Candy Company 
for that purpose. 

(h) By means of fixed prices for the sale of corn products 
at unreasonably low figures for the purpose of harassing in- 
dependent manufacturers and by the low price of its own 
brand of mixed syrup, “ Karo,” and by driving out the pri- 
vate brands of other individuals. 

(») By means of fixing retail prices. 

(/) By means of freight rebates obtained under the covn* 
of allowances for switching service. 
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The petition prays that the defendants (1) be declared to 
be combinations in restraint of trade and attempt to monopo- 
lize such trade; (2) that the defendants be decreed to have 
entered into contracts in restraint of interstate and foreign 
trade and to be engaged in the effort to restrain and destroy 
trade; (3) that the court adjudge Corn Products Refining 
Company a combination in restraint of trade and a monopo- 
lization thereof; (4) for such other relief as may be neces- 
sary. 

The answer admits the first three articles of the petition 
and certain facts in the other articles. It will not be neces- 
sary for the decision of the case to particularize these admis- 
sions of the answer, as the substance of the proof is consid- 
ered in the later discussion. The eighth article of the answer 
on behalf of the individual defendants James Speyer, A. B. 
Boardman, Clarence H. Kelsey, and W. H. Nichols, jr., 
denies any connection with the Corn Products Refining Com- 
pany except after certain dates therein mentioned. 

19671 The petition was filed in March, 1913, the answer 
on April 9, 1913. The (rovernment commenced taking testi- 
mony on June 10, 1914. Testimony was taken thereafter out 
of court until about the end of 1915, after which the case 
came on for a hearing on January 10, 1916, before Hon. 
Learned Hand, District Judge, and testimony on both sides 
was completed. It was thereafter argued in March, 1916. 
Meanwhile, and on May 14, 1915, an interlocutory decree 
had been taken by consent effecting a dissolution of the com- 
bination, so far as it had gone, of Corn Products Refining 
Company with Penick & Ford, Limited, by the sale of all 
securities already purchased, and forbidding the defendant 
from acquiring any other securities in that corporation or 
in any other fashion acquiring any interest or control in it. 

The following statement of facts is made for the most part 
in chronological order, stating separately the conditions of 
the starch and glucose industries until 1902, at which time 
they were first combined in the formation of the Corn Prod- 
ucts Company. The starch industry before 1902 is taken up 
in three periods: (1) That prior to 1890, the date of the for- 
mation of the National Starch Manufacturing Company; 

96826’— 17— VOL 6 86 
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(2) that from 1890 to 1900, the date of the formation of the 
National Starch Company; (3) the period from 1900 to 
1902. The history of the glucose industry is considered in 
two periods: (1) That prior te 1897, the date of the forma- 
tion of the Glucose Sugar Refining Company; (2) that from 
1897 to 1902. The conditions of the joint industry are then 
considered in two periods: (1) That from 1902 to 1906, until 
the formation of Com Products Refining Company; (2) 
that from 1906 until the close of the testimony. In the con- 
sideration of the period from 1906 to the i>resent time the 
various practices adopted by the Corn Products Refining 
Company are themselves considered in chronological order 
along with the development of the industry itself. At the 
conclusion of this statement of facts the various allegations 
of the petition are taken up in the order stated in the peti- 
tion, and formal findings of fact are made upon all of them. 
Finally, appears a discu.ssion of the law deemed applicable 
and of the conclusions of law made by the court, together 
with such remedies as the facts and the law require. 

Jesse C. Adkins^ of Washington, D. C., and Van Sinderen 
Lindsley, of New York City, for the United States. 

Morgan J. O'Brien^ of New York City; James M. Sheean^ 
of Galena, 111.; and Albert B, Boardman and Preston Davie, 
both of New York City, for defendants. 

I. THE CONDITION OF THE STARCH INDUSTRY IN 1800. 

Learned Hand, District Judge (^fter stating the facts as 
above) . 

[1] Starch is used for mill, laundry, and food purposes 
and is sold both in bulk and in packages. Its method of 
manufacture at the present time is not in substance different 
from that employed 26 years ago. The raw product is the 
ordinary Indian maize or corn, which is bought already 
separated from the husk, and is first soaked or steeped in 
hot water impregnated with sulphur. The water is left 
upon the kernel until it is quite soft, when it is run betwera 
two plates of rough, coarse teeth, which break it up and 
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disintegrate the germ from the starch proper, after which 
both germ and starch are run into vats and allowed to 
rest. The germ, being the lighter part, floats to the top and 
passes over the lip of the vat into a separate container. The 
remainder contains the starch proper and the husk, although 
with the germ has gone off a certain amount of starch, which 
under improved methods is later reclaimed. The residual 
emulsion of starch and husk falls into a second grinder, like 
an ordinary miller’s grindstone, where it is ground into a 
very soft pulp. The husk is separated [968J from the 
starch in emulsion by revolving on the inside of silk screens. 
At the lower end of tlie screens the hUsk is carried off. 
Through the meshes of the silk flows out the true emulsion 
of starch in liqueoiis form, which is then poured upon long 
tables with a very slight slope, on which the starch settles 
to the bottom, and the gluten, an element of the starch, 
flows off at the end of the table. After the tables have 
been filled with a solid cake of starch, it is dug out by 
shovels, pulverized or macerated in a moist condition, and 
delivered upon tables, whence it goes into racks, which are 
in turn run into long kilns. The starch is dried in the kilns 
by the passage of hot air constantly blown through it, 
until all the moisture has been evaporated. After it is 
quite hard and dry and brittle, it is broken up as fine as 
necessary. Powdered starch is what has been ground into 
fine powder; pearl or mill starch, what has been broken into 
lumps of considerably greater size. This is the end prod- 
uct of the process and is sold as such. In the manufacture 
of the package starch, which is used for the most part for 
edible purposes, the process is the same, except that greater 
care is exercised to assure the absence of all impurities. 
There are some variations, also, in the production of lump 
starch ” and its mechanically produced equivalent, “ pressed 
starch,” but these are not important. Certain by-products 
result from this process, which it is not necessary to con- 
sider, but which in the later stages of the industry have 
assumed a very important part in its returns. 

In the year 1890 there were 22 or 28 small plants for the 
manufacture of starch, situated for the most part in the 
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com belt of the Middle West, except several at Buffalo, 
one at Oswego, and one at Glen Cove, Long Island. These 
had a small capacity, ranging from 200 to 1,800 bushels of 
com a day, except the Glen Cove Manufacturing Company, 
which could grind 7,500 bushels. This was the only plant 
at that time manufacturing both glucose and starch, and 
had a glucose capacity of 5,000, the rest going into starch. 
These companies in some instances had been over 65 years 
in existence, the best-known brands being those of Kings- 
ford at Oswego and of Duryea at Glen Cove, each of which 
were for edible starches and were of great value. Of these 
plants, some 20 were combined in 1890 into the National 
Starch Manufacturing Company, through the active pro- 
motion of one Chester W. Chapin, of New York. The Na- 
tional Starch Manufacturing Company was organized with 
a capital stock of $10,500,000, and a first mortgage 6 per 
cent bond issue of $4,500,000, making $15,000,000 in all. 
Like most combinations of that character, it had been pre- 
ceded by a very severe competition for a number of years; 
many of the plants working at less than their full capacity, 
some being actually in the hands of receivers. Prices had 
been cut severely, in some cases even below the cost of pro- 
duction. The combination was not effected as a trust, but 
as a holding company, the National Starch Manufacturing 
Company acquiring the stock of its constituents. The own- 
ers of the compani(^ purchased as part of the consideration 
generally contracted not to engage in the manufacture of 
starch or glucose for a period of 5 years. 

This combination centered into one control between 75 
per cent and 80 per cent of the starch business in the United 
States. Its plants had a capacity of between 230,000,000 and 

240.000. 000 pounds, and Avere [969] producing in 1890 about 

200.000. 000 pounds of starch yearly. The competition there- 
after consisted of the American Starch Company, the Graves 
Company (the starch plant of the American Glucose Com- 
pany), Kingford’s Company, and two or three other starch 
plants, together with starch made by the glucose factories. 
Shortly after the organization in 1890 a number of the old 
plants were closed down, for the purpose of economizing. 
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reducing expense, and saving cross freights. There is no 
certain evidence to indicate that they were closed for the 
purpose of limiting the total starch production, but it is 
probable that the total possible production exceeded the 
capacity of the market at a living profit. This combination 
was made for the purpose of getting a control of the starch 
industry, sufficient to fix prices and regulate the supply, and 
in this way monopolizing it. By taking in so many outside 
producers, it was hoped that the preceding competition 
would disappear. 

n. THE STARCH INDUSTRY BETWEEN 1800 AND 1900 . 

In August, 1899, the United Starch Company was organ- 
ized. It included Kingsford’s Starch Company, a company 
at Sioux City, the Graves plant at Buffalo, and the Argo 
Manufacturing Company of Nebraska. Less than a year 
later was formed the National Starch Company, in April, 
1900, under the iiromotion of Joy Morton, by a combination 
of practically all the stock of the National Starch Manufac- 
turing Company, the United Starch Company, and the 
United States Glucose Company, which was a holding com- 
pany for the stock of the United Slates Sugar Refining Com- 
pany. The National Starch Company continued an inde- 
pendent existence until the first great combination of the 
starch and glucose industries of 1902, which was formed for 
the same reason as the others. Competition before 1900 had 
again become very severe, and it was hoped that the con- 
solidation would reduce costs and improve profits. The 
National Starch Company on its formation controlled sub- 
stantially all the starch manufacture in the United States, 
except that produced by the glucose manufacturers as an in- 
cident to their business. It also was formed for the purpose 
of monopolizing the starch industry by controlling produc- 
tion and prices, through combining with outside producers, 
and in this way restraining the competition which the pre- 
vious 10 years had developed. 

m. THE GLUCOSE INDUSTRY IN 1897. 

Glucose is made by taking the starch emulsion as it comes 
from the table and mixing with it a small percentage of acid 
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in a large bulk of water, the whole being violently agitated. 
The acid has the property of combining the molecules of the 
starch and the molecules of the water into molecules of glu- 
cose. After the agitation is completed the emulsion is 
allowed to flow down into a converter under heat and pres- 
sure, and after a proper period an alkali, such as soda ash, is 
added, which combines with the added acid and produces a 
common salt. The next process is to strain off the salt and 
impurities in a bone-ash filter, after which the glucose is re- 
duced to proper density for transportation, usually 42° 
BaumS scale. Grape sugar is solid glucose, ex[970jcept 
that, owing to a detail in the process of manufacture, it takes 
on a thick, brownish-yellow viscous appearance, while the 
glucose is a pellucid fluid. The grape sugar is poured off 
into open pans and allowed to crystallize in the air, like any 
other sugar, after which it is broken up into lumps. Glucose 
is used by syrup mixers and confectioners; grape sugar is 
used in the brewing and tanning trades. 

In 1897 there were seven glucose manufacturers in the 
United States, counting as one the two factories of Charles 
Pope Glucose Company at Venice and Geneva, 111. Of these 
the earlie.st incorporated was the Peoria Grape Sugar Com- 
pany in 1879. During the period from 1885 until 1890 pools 
had been established between these companies; there l)eing 
no division of territory, but each member of the pool being 
obliged to pay a penalty in case he sold more than his 
allotted percentage. In November, 1890, the pools either 
fell by their own weight or were voluntarily abandoned, and 
for 6 years a period of active and severe competition en- 
sued. The largest and most powerful of these companies 
was the Chicago Sugar Befining Company of Chicago and 
the next the American Glucose Company. A combination 
in the form of a holding company was effected in 1897, 
which took in all of these companies but the two plants of 
Charles Pope at Venice and Geneva, and also so much glu- 
cose as was made in the plant of the Glen Cove Manufac- 
turing Company, at that time consolidated with the Na- 
tional Starch Manufacturing Company. Pope’s total ca- 
pacity was 16,000 bushels a day, of which, however, about 
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one-third went into starch and two-thirds into glucose. The 
capitalization of the Glucose Sugar Refining Company was 
$40,000,000; the daily grind was 100,000 bushels. Like the 
combination in the starch industry, the stock was heavily 
watered; but the amount of production remaining outside 
of the combination was only of trifling amount, so that the 
control over the industry was even more complete. A cer- 
tain portion of the stock was retained for the purpose of 
acquiring the conijilete control of the industry by the pur- 
chase of the Charles Pope Company, if that should later be- 
come feasible. The combination was at one time interrupted 
through legal proceedings by George F. Harding, a stock- 
holder of the American Glucose Company; but he was 
eventually bought off after the Supreme Court of Illinois 
had declared the proposed combination to be illegal. Hard- 
ing V. American Glucose Co.^ 182 111. 551, 55 N. E. 577, 64 
L. R. A. 738, 74 Am. St. Rep. 189. This combination was 
made for the purpose of monopolizing the production of glu- 
cose by controlling the price and supply of the product. 
Like the starch combinations, it was thought that the inte- 
gration of all producers would prevent future competition. 

IV. THE (JLUCOSE INDUSTRY BETWEEN 1897 AND 1902. 

After the formation of the Glucose Sugar Refining Com- 
pany, the prices rose at once, and there was no competition 
until the year 1901, except from Charles Pope and the Glen 
Cove Manufacturing Company, of which the latter was al- 
most negligible on account of its disadvantageous location. 
In 1901 the Illinois Sugar Refining Company, which had 
been originally built as a beet-sugar refinery, came into the 
1971] market as a glucose manufacturer with a capacity of 

13.000 or 14,000 bushels, and in the same year was formed 
the New York Glucose Company, at Edgewater, N. Y., 
which commenced operations in 1902 with a capacity of 

80.000 bushels. This latter corporation was under the direc- 
tion of men who had all been active in the Standard Oil 
Company, as was generally known throughout the industry. 
It proposed to make both glucose and starch, as did also the 
Illinois Sugar Eefining Company. 
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In the year 1901, therefore, it became apparent that the 
existing monopoly of the glucose industry at that time en- 
joyed by the Glucose Sugar Befining Company, with the ex- 
ceptions above mentioned, was to be threatened. The Na- 
tional Starch Company likewise was threatened, in addition 
to the competition already existing from the glucose plants 
by the new plants already mentioned. These conditions 
created the combination of 1902, known as the Corn Prod- 
ucts Company. 

V. THE CORN PRODUCTS COMPANY FROM ltt02 TO 1900. 

In February, 1902, the Corn Products Company was or- 
ganized, with a total capitalization of $80,000,000 of stock. 
It, too, was a holding company, like its predecessors, and 
acquired practically all the stock of the Glucose Sugar 
Refining Company, the National Starch Company, the Illi- 
nois Sugar Refining Comiiany, the Charles Pope Glucose 
Company, and 49 per cent of the New York Glucose Com- 
pany. It is not now denied that in its organization the 
corporation was grossly over-capitalized, and that it was a 
typical instance of the kind of financing which was com- 
mon in the year 1902, in which it is no exaggeration to 
say that no attention was paid to the actual value of the 
properties included. As taken from its stock-listing state- 
ment, the total grind^of the Glucose Sugar Refining Com- 
pany at that time was 105,000 bushels, of the National Starch 
Company 43,000 bushels, of the Illinois Sugar Refining 
Company 15,000 bushels, and of the Pope Company 15,000 
bushels. The capacity of the New York Glucose plant, 
which at that time had not actually begun operations, was 
between 20,000 and 30,000 bushels. The total capacity, there- 
fore, of all the plants combined into the Com Products 
Company was between 200,000 and 210,000 bushels a day. 
So far as can be ascertained, every starch or glucose plant 
throughout the country was taken into the combination, 
which therefore exercised a complete monopoly, so far as 
combination could secure it, and this was, of course, its 
purpose. Restrictive covmants were executed by Pope and 
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by the chief owner of the Illinois Sugar Refining Company 
and were refused by William F. Piel. 

After the formation of the company, Conrad H. Matthies- 
sen, its president, manipulated the prices of glucose and 
starch quite independently ef the price of corn, alternately 
raising and lowering it as the immediate occasion seemed to 
require. At the outset prices were at once raised and for 
a portion of the year 1902 maintained. Shortly thereafter, 
however, friction developed between the Corn Products 
Company and the New York Glucose Company, of which 
E. T. Bedford was the president. In March, 1903, a year 
after the combination, the relations of the two corpora- 
tions had become strained, and Bedford [972 1 resigned as 
director of the Corn Products Company. Meanwhile, and 
in 1903-1904, as the result of the combination in question, 
other plants began to appear. One of these was that of 
J. C. Hubinger Bros., of Keokuk; the second was a new 
starch plant erected by Piel, in Indianapolis; a third that 
of Douglas & Co., at Cedar Rapids; a fourth, the Union 
Starch & Refining Company, at Edinburg, 111,; a fifth the 
Keever Starch Company, of Columbus; and a sixth, the 
Huron Milling Company, of Harbor Beach, Mich. All of 
these were small companies, many of them engaged in the 
manufacture of what are known as specialties, and none 
of them of much conseciuence so far as concerns the control 
of the industry. The high prices and the combination, 
however, attracted larger companies into the field. In 1904 
Winterman, a syrup mixer, of Granite City, 111., built a glu- 
cose plant of 12,000 bushels at that city. In the same year 
the Warner Sugar Refining Company, at Waukegan, 111., 
reconstructed its own factory, which had formerly been dis- 
continued, and started with a glucose capacity of 18,000 
bushels, which in 1905 was increased to 25,000. This fac- 
tory made all the products arising from the process of wet 
milling. The Goyer- Alliance Refining Company attempted 
the erection of a plant of 10,000 bushels in 1905 at Bell- 
Alliance, La., but owing to an outbreak of yellow fever this 
was discontinued and failed. A small Cereal Sugar com- 
pany also was organized at Waukegan and subsequently 
bought over by Warner. 
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The competition developed during the years 1904-1906 
and became very bitter. The Corn Products Company, 
with a number of antiquated plants, was in no proper po- 
sition to pay dividends upon its grossly watered capitaliza- 
tion, although it actually continued to do so. As a result 
its plants ran down in manufacturing efficiency and its 
stockholders threatened suit. The more powerful competing 
companies were not so much affected by the combination, as 
they were more modern and of a higher manufacturing 
efficiency, especially the New York Glucose Company, which 
was at that time the model plant in the country. All pro- 
ducers, however, decided that competition was ruinous and 
that the time had come for another combination in order 
to preserve them from its effects. From this resulted the 
formation of the defendant Com Products Kefining Com- 
pany, which purchased practically all the stock of the Corn 
Products Company, of the Warner Sugar Refining Com- 
pany, and of the St. Louis Syrup & Preserving Company, 
the outstanding 51 per cent of the stock of the New York 
Glucose Company, and the majority of the stock of the 
small Cereal Sugar Company. The companies so purchased, 
exclusive of Corn Products Company, were at that time 
jointly doing about 50 per cent of the entire domestic and 
export business of the glucose and starch industry. 

VI. FORMATION OF THE CORN PRODUCTS REFINING COMPANY 

IN 1906. 

In its origin, the defendant Com Products Refining Com- 
pany was a holding company, with a capitalization of $80,- 
000,000 of stock, of which about $75,000,000 was issued. 
This involved the scaling down of the capitalization of the 
Com Products Company, which was ac[973Jcomplished by 
compelling the stockholders to take two shares in the new 
company for three in the old. The stock of the New York 
Glucose Company, $1,275,000, was exchanged for $5,000,000 
of preferred stock and $4,000,000 of common. The purchase 
of the St. Louis Syrup & Preserving Company and Warner 
Sugar Refining Company was accomplished in part by cash. 
The total grinding capacity so consolidated, by the state- 
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ment of the Corn Products Refining Company itself, 
amounted to 285,500 bushels. There were left outstanding 
at the time of the consolidation no’ glucose manufactories 
in the United States, though a very substantial starch ca- 
pacity; for example, in the year 1906 the defendant Corn 
Products Refining Company did 100 per cent of the glucose 
manufacturing and only about 64 per cent of the starch. 

There were six companies altogether left out of the com- 
bination, of which the largest were the Piel and the Douglas 
companies; but the aggregate grind of these six outside 
companies together was only 3,884,961 bushels, all of which 
went into starch. On the basis of grind the Corn Products 
Refining Company had about 91 per cent of the total pro- 
duction; on the basis of starch, as just said, only about 64 
per cent. Restrictive covenants were procured from the 
Warners for a period of 10 years and from the Wintermans 
of the St. Louis Syrup & Preserving Company. Some of 
the old covenants of the Corn Products Company still re- 
mained outstanding and came to the Corn Products Re- 
fining Company as part of its assets. 

1. CAUSES OP TIIK COMItl NATION. 

This combination of 1906 was caused primarily by the 
character of the competition theretofore existing under 
which such low prices had been reached. The income of the 
Corn Products Company during 1905 had fallen to less than 
$500,000, and much of its plant had been allowed through 
several years to fall into a dilapidated condition. This con- 
dition had no doubt largely arisen from the improper dec- 
laration of the dividends, most of which otiglit to have been 
put back into the property to keep it in condition. Indeed, 
there is no reason to suppose that, during the period of the 
existence of the Com Products Company, its actual earn- 
ings were not an ample profit upon the actual value of the 
property, and although the trade war had very seriously af- 
fected the New York Glucose Company and the other com- 
panies taken in at that time, their earnings also had been sub- 
stantiaL 
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S. CONDITION OF THE PLANTS TAKEN OTEB IN leOO. 

Of all the plants taken over in 1906, only eight had been 
operated during the previous year. I think it must be as- 
sumed that these constituted the heart of the enterprise. 
Many of the Corn Products Company’s plants had become 
antiquated and inefficient relatively to a contemporaneous 
construction. Edgewater and Granite City had been inde- 
pendent, and with Pekin were at the time all new plants, and 
the first two were in high efficiency. It is doubtful whether 
Pekin, which had been built as a beet-sugar plant, was ever 
well arranged. Chicago, which was a great producing plant, 
was certainly in its last stages, and was wisely abandoned 
within two years. Warner’s Waukegan plant [974] had 
been independent, and was also a modern plant of high 
efficiency, though probably a little run down. Of the starch 
plants proper the best were Oswego, Indianapolis, and the 
United States Sugar Eefining Company’s Waukegan plant, 
all of which were in tolerable condition. Besides these, the 
Com Products Kefining Company had inherited a number 
of starch plants which had been closed by the Corn Products 
Company, many of them plants of the old National Starch 
Company, which were confessedly in the most deplorable 
condition. Possibly in many cases these had been closed by 
the Corn Products Company to avoid over-production, yet it 
must be admitted that in the year 1905, when the competition 
was severest, no effort was made to open them. My conclu- 
sion is that those closed down were not, either by their size, 
their situation, or their physical equipment and structure, 
capable of effective production. To have made them so 
would have been to increase a production already greater in 
volume than the market would bear, and would have stolen 
from dividends, which for ulterior reasons the Com Prod- 
ucts Company wished to maintain. I believe that these 
plants, while, as I have said, they were originally combined 
in an effort through monopoly to control the market, were 
not closed down by the Corn Products Company in order to 
keep the price above the fair cost of production. 
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Vn. CONTROL OF THE GLUCOSE AND STARCH TRADE BY THE CORN 
PRODUCTS REFINING COMPANY. 

Since 1906 the proportion of the industry based upon 
total grind controlled by the Com Products Befining Com- 
pany has fallen, in whatever method that may be calcu- 
lated, and both absolutely and relatively the portion of the 
industry done by the independents has increased. Three 
new companies have come fnto the field — the first, A. E. 
Staley Manufacturing Company, of Decatur, began to grind 
only in the year 1912; the second, the Clinton Sugar Re- 
fining Company, began in 1907 ; and the third, the American 
Maize Products Company, in 1908. The total aggregate of 
grind of the nine independent companies existing on De- 
cember 31, 1913, had risen from about 3,000,000 to 17,500,- 
000 bushels, and the total grind of the Corn Products Re- 
fining Company during that year was a trifle less than in 
the year 1906. The proportions for 1913 are. Corn Products 
Refining Company 65 per cent, independents 35 per cent, 
and with one exception the decrease in proportion has been 
constant. The actual grind of Corn Products Refining Com- 
pany has remained not far from constant, varying between 
35,000,000 in 1910 and 26,000,000 in 1908. In 1913 it was 
substantially the same as in 1906. 1914 is an unsafe year 
upon which to base any estimate in absolute quantities, as 
the great war occurred. I have, however, occasionally used 
the percentages. 

The proportion of this grind distributed to glucose and 
grape sugar shows a greater change during the period in 
question than the grind itself. There is a steady decline 
in the percentage of total glucose production, domestic and 
foreign, attributable to the defendant Corn Products Re- 
fining Company, until in the year 1913 the total percentage 
is only 57 per cent and in 1914 53 per cent. The change 
in the percentage of grape sugar production is not great; 
in 1914 it was still over [976J 90 per cent of the whole. 
Of starch, in 1906 the defendants’ percentage was about 
64, and actually increased to more than 70 per cent in the 
years 1907, 1910, and 1911. In 1912 it fell to 67 per cent, 
and in 1918 to 63 per cent, so that the net change for 8 
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years was practically nil. However, in 1914 it fell to about 
58 per cent. I think it a fair inference from the tables that 
the percentage of production of the Corn Products Refining 
Company is on the whole surely, but certainly, decreasing, 
due to the absolute increase in the grind of its competitors 
and its own inability permanently to increase very sub- 
stantially its own grind. It would be obviously futile to 
attempt any forecast of the industry. 

The defendants urge that in considering their control of 
the industry there should be included in total production 
not only the starch or glucose production, but also those sub- 
stances with which the starch and glucose come into compe- 
tition in their end products. Thus they say that the pearl 
and powdered starch come into coinj)etition with the grits of 
the dry-corn millers in the brewing trade, and that the dex- 
trines and gums come into competition with those made 
from other substances than corn. They say that in the mill 
trade the corn starch comes into competition with sago, 
tapioca, potato, and wheat starches; that the syrups made 
from 85 per cent to 00 per cent glucose come in competition 
with those made with much less; that candy contains all 
sorts of percentages of glucose. So, they argue, the whole 
of these industries must be considered in order to get any 
fair estimate of the amount of the control exercised by the 
Corn Products Refining Company. 

This argument may best be met by an illustration for 
which I will take as an instance one much pressed by the 
defendants, i. e., that of the competition of the pearl starch, 
under the name “ refined grits,” with the dry millers’ similar 
article, “ brewers’ grits.” What the brewer, the buyer, wants 
is maltose, and he will buy it indifferently from the wet or 
dry miller as he gets more maltose for his money. The pro- 
duction of maltose is, however, by a different process in the 
one case from the other, and the proportion of maltose is as 
90 to 73 in favor of “ refined grits.” So long as the cost of 
production per unit of maltose favors the “ refined grits,” a 
producer who controls its means of production has a mo- 
nopoly limited only by the amount of that differential. It 
is quite true that, if for any reason the monopolist of the 
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cheaper material raises the price to that of the dearer, he 
will at once meet with the competition of the sources of sup- 
ply so thrown open by his advance. Thereafter he cannot 
be properly called a monopolist, unless the supply thus 
opened is so insubstantial as not to affect the market. In 
short, his monopoly, where the two commodities compared 
are indistinguishable in use, is limited by the actual differ- 
ential in the cost of production between them. Such a mo- 
nopoly is therefore only a limited one, but within the limits 
it may be a true one. 

There is no very definite evidence of the relative cost of 
production of “ refined grits ” and “ brewers’ grits,” but in 
Bedford’s testimony he speaks of the dry millers’ cheaper 
production and cheaper construction, and how at times it 
drove them to sell below cost. If the dry process was cheaper 
per unit of maltose than the wet process, obvi[9761ously the 
dry process only would hold the market, unless the dry 
millers added to their profit all the differential in cost of 
production. If they did that, the wet millers would come 
into competition with them. If not, the wet millers’ compe- 
tition must be only sporadic, or to force a demand in the 
hope of establishing a market and in the end lowering cost. 

The relevancy of all this is only as follows: If the wet 
process is cheaper than the dry, then, although a monopoly 
of the wet will be limited by the dry, it is improper to 
consider the production of the dry millers when ascertain- 
ing the proportion of production controlled by a supposed 
monopolist of wet milling. If, on the other hand, the dry 
process is cheaper than the wet, and if, which would be 
hardly possible, a sustained competition between them ex- 
isted, then one could not disregard the dry production for 
all purposes. In that case one ought to eliminate from the 
supposed monopolist’s production that part of the grind 
which went to “refined grits,” but that would be the only 
correction necessary. The rest of the grind would not come 
into competition with the brewers’ grits or with the dry 
millers’ upon the same conditions, i. e., indistinguishability 
in use and less cost of production. 

The evidence contains nothing which would permit the 
application of any such refinement of reasoning. I have 
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elaborated upon it, not because I think it has any practical 
bearing upon this case, but for the sake of analyzing the 
contention of the defendants that all the products which 
they vaguely say come into competition with them must be 
considered. This is certainly far from true; it is only true 
under those very limited conditions above set forth. In the 
case of the sago, potato, corn, and wheat starches it is not 
true at all, because those have both a distinguishable use 
value and a higher cost of production. The most that can 
be said of them is that they do afford a substantial limit 
upon the wet millers’ price, because they would come in if 
it got high enough. Like any other monopoly, even a legal 
one, there is a limit of price at which substitutes will dis- 
place the cheaper commodity. 

When we come to the syrups and the candies, the distinc- 
tion is even more plain. Syrup with 90 per cent or 85 
per cent glucose is a different article from that with 40 per 
cent. So is candy. If either is honestly sold, the purchaser 
will know the difference. He does not buy, like the brewer, 
to get a percentage of maltose; he buys the whole mixture 
as he likes it. If the public at large prefers low-glucose 
syrups, which in most parts of the country are dearer, the 
high-glucose syrup mixer’s profit will be limited by that 
difference in selling price which will offset the preference 
in taste. That will always be a limit depending upon the 
palate of the public,^ but within that limit the question of 
monopoly must be considered, without regard to the pro- 
duction of lower percentage syrups. On the other hand, 
where the cane syrups are cheaper, as is said to be the case 
in the South, there the wet miller, to sell at all, must find 
or create a preference for glucose syrup over cane syrup. 
His margin of profit, and with it the only room for mo- 
nopoly, will be within such compass as the consumer’s pref- 
erence will tolerate a difference in price. 

The tables prepared by the Government must therefore be 
accepted [977 J implicitly with the foregoing limitations. As 
such they are reliable to ascertain the proportion of the de- 
fendants’ production to the whole, and I have used them as 
such. It is proper to make one table for both foreign and do- 
mestic commerce, since it rests in the will of the producer to 
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sell in either market. Indeed, this interchangeability of the 
markets is the implied basis of one of the strongest argu- 
ments made by the defendants to oppose dissolution, as will 
later appear. It is also proper to include the specialties, so 
called, such as grape sugar, dextrines, thin-boiling and pack- 
age starches and syrups. These are end products out of a 
raw material controlled by the wet millers, taken as an in- 
dustry. What they choose to put into specialties, what they 
choose to sell as bulk, rests with them, and them only. 

It is possible, of course, to have sub-industries — syrup mix- 
ing is one of these — in which the end process is not wholly in 
the hands of the wet millers. This sub-industry may, how- 
ever, be treated as separate, and the proportion of it in the 
defendants’ hands compared with the total bulk. That 
should not be confused with the question of the control of the 
raw material itself. 

It may, perhaps, be questioned whether control of an in- 
dustry would not be better gauged by the relative produc- 
ing eflGiciency of the combination and the independents. If 
that were done, however, there would have to be figured in 
some co-efficient of efficiency for each, which would be im- 
practicable. The proportion of actual production really 
shows the resultant of those two factors as well as anything 
can which is not fanciful. I have, it is true, considered the 
total producing capacity of Corn Products Refining Com- 
pany later, but that is for the limited purpose of showing 
its power to drive down prices. I do not regard that capac- 
ity as an index of its permanent occupation of the field; 
rather I regard it as an index of the capacity for that kind 
of trade warfare in which Corn Products Refining Com- 
pany was so much engaged. 

vni. EFFORTS OF THE CORN PRODUCTS REFINING COMPANY TO 
MAINTAIN THEIR ORIGINAL MONOPOLY OF THE INDUSTRY. 

As already appears, the combination of 1906 was avowedly 
for the purpose of terminating a. competition theretofore 
existing. The industry had already experienced at least 
three such situations before, in 1890, 1897, and 1902, and in 
tech cate a combination had been effected for the same pur- 
96826 *— 17 — vol 6 87 
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pos&-^to prevent what the parties called a destructive and 
unfair competition. The fact in each case seems to have 
been that the industry had developed a supply greater than 
the market would absorb at any prices which permitted a 
living profit, and whether or no they may have deliberately 
contemplated a termination of that over-production it was 
a necessary and inevitable result that this should take place, 
because it was the only means by which the conditions could 
be avoided which all sought to avoid. After the combina- 
tion had been completed, those plants were closed which 
were the feeblest economically — ^the Chicago and the two 
Waukegan plants — and the remaining were cither refitted 
altogether [978] or brought to a higher efficiency; but, as I 
shall show later, I do not think that the purpose in either 
case was to limit production. 

The combination of 1906 would certainly have continued 
effective to monopolize the trade had it not been for the 
growth of the independents already mentioned in the head- 
ing just preceding. Yet the Com Products Befining Com- 
pany was the first in the field, and for a period of a year or 
more it had that field alone. The contention of the Govern- 
ment, which I think is amply proven by a variety of consid- 
erations which I will afterwards discuss, is that the officers 
of the Corn Products Befining Company made every effort 
to maintain the monopoly with which they started; and the 
contention of the defendants, which it seems to me is equally 
well proved, is that, regardless of what their efforts may 
have been, in fact the conditions of the industry were such 
that they could not do so, but have been slipping back pro- 
portionately from the very outset. 

In the following sub-headings, the devices adopted by the 
defendants to continue the control are taken up seriatim, but 
at the outset it will be clearer to comment upon a certain part 
of the evidence which is unusual. Ordinarily the intent, 
which plays so large a part in the decisions of the court in 
cases of this sort, must be gathered alone from the conduct 
of the defendants themselves; but in this case, by an unusual 
(ffisnce, the evidence goes much farther. The officers of the 
(^tn l^oducts Befining Company apparently had a costoin 
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of CQmmunicating with each other by typewritten, unsigned 
memoranda. Apparently it was often difficult for them to 
interview each other personally, and the affairs of the com- 
pany were discussed between them by means of these memo- 
ran^ with the utmost frankness. The documents were 
never intended to meet the eyes of any one but the officers 
themselves, and were, as it were, cinematographic photo- 
graphs of their purposes at the time when they were written. 
They have, therefore, the highest validity as evidence of in- 
tention, and, although in many instances Bedford attempted 
to contradict them, his contradiction only served to affect the 
general credibility of his testimony. In the face of these 
memoranda, which for some strange reason were preserved, 
there can be no question in my mind of the continuous and 
deliberate purpose of the Com Products Refining Company, 
by every device which their ingenuity could discover, to 
maintain as completely as possible their original domination 
of the industry. That they recognized the impossibility of 
an absolute exclusion of other glucose and starch manufac- 
turers is true enough, for they were minutely advised as to 
all conditions of the industry. But, while recognizing this 
inability, they in no wise conceded among themselves that 
their conduct could not have, and should not have, a depres- 
sing influence upon the growth of any competition. In con- 
sidering the various devices adopted for that purpose, I shall 
paraphrase the memoranda in detail ; but at the outset it is 
important to remember that permeating the whole of their 
conduct, certainly down to the year 1912, there runs the 
intent which I have mentioned, an intent the execution of 
which it is the precise purpose of the Anti-Trust Act to foil. 

1. THE PBOITT-SBABINO FIAN. 

[979] [2] On November 12, 1906, after the combination 
had been some 8 months in existence, the defendants an- 
nounced their so-called proflt-sharing plan.” This applied 
only to glucose and grape sugar, in which, as already ap- 
pears, the defendants’ monopoly was at that time most nearly 
absolute. They agreed to set aside out of the profits from 
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the sale of glucose and grape sugar 10 cents on eadh 100 
potmds (with some exceptions) purchased by a coosumer 
&om July 1 to December SI, 1906. This amount was, how> 
ever, not to be paid to the consumer until the end of the 
year 1907, and then was to be payable only in case the ct»^ 
tomer had purchased glucose and grape sugar of no other 
producer than itself. This policy was continued . through 
1906, 1907, 1908, and 1909, and was abandoned at the end of 
the year 1900; the profits for that year, however, not becom- 
ing due until the end of the year 1910. The profit varied, be- 
ginning at 10 cents, and afterwards varying between 16 and 
5 cents; the last figure, however, being announced only. 
That such a contract was not inherently illegal is undoubt- 
edly the fact, for it was so expressly decided by the Su- 
preme Court in the case of Wilder Manufacturing Co. v. 
Com Products Refining Co.^ 236 U. S. 165, 35 Sup. Ct. 898, 
69 L. Ed. 520, Ann. Cas. 1916A, 118. But there is no war- 
rant in the opinion for supposing that it was a permissible 
method of trade when a part of a general scheme of monopo- 
lization. That is the question which this case presents. 

The National Candy Company was about to start its 
glucose plant at Clinton and, in fact, got it under way in 
April, 1907. It was the first glucose company outside of 
the combination which showed its head. The Western Glu- 
cose Company was organized in 1906 at Boby, Ind., like- 
wise for the purpose' of competition in glucose. In fact, it 
too did not get under way until 1908, owing to the panic 
of 1907 ; but the enterprise was known to Bedford during 
the year 1906. The Union Starch & Befining Company, a 
small corporation organized before 1906, began to put in a 
glucose plant early in 1906 and started running in Decem- 
ber of that year. There was, therefore, known competition 
springing up in the glucose business, and it was quite obvi- 
ous that, if large sales could be made during the year 1906 
or the early part of 1907, before the new plants began to 
sell, the accrued profits might be a substantial way of ham- 
pering these at the outset. That this was in fact the pur- 
{wee of the defendants admits of no conceivable doubh 
South, a director, writes to Bedford on April 10, 1807, thkt 
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*^thB profit-sharing plan is the best scheme ever devised in 
the way of limiting the output of competitors and melring 
it difficult for them to sell.” He adds that if they were to 
have a war it should be to the finish. Walden, on April 27, 
1908, writes to his brokers, Johnson and others, that if they 
lost a customer the competitor must pay for him what the 
defendants would have had to pay (in profits) to retain 
him. The purpose of the parties is particularly indicated 
in the correspondence early in July of 1909, when they 
were actively discussing the value [980] of the device, and 
the wisdom of continuing it after that year. Bedford, on 
July 9, 1909, wrote to his son that the profit sharing was a 
wall the competitors felt that they could not get over ; that 
without it they would have made very much more money 
and would have been much larger manufacturers than they 
were at that time; that some of them had said the Com 
Products Befining Company had built a Chinese wall 
against competitors and kept them in chains. On the same 
day he wrote again to his son that the scheme created ex- 
penses and difficulties to the seller of glucose that the starch 
manufacturer did not have. 

Bedford’s own testimony on the trial was that the pur- 
pose of the plan was only to prevent small manufacturers 
in dull seasons from selling the defendants’ own regular 
customers and offering his surplus to other customers at a 
trifle under the regular price. In view of the expressions 
in the memoranda, this understanding of the plan must be 
rejected. 

The plan undoubtedly had a deterrent effect upon the 
trade and was thought by many competitors to be unfair. 
Peckham, the president of the Clinton Company, swore 
that, had he known it, he would not have gone into the 
business. Hughes, the vice president of the Union Starch 
& Refining Company, found the trade tied up and hard to 
get business from. The American Maize Products Com- 
pai^, the successor to the Western Glucose Company, which 
began to do business about May, 1908, was much hampered 
by.it. Edinburg swears that in July, 1909, the plan made 
it dffilcalt for competitors to get business. Numerous cus- 
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tomers were 'likewise called, who swore that the plan 
them from buying from independents. 

2. Tbk Transaction with tbx Ahksioan Maize Products CoicrAjnr 
AND Stein, Hirsh & Go. 

As already stated, the Western Glucose Company had 
begun to erect a plant in July, 1906, but for financial reasons 
was compelled to stop until it was taken over in February, 
1908, by the Royal Baking Powder Company, and its name 
changed to the American Maize Products Company. The 
contention of the Government is that by the threat of en- 
tering into the baking powder business the Com Products 
Refining Company first contracted under a false name, 
“J. B. Esh,” to buy one-half the grind of the new com- 
pany, of which one-half it sold the part that came as glucose 
at ruinous prices to break down competition, through Stein, 
Hirsh & Co. ; and, second, that as soon as the new company 
got well under way the combination compelled a reduction 
of its grind to one-half its full amount. The defendants 
deny any threat or agi'eement to limit the grind, but admit 
that they bought half of the glucose output of the American 
Maize Products Company, which they needed in order to 
supply their trade for the time being. Bedford’s account 
is that just then the Chicago plant had been dismantled, as 
was the fact, and that it was necessary to supply a suffi- 
cient amount of glucose and starch to take the place of its 
production. The pure-food laws had just gone into effect, 
which made it illegal to add a preservative to the glucose, 
and [981] Bedford says that he soon found the glucose of 
the American Maize Products Company was inferior in 
quality. As he must dispose of it in some way, and could 
not have two prices for glucose, he was obliged to sell 
through Stein, Hirsh & Co. secretly. 

The evidence shows that originally Bedford attempted to 
buy the Western Glucose Company, but that was before 
1908. The purchase of that company by the Royal Baking 
Powder Company took place under conditions of great se- 
creqr in the ^ring of 1908. On March 17, 1908, Bedford^ 
son wrote the traffic manager of the Com Products BeM- 
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ing Company that they had decided to put up a baking- 
powder plant at Osw^o. Bedford says that they had dis- 
cussed the in ftking of baking powder as early as 1906 and 
had had some labels printed ; but the coincidence in time of 
their actual decision to enter this trade, in the light of the 
other evidence, is significant. 

The sales by American Maize Products Company to the 
Com Products Refining Company began on May 26, 1908, 
and ended on December 30, 1909. The total capacity of the 
company was about 325,000 bushels a month, which was 
reached in March, 1909, about 10 months after the ^ J. B. 
Esh” account appears. At that time, although the com- 
pany had orders for all that it could grind, the grind was 
at once cut to substantially one-half its volume, at the direc- 
tion of Vernon Gray, the assistant treasurer of the Ameri- 
can Maize Products Company, to Saenger, who at that 
time was the manager. The cut continued through the 
summer of 1909. “ J. B. Esh,” the fictitious name in 

which the account was carried, was concededly a cover for 
the Com Products Refining Company, whose identity was 
kept even from the high employfe of the company, and in 
August, 1908, the account was credited with $600 for ma- 
chinery, at the personal direction of Boselly, the presi- 
dent. The credit implies the sale of $600 of machinery 
by the Com Products Refining Company to the Royal 
Baking Powder Company, and, in my judgment, offers 
strong corroboration of the assertion that the baking 
powder venture had been in fact a threat. That this ma- 
chinery was for manufacturing baking powder is matter of 
inference, which I do not hesitate to make. 

The starch bought by J. B. Esh was delivered to the 
Com Products Refining Company, but the glucose was all 
sold secretly through a firm of brokers, Stein, Hirsh & Co. 
These brokers refused to give to customers the source of the 
glucose, except to say that they had large factories situated 
vaguely in the com belt. F. T. Bedford directed them with 
care not to sell to Com Products Refining Company cue- 
tomers, and their sales were much below the market price, 
aometunes as much as 80 cents. The defendants repeatedly 
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denied tb^r connection with the sales, which had ezdted 
the suspicions of the trade. Thus Wtdden wrote to Gibbs 
on May 15, 1908, not only denying the sales, but suggesting 
that the competitors of Corn Products Befining Company 
were themselves selling under cover. F. T. Bedford wrote 
Smith on May 25, 1908, advising him that he might say the 
sales came from ‘‘independent manufacturers.” Bedford 
asserted that the glucose was of inferior quality ; but, except 
for his testimony, which I cannot accept, I can find no such 
evidence. No complaint appears to have been made to the 
brokers themselves. 

[982J The attempted explanation of these unquestioned 
facts is discredited for many reasons. First, the arrange- 
ment with Stein, Hirsh & Co. was made before May 26, 1908, 
the date of the first delivery to “ J. B. Esh.” The letters of 
May 15, 1908, from Walden to Gibbs, of Creel to Smith of 
May 18, 1909, and of F. T. Bedford to Smith of May 25, 
1908, all speak of Stein, Hirsh & Co. At that time Bedford, 
by his own statement, was buying in good faith and ex- 
pected glucose of prime quality; it was only after the de- 
liveries were made that it became necessary for him to em- 
ploy Stein, Hirsh & Co. The position absolutely contradicts 
the documentary facts. Second, upon finding the glucose 
bad, Bedford had it in his power, so far as appears, to di- 
,rect his demand upon starch, because of the flexibility of 
the American Maize Products Company plant, which out of 
a total grind of 12,000 bushels could make 10,000 in starch. 
Yet he bought only about 40 per cent of the actual starch 
output of the plant and 60 per cent of the glucose. Not only 
did he, therefore, make no effort to avail himself of the flexi- 
bility of the plant, but he did not even do his best with the 
proportion, as it existed. Yet he swears that he was always 
anxious to get all the starch that he could. Third, it is quite 
evident from the later letters what the device had been. In 
his letter of July 8, 1909, F. T. Bedford, in writing Beich- 
mann about the proposed appointment of another selling 
agent, said that he would remember the trouble they had had 
yrith this (method) and the suspicion and feding it had en- 
geptdered. In his letter of even date to his father he is eySn 
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more explicit. After diowing that a lower sale price by com- 
petitors did not necessarily mean a lower net price, he adds 
that it had cost them money and created a good deal of 
feeling to put in a third paity to sell glucose for them in the 
ejffort to make the competitors pay as much to customers as 
the company did. Bedford conceded that the reference was 
to Stein, Hirsh & Co., and with that concession there is left 
no room for ambiguity. 

The reasonable conclusion from the whole testimony is 
this: That the agreement between the American Maize Prod- 
ucts Company and the Corn Products Refining Company 
was for the purpose of limiting the competition of the for- 
mer — ^first, by obtaining half its starch and glucose output 
and selling the glucose secretly in competition only with the 
independents to injure their business; and, second, by pro- 
curing an actual limitation of the grind when the business 
became too large. The whole device was that known as the 
“ bogus independent ” ; i. e., a false independent organized 
for the purpose of fraudulently breaking the market of the 
actual independents, by selling under conditions with which 
they cannot compete. It was a means of secret price dis- 
crimination. 

3. Dkfkndantb’ Entbt into the Candy Business. 

(A) ICANIEBHE-YOE. 

As already stated, the Clinton Sugar Refining Company, 
a subsidiary of the National Candy Company, began grind- 
ing corn in April, 1907. The original capacity of the plant 
was 6,000 bushels, of which the National Candy Company 
itself consumed about one-third. In 1906 Bedford had an 
interview with Kersting, the gen[983]eral manager of the 
Clinton Company, and told him that he was violating his 
old contract with Warner, which forbade his entering the 
business. Walden met Peckham, the president, in that year, 
and su g gested that his plan for reconstruction might yet be 
^pped before completion. 

^ese pr eliminar ies did not stop the erection of the plant, 
and in the autumn of 1907 the Com Products Refining Com- 
'pahy bnu^t out an old syrup company called the Manierre- 
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Yoe Sjrup Company, which had been in existence since 
1898. Manierre, the president of the company, who certainly 
was bought out under pressure, at the request of the Corn 
Products Befining Company remained as president and 
agreed not to mention the fact that the business had been 
sold to them. In 1908 the Manierre-Yoe Syrup Company 
began for the first time to manufacture certain grades of 
candy, such as gumdrops, made largely of glucose. The 
identity of the purchaser becoming suspected, there was in 
February of 1909 an interview at which were present Bed- 
ford, Hoops, and Fecbham, the president of the National 
Candy Company. At this interview nothing definite was 
settled, but each party assumed a somewhat threatening 
posture toward the other, and later another meeting took 
place between Bedford, Walden, and Peckham. At that 
time Bedford said that Peckham had promised not to in- 
crease his plant, to which Peckham answered that, while he 
had said this, yet, if the Com Products Refining Company 
went into the candy business, he would increase his own glu- 
cose plant. Bedford answered falsely that he was not in 
the candy business, though he had long since bought and was 
using the Manierre-Yoe Company as a “fighting proposi- 
tion.” Before this meeting Bedford had asked Hoops, who 
arranged the interview, to induce Peckham not to increase 
his own grind, and Peckham had told Hoops his terms as he 
repeated them to Bedford. 

Meanwhile the Corn Products Refining Company was 
using its ownership of the Manierre-Yoe Syrup Company 
secretly to compete at cost or less; the proof is to be found 
in the correspondence. On May 26, 1908, Bedford wrote 
Smith that the gumdrops which were being put out by the 
Manierre-Yoe Company should be sold at cost, since th^ 
were a “fighting proposition” — a direction which F. T. 
Bedford and Smith proceeded to put into execution. On 
May 4, 1909, Morton wrote to Bedford that they should go 
into the candy business to regulate prices sufficiently to 
deter ambitious candy manufacturers from engaging in the 
glucose business; that this would be the best protection to 
the Ck>rn Products Refining Company; tiiat they could meet 
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.this compdtitioa better on candy than on confectioner’s 
cose; and that, unless the Clinton factory was disposed to 
go out of business and close up, he would be in favor of 
going into the candy traffic and staying there. This letter 
was certainly written to be shown to Hoops, and was in 
fact sent by Hoops to the National Candy Company. The 
only reasonable explanation is that it was of a piece with 
the interviews which were going on during the spring of 
1909. It can have no other interpretation than a threat, 
with the purpose of compelling the Clinton Company either 
to dose up its business or to limit its supply. Yet on 
July 13, 1909, [984r] Bedford wrote Hoops, on receiving 
a price list of the Manicrre-Yoe Company, that it was the 
first time he had ever seen or heard of it. His letter reads 
as though the company was one of which he heard by infor- 
mation only, and is a deceitful attempt to make Hoops 
suppose that he had nothing to do with its competition. Fol- 
lowing this letter, Hoops says that Bedford denied that 
he had any ownership of the Manierre-Yoe Company, when 
directly challenged. It was impossible for Hoops to put 
any other interpretation upon the letter without implying 
that Bedford was deliberately intending to mislead him. 

(B) THK NOVB3:.TT CANDT COMPANY. 

Bedford called together the candy makers twice in con- 
ference, once in July, 1909, and later at Chicago. At each 
of these meetings Bedford told them that the defendants 
were losing a part of their trade in glucose, owing to the 
competition of the Clinton Company, and that he wbhed 
them to buy more of him. Otherwise, he said he would 
be forced himself to go into the candy business. 

These conferences apparently did not have the desired 
result of securing to the Com Products Refining Company 
so much of the candy business as they thought should be 
theirs, and the Novelty Candy Company was purchased in 
January, 1910, with three old candy plants at Jersey City, 
Pittebui^h, and Memphis, to which was joined the Manierre- 
Yoe Cmnpany, purchased nearly three years earlier. All of 
these factories Bedford described at the trial as junk and 
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excused his purdiase of them because of the defendants’ 
ighcsrance of the candy budness. It is quite certain that for 
the years 1910 and 1911 they ran jointly at a loss, and in 
the year 1912 the loss of the whole Novelty Candy Company 
amounted to over $100,000, counting the liquidation of the 
Pittsburgh plant, which caused a loss of $48,000. The 
Manierre-Yoe Company was generally operated at a profit 
and has so continued to the present time. At times the 
Jersey City plant has shown a profit, but the total candy 
business had always been at a book-keeping loss, at least 
till 1914. 

That this loss was due to the low price at which the 
product was sold many candy makers believed, though, 
taken alone, their testimony would not be convincing. Some 
of the manufacturers complained that tliey were driven out 
of business; some said they had nothing to complain of. 
The conclusion of competitors that a competition they have 
been unable to bear is necessarily below cost is by no means 
compelling evidence, at least when it is as little unanimous 
as this, yet the composite of all the proof here leaves little 
doubt. The method of the defendants’ entry into the field, 
their purchase of useless plants, which they operated at a 
loss, their avowed cost prices when first operating the 
Manierre-Yoe Company, and Bedford’s confessed policy of 
selling such products at cost (his letter to F. T. Bedford of 
March 28, 1910), their double-dealing, their efforts to ex- 
clude or restrict the Clinton Company, the covert threats 
to candy makers, not only at the conferences, but more 
openly in the Joy Morton letter above quoted, and the 
last passage of Bedford’s letter to Hoops of July 13, 1909 — 
all these together make it so inherently prob[986Jable that 
they did put into effect ruinous prices as to justify such a 
conclusion. Their excuse that they were deceived in the 
purchase of the Novelty Candy Company overtaxes my 
credulity. They were experienced men of affairs, in con- 
stant touch with the candy trade, well able to go outside for 
sound advice, if they did not have it within their own num- 
bers. Quite another purpose fits much more easily into the 
frame, and that purpose I find that they entertained. 



BTAfflB tooduots go, 589 

Opinion of the OOurt. 

DC. XrNRXASOKABLE PRICES AND MANIPULATION OF PRICES. 

The profit-sharing plan ceased at the end of 1909, al- 
though its results necessarily endured for another year, as 
the consumer could not get its retained profit unless he 
dealt exclusively with the Corn Products Eefining Company 
during 1910. The position of the Government is that by 
a preconcerted effort the defendants in the years 1910-1911 
attempted to drive down the price of the main products, 
starch and glucose, to such a point that the independents 
could not live, meanwhile making up the profits necessary 
for their own dividends by the sale of their package starches, 
grape sugar, and their other specialties. The defendants 
assert that the decline in price, which all concede took place 
in the years 1910-1911, was the result of a fall in the price 
of corn, and that the prices kept pace with com without 
any deliberate or concerted action on their part, or indeed 
without any power by them to control prices, had they de- 
sired to do so. 

1 , The so-called Low-I^kioe Campaign of 1910 and 1011 . 

(A) OUTLINE OF THE PLAN. 

That the defendants contemplated just such a maneuver 
and supposed themselves capable of carrying it out, their 
private correspondence abundantly proves. The effort ap- 
pears first in Walden’s letter to Bedford of July 1, 1909, 
in which he says that they have capacity to supply all of 
the glucose trade, and are, in fact, only supplying 60 per 
cent. What he proposes is to make that portion which they 
do not control feel the force of their competition, which 
cannot be done under the profit-sharing plan. This depends 
chiefly upon the company’s ability to produce its products 
at a minimum, which must be done by an increase of output 
and an abandonment of the profit-sharing plan. His pro- 
posal was that the profit-sharing plan be declared off, and, 
to quote his lively language, ^Hhen open the sluice valves 
and force our competitors’ hands during the most effective 
season of the year— the fall and winter months. Quick 
action of this kind would most assuredly deter any of those 
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who noVr contemplate building glucose factories.” Bed* 
ford’s marginal notes upon this letter are instructive. They 
are as follows: “Make them sell at a loss.” “Yes. By 
making a loss.” 

Bedford answered this letter on July 12, saying that the 
principal object of making a larger profit sharing is to 
effect a low price for next year : 

“In this letter you say they have 40 per cent. Good — that is the 
place to make a low price. In this memo you also state that their 
sales for this year were so low that the price of corn would make 
them of little or no profit — ^good. Then, we do not need to make our 
reduction until next year.” 

[986] On July 7 Bedford wrote to Walden as an alterna- 
tive of a contract arrangement with the confectioners that 
they must consider making their price low, commencing on 
the 1st of January. His plan was to keep the price fairly 
good for January until the competitors had conceded 10 
cents for profit-riiaring, then they were to make competition, 
and the more the competitors sold at a loss the better the ulti- 
mate result for them. On the same day Walden answered 
Bedford that, if the primary object was to sell during the 
next year at unprofitable prices, he would begin in the au- 
tumn, as more injury could be done than in the first six 
months after January 1; he would put a ruinous price in 
force on September 1, which would force the competitors to 
make a concession on contracts already entered into, “ there- 
by robbing them of the opportunity to obtain profitable de- 
liveries on low-priced corn conditions the balance of the 
year.” 

On July 8 F. T. Bedford wrote to his father suggesting 5 
cents profit-sharing and a 10-cent profit on 100 pounds, 
which would make the business done by the competitors un- 
profitable. Whether the 10 cents profit would pay 6 cents <m 
the preferred stock would depend, says he, entirely upon 
the profit made on the other products. It was equivalent to 
not over 4 cents a bushel, and out of the 14,000,000 bushels 
ground in the glucose would give a return of only $560,000. 
It would be necessary, therefore, on the 11,000,000 bushels 
which remained to make a profit considerably more than the 
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profit on glucose. He was certain, howevOT, that 10 cents 
profit, with 6 cents profit-sharing, would make the business 
very unprofitable to competitors. As to his father’s sugges- 
tion that they take it out of this year’s earnings, because they 
would make more this year than next, it was itself a good 
argument for terminating the profit-sharing now, so as to 
bring about the low-price condition partially in this year 
and partially in the next. Bedford answered on July 9, in 
the letter already quoted, showing how much of an impedi- 
ment the profit-sharing had been to glucose makers and how 
good in comparison had been the starch makers’ profits which 
Joy Morton had seen. This memorandum he inclosed to 
Walden on the same day with a letter, saying that they 
agreed that any scheme which obliged the customers to sell 
at much lower prices than their own, as the profit-sharing 
did, had been a great servant to the company. He was 
doubtful about changing it at that time, but next year was 
to be some one’s “Waterloo.” In another memorandum to 
Walden, of July 12, 1909, perhaps also in reply to Walden’s 
of July 1, he suggests the possibility of making out of the 
profits for 1909 a reduction of 10 cents a hundred and so in- 
ducing the competitors to commit themselves to their cus- 
tomers, and thereafter to reduce the prices so that their pro- 
portion of the business should be very unprofitable : 

“ If they fall to keep their agreements with the trade, It, of coarse, 
would come back to us, and we might get 100 per cent.” 

In that event the competitors would go to the mixers, and 
the Com Products Befining Company would have to make 
the i^up prices relative to what they sold glucose at. He 
asks for possible prices at [987 J which to sell syrups so that 
the glucose price to the mixers would still be low. 

Walden answered on the 15th of July, suggesting that 
after their many talks his conclusion was that the best re- 
sults would be to set the level of their prices in December 
and January at such a point as to lure on the competitors 
toward foolish contracts, by reasonably high prices induc- 
ing them to make contracts to such an extent even as to en- 
fflroach upon their own part of the trade, warning the trade 
to secure from the competitors agreements to guarantee 
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against 'Corn Products Refining Company prices. 
he says, ** having got them to secure as much as possible, let 
the Com Products Refining Company set in to make it uh* 
profitable to the competitors.” Before entering on such a 
campaign, and to avoid the possibility of their competitors 
being driven from the confectionery trade to other lines, he 
would suggest that contracts be entered into with the mixing, 
tanning, and other trades to secure those. After the time 
arrived when competitors had contracted practically all they 
could arrange to handle, then they could open their " sluice 
valve.” 

This correspondence was all six months in advance, and 
prices actually remained high into November. On Novem> 
ber 4, 1909, Walden wrote Bedford that the most important 
thing was the danger of their competitors making contracts 
for the ensuing year at to-day’s high level. Bedford had ob- 
viously su gg ested to him a cut in price of some 50 points in 
a day against that possibility— a possibility which had been 
actual in the previous year. He warns Bedford against such 
a sudden drop in prices. A decline of 10 points a day would 
be more reasonable; a reduction of 25 or 50 points would 
shock the trade. He believed that they could prevent any 
of the competitors from making any profitable contracts for 
next year, but the prime condition was to prevent them from 
taking advantage of the present high profits; that to him 
was a most important item to consider. The price, in fact, 
began to drop at once. On November 15 it was $1.95; it 
had dropped 10 cents in the next week, though by January 
14 it had risen again. It continued dropping for a whole 
year until on January 10, 1911, it had reached $1.25, 70 cents 
less than at the time the letter was written. 

In 1910 certain of the correspondence shows that the par- 
ties imderstood they were carrying out the policy outlined 
in the foregoing. Walden wrote to his brokers on February 
19, 1910, that “ the policy of Com Products Refining Com- 
pany adopted about a month ago was to sell goods for the 
coming year at a very close margin,” by which polity he 
bdieved that, with their own low cost of manufacture, he 
ooidd force the competitors to ‘‘cry quits.” It was their r 
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mtention to adhere strictly to the policy and to produce the 
result which they were assured would be successful. The 
buyer who remained in the open market and took advantage 
of daily conditions would undoubtedly reap the best benetit. 
The most dangerous kind of contract for a competitor to 
make was to guarantee against their own prices, for if they 
made enough, and the Corn Products Kefining Company 
saw fit to drive the price down lower, it would be 5 cents 
worse for them than for that company. By this 5 cents he 
referred to the fact that [988J the competitors, in order to 
sell to their customers, must still pay the accrued profits for 
the year 1909, which were not due until the end of 1910. 

Bedford, in the letter to his son of March 28, 1910, de- 
clares his policy. It was to subordinate all profits and to use 
all their energies to increasing the grind. No thought of 
profits even in specialties at first should come in, which in 
any possible way might interfere with the greatest volume 
of business. Candy without profit, syrup without profit, 
jam and jelly without profit — aJl to increase or maintain the 
volume of business. Prt)fits, if need were, should go to 8, if 
necessary to 5, cents a bushel, and if that did not serve to 
retain their position the prices should go practically to cost, 
making up by getting good prices in good seasons. 

There could hardly be a more unequivocal statement of 
policy than this, or one which better fitted the plan as the 
Government asserts it. 

(B) EXECUTION OF THE PLAN. 

How far the defendants have succeeded in executing 
the plan suggested in the correspondence cannot be abso- 
lutely proved, but I am disposed to think the evidence con- 
vincing that they actually did succeed, just as they had pro- 
posed. The matter is somewhat complicated by several fac- 
tors: First, that the price of com began to go down in June 
of 1909 until April of the next year. From then until the 
let of September it rose, but fell again, until on February 1 
it had reached only 25 cents a bushel. (The price of com 
is throughout figured after deducting the sale price of the 
by^produc^, and the prices are therefore, of course, con- 
96826*— 17— vote 88 
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ventional. Both parties accept this method for conven- 
ience.) From then until November 1, 1911, it rose, and 
continued with variations at between 50 and 55 cents until 
the end of 1912, when it fell again to less than 30 cents. It 
is perfectly true, as the defendants assert, that the price of 
both glucose and pearl starch varied generally with that of 
com. The chart put in evidence by the defendants shows 
that after the middle of the year 1908, when competition 
had become effective, the prices had a general correspond- 
ence ; but a closer examination shows, I think, that there was 
a very large drop in net profits, just as the defmdants pro- 
posed. We may begin with gross profits, by which I mean 
the difference between the price of corn (the value of by- 
products being deducted) and the price of glucose and 
starch. This difference is called the “ spread.” For glucose 
the average gross profits for the year 1908 had been 38 cents, 
and for 1909, 33; in 1910 it dropped to 27 cents, and in 1911 
to 25 cents; it rose in 1912 to 31 cents, again in 1913 to 32 
cents; 1914 is not a fair test, owing to the war. 

Similarly, in the case of starch the gross profits fell from 
29 cents in 1908 and 23 cents in 1909 to 18 cents in 1910 
and 15 cents in 1911. In 1912 it rose to 20, and to 21 cents 
in 1913. The lowest figures in each case were, therefore, 
reached in 1910 and 1911, the period during which the cam- 
paign was to be carried on as planned in the letters already 
mentioned. It should be remembered that this gross profit 
by no means shows the full proportional fall in prices for 
competitive purposes, because out of it must come cost of 
production, and [989 J this, so far as appears in the testi- 
mony, was constant. If, for illustration, we suppose a profit 
of 10 cents a bushel on glucose and 8 on starch in the year 
1909, we should have a manufacturing cost of 23 cents and 
15 cents, respectively. We should find the net profits on 
glucose to be 10, 4, and 2 cents for the years 1909, 1910, 
and 1911, indicating a cut in earnings of 60 per cent and 80 
per cent. In starch the figures would be 8, 3, and nothing, 
an even more radical cut. If we supposed even that net 
profits were 50 per cent of gross in 1909, the figures would 
still be 16i, 10^, and 8^ for glucose, and 10, 6, and 
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5 for si»rch. The last figures certainly presuppose too 
much net profit in 1909, yet they show a decrease of 60 
per cent in net earnings. The eai:lier figures are prob- 
ably not too low for net profits, at least on glucose. All 
this assumes a fixed cost of production, and no suggestion 
is made of any improvement in technique during the period. 
We may be sure that such evidence would be forthcoming, 
if it existed, because the proof lay easily within the defend- 
ants’ power to produce. Nor can we suppose that the first 
unit of Argo which opened on March 28, 1910, affected the 
cost, since it is uniformly stated that a plant of 10,000 or 
15,000 has full economic efficiency. 

The subsequent rise of prices in 1912 and 1913 may have 
been due to the change in the differential between grape 
sugar and glucose, or to the investigation preceding this suit. 
I think the causes of this rise too uncertain and speculative 
to justify any finding. 

(0) SAUSS BErx>W COST. 

The Gh)vemment in further proof of the execution of the 
low-price campaign asserts that the defendant was actually 
selling glucose at less than cost during portions of the year 
1911. That they were for some time selling “ Karo ” syrup 
at less than cost above glucose is abundantly shown, and will 
be considered when I come to the syrup-mixing business. 
The contention regarding glucose rests on some tables sent 
by F. T. Bedford to his father in May, 1912, designed to 
show the cost of “ Karo.” These tables are figured upon the 
price which the glucose that went into “ Karo ” would have 
brought upon the market, and were the subject of a long and 
complicated controversy at the trial. The tables show the 
price at which glucose was billed to the ^rup-mixing house, 
which was in all cases somewhat less than the price at which 
it sold in tanks, the difference being designed apparently to 
represent the selling cost. In order to get the profits on the 
glucose included in the “ Karo ” sales, the cost of manufac- 
turing the glucose which was shown on the tables was sub- 
tracted from the price at which it was billed to the syrup 
house, and the resulting difference was stated in cents profit 
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per pound. In certain inrtances this profit appMrs aa a loss. 
For example, in April and May of 1911 the sales touched 
their lowest point, showing either a loss or only 1 cent profit 
pee 100 pounds, and it is upon these instances that the Got* 
emment relies to prove its portion. Similar tables were 
made for “ White Flake ” syrup and for the standard syrups 
of the defendants, which show either losses or negligible 
profits for the same months. 

Moffett attempted to explain away the effect of this proof 
as fol[ 990] lows: He said that the tables in the column con- 
taining the selling prices showed, not the price of glucose at 
the time of delivery, but at the time when the order came to 
the qrrup house. These orders were for deliveries at 20 or 80 
days, and as com was always bought against the orders, so as 
to insure the profit, the price of glucose at that time was at 
once charged against the order. Yet the manufacturing cost 
was figured in the month in which the glucose was made. 

Moffett was mistaken in his recollection of the plan upon 
which these tables were prepared. First, his May vouchers 
corroborate the Government’s position rather than his own, 
for they show the price of May deliveries as $1.20^, and the 
tables show them at $1.20. Second, if he is right, the prices 
of these May deliveries should figure opposite the June ^rup 
deliveries, if the syrup deliveries were at 20 or 30 days, and 
were at once charged with the price of glucose when the 
order was made. The June deliveries were therefore being 
ordered in May. Now the June deliveries were charged with 
glucose, not at $1.20^, but $1.35, which is much further from 
the May entry than $1.20^. The vouchers strongly corrob- 
orate the Government’s interpretation. 

Yet, if he were right, the proof would still be that glucose 
was sold at a loss, or substantially at cost, because, in order 
to find the profit and loss on glucose under Moffett’s con- 
tention, it would be substantially correct to compare the cost 
of glucose in one month with the price at which it is entered 
in the succeeding month, in the price column, since the price 
in the succeeding month indicates the average of delivery 
prices 20 or 30 days earlier, as has already been said. When 
the market began to rise, in some instances, under this inter- 
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pietation, the defendants sold glucose at a loss. Take, for 
example, tke cost of glucose for blue "Karo” in August, 
1910, which was $1.88. The price of glucose for blue 
“Karo” in the succeeding month, September, 1910, wns 
$1.36. If $1.35 indicates the average selling prices 20 and 
80 days earlier than September, then in August the iefend- 
ants were selling it at a loss of 3 cents. Again, take the 
price of glucose for blue and red “Karo” in September, 
1910, which was $1.28 and $1.32, respectively. The selling 
price in October was $1.20 and $1.28, respectively, showing a 
loss in each case, if the price column represents current 
prices 20 and 30 days earlier than October. In the month 
of January, 1911, glucose for “White Flake” cost $1.02; the 
price in February was $1, showing a loss in sale of 2 cents 
per 100 pounds. The cost of glucose for standard syrups in 
August, 1910, was $1.38, exactly the price charged against 
the syrup house in September, 1910. Again, the cost of 
that glucose in September, 1910, was $1.28, exactly the price 
charged the syrup house in October, 1910. 

(D) FBOriTB FBOM SPECIALTIES. 

The Government also seeks to show the low prices of the 
year 1910 by deducting the known profits from specialties 
for the year from the profits for the whole year. The le- 
maining sum they divide by the number of bushels ground, 
and so get the net profit per bushel. Much of this calcula- 
tion seems to me to be too speculative for safe inference, but 
I think there are some kindred facts which corroborate 
the conclusion that the profits for the year were very low. 
We know the profits upon the sale of standard syrups and 
“White Flake,” because they are contained in F. T. Bed- 
ford’s tables of May, 1912. We also know the number of 
pounds of grape sugar made, and that the differential be- 
tween grape sugar was 14 cents, with no added expense. 
Indeed, if we were to accept Edinburg’s testimony, we 
should have to make the differential 24 cents, as he con- 
siders the price of the barrel 10 cents cheaper; but that ele- 
ment I omit The profits on the syrups were $522,628.01, 
and the total differential over glucose on the grape sugar, 
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$226,917.48, making a total of $749,548.49. The total profits 
for the year 1910 were $2,102,611.46, leaving a reaidtial profit 
of $1,353,067.96 to be accounted for by the total grind, lees 
the amount which went in to make syrups. The total grind 
was 86,203,652 bushels, and that going into the mixed syrups 
other than “ Karo ” 4,556,916 bushels, leaving 31,646,739 for 
the glucose, grape sugar, and starch. If we divide this into 
the residual profits, we get a profit of about 4} cents a 
bushel. It should be remembered, however, that a substan- 
tial amount of this grind was sold as Kingsford’s starch and 
thin boiling starch, and I think it quite safe to estimate that 
the profit per grind on the staples for that year was not 4 
cents a bushel. This was much lower than the usual profit 
in the trade. In Bedford’s letter to his son of March 28, 
1910, already twice quoted, he speaks of 5 cents as a low 
profit, even during a trade war, and in F. T. Bedford’s let- 
ter to his father of July 8, 1909, he says that the proposed 
profit of 10 cents on glucose would be equivalent to only 4 
cents a bushel, a return so small as must be made up for in 
specialties. The calculation seems to me added proof of 
the low-price campaign based upon unquestionable evidence. 
I believe that the profits were lower, perhaps even as low 
as 2.07 cents; but I only find that it was no higher than 4 
cents a bushel, and that this was lower than a fair profit. 

It should be observed that, under the calculation as I have 
figured it, it is proper to include in the number of bushels 
to be divided into the residual net profits the bushels used 
for grape sugar, since the differential subtracted for grape 
sugar was the profit over the profit on glucose, and that all 
grape sugar made the profit on glucose as well as its own 
differential. 

(E) THE JUDOUERT OF TBE TBADE. 

That the trade supposed the prices to have been cut ap- 
pears from the evidence of the witnesses, who said that prices 
were uncomfortably low and that they were hard pressed. 
Peckham, president of the Clinton Company, says tiiat at 
times prices got below cost, that extremely low prices went 
into effect after the rebate plan was abandoned, that they 
continued until 1912, that in 1910 he did business without 
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any profit, and in 1911 with a very small one. Hughes, of 
the Union Starch Company, says that little or no money 
was- made in those years. Edinburg, of the American Maize 
Company, says that in January, April, May, and July of 

1910 his books showed a loss, though not for the whole of 
the year. Hubinger found the Com Products Befining Com- 
pany prices very low; his plant was [992] not profitable in 
the years in question ; in some months there was a loss, and 
in some months a profit; a small profit at the end of the year; 

1911 was better. Piel says that the prices were abnormally 
low, and that it was pretty hard for a man to stay in the 
business during those years. Douglas says that the prices 
were lowest in 1911 ; an audit of his books shows a net profit 
for the year ending October 31, 1911, of less than $5,000. 
Several of the witnesses experienced a demand from their 
customers for a guaranty against Corn Products Refining 
Company prices, foreshadowed in the correspondence be- 
tween the officers of the company. 

From all these considerations I find that the so-called 
“ low-price campaign ” actually went into effect. It does not 
appear how far the defendants succeeded in their maneuver 
of inducing their competitors to load up with long con- 
tracts, though they did succeed in discouraging them greatly 
with business, and perhaps this may have led directly to the 
complaints out of which this proceeding took place. In 

1912 the pressure which they exercised upon the trade 
abated; but, as has already been shown, the defendants came 
under investigation in the autumn of 1911. How far there 
is any causal connection between those two events, as I have 
already said, rests too much upon inference to justify a find- 
ing. Yet the connection appears to me to be not wholly 
without significance. 


2. MAinptTLATiON or Pbices. 

Enough has already been shown in the expressions of the 
defendants to prove that at least they believed they had en- 
tire control over the price at which the product should be 
sold. Walden’s letter of November 4, 1909, is a naive confes- 
sion of this power. He and Bedford in that correspondence 
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are diwassing whether it would not be better to disguise 
their power by a reduction which would not be so unheard 
of as 50 points in one day, which Bedford apparently pro- 
posed, making, as he said, “ one bite to the cherry.” What- 
ever was in fact their power, the change in prices beginning 
in November, 1909, suggests strongly that Walden’s policy 
won. Nor is this the only instance, for in the correspond- 
ence of July, 1909, in which they are discussing abandoning 
tile profit-sharing, the presupposition upon which the whole 
discussion takes place is that they may make prices as they 
wish. It hardly serves any purpose to go over this matter 
once more in detail; it is so constantly implied in all the 
correspondence that the letters must be read to obtain their 
full force. Some letters in 1908 show the same thing. On 
November 20, 1908, Smith wired F. T. Bedford, speaking of 
lowering or maintaining prices upon the assumption that it 
rested with them to do so. F. T. Bedford replied on the 
same day by a wire which implied the same thing. On De- 
cember 10, 1908, Walden wired Bedford, one passage of 
which is as follows : 

**I would recommend, first, that we make contracts with the con- 
fectionery trade to April at present prices ; about a week or so from 
now force the hands of our competitors on their yearly contract by 
making a low-price basis for them to work on. 

The plan seems to have been put into effect. On December 
1, 1908, the ^ spread ’’"between glucose and com was 50 cents 
a bushel; on [993] February 1, 1909, 35 cents. The figures 
for starch are 43 and 24 cents. In each case the profit-shar- 
ing is deducted from the price. I have used Mahana’s dia- 
grammatic table, and not Defendants’ Exhibit No. 78, which 
was not actually offered in evidence. No change in technique 
accounts for this change in the ‘‘spread,” and Fisher’s figures 
of the loss in corn seem to me irrelevant. Taken in connec- 
tion with the proposals in the correspondence, there seems to 
me no reasonable explanation, except that the prices were 
manipulated for the purposes declared. 

In the early years of the combination a mere glance at the 
Mahena table shows that the com did not control the prices, 
but tiiat these were maintained where the defendants choee 
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to place them, though this absolute control certainly ceased 
after competition began to be active. 

Many of the witnesses called testified that they followed 
the prices fixed by the defendants, and this is undoubtedly 
true. The defendants set the prices of the staples of the in- 
dustry, published them, and the rest of the trade generally 
followed. A distinction must, however, here be taken be- 
tween actual control by the leader, and voluntary following 
by the independents. A producer may still be the largest in 
the market, and yet be unable to force others to follow his 
lead. That would depend upon his capacity to fill the larger 
demand which would arise from his lower prices. If, for 
example, he was producing nearly up to his capacity, he 
would be unable with a drop in price to increase more than 
to that limit, and, indeed, it would be hard to imagine any 
purpose in lowering his price, for it would result in the 
economic solecism of two prices in the same market. If, 
however, the elasticity of the largest producer’s capacity of 
production were so great that he could accommodate it to the 
increased demand as the price fell, then he has an absolute 
power to compel all other producers to follow him down 
when he lowers his prices. 

The defendants had the necessary capacity. We may omit 
the years 1906 and 1907 and take Moffett’s table of grind, 
with a maximum working year of 3.50 days, which he gives. 
The defendants’ utmost capacity and the yearly grind of the 
industry are given in the following table : 



Total grind. 

Defendants' 
full capac- 
ity. 


Total grind. 

Defendants’ 
full oapao- 
Ity. 


84,774,001 

38,801,877 

47,887,377 

46,084,854 

31.500.000 

33.775.000 

40.77.1.000 
42,000,000 

1912 

47, .142, 157 
.*)(», :]40, 2:15 

46.600.000 

62.160.000 

46.150.000 

46.375.000 



19W 



IMO 

1914 

4.5,801,973 

1011 

1U15 



1 


[ 994 ] From this it appears that the full capacity of the 
defendanta was equal to the whole demand at the prices fixed 
hft: 1913 uad 1914, to substantially the full demand in 1912, 
to 85 per cent and 90 per cent of the demand even in the 
low prices of 1910 and 1911, and to the 90 per cent, in 1908 
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and 1909. When it is remembered that their increased ca- 
pacity in Argo was foreshadowed as early as 1909, it is a 
safe conclusion that in lowering prices in 191Q they exer- 
cised a real economic coercion upon their competitors, and 
that the very numerous witnesses who said that they domi- 
nated prices were speaking more than figuratively. 

The Government’s figures give a greater grind than those 
I have given, but 1 choose the defendants to be on the safe 
side. I conclude that their implicit assumption throughout 
their correspondence of a power to manipulate prices was 
correct, and that this power they exercised for the purpose 
of harassing competitors. 

The power to raise prices is quite different. It depends 
upon the inducement to the independents at existing 
prices. After 1907 I think the capacity of the independ- 
ents was sufficient to prevent raising prices beyond the vague 
area at which the price became sufficient to induce new capi- 
tal into the industry. It was not possible indefinitely to raise 
the price of a commodity which, like this, enjoyed no natu- 
ral monopoly, and the power to raise prices was limited by 
that fact. 

3. Discbimtnation m Pbicbb. 

The Government alleges that the defendant has discrimi- 
nated in its prices among customers; but the evidence is very 
slight, except for the'^Stein, Hirsh & Co. matter. The meth- 
ods of selling “Karo” to the eventual consumer admit of 
favoritism, and it is a reasonable supposition, I think, that 
some favoritism was practiced. Bedford, in his letter to 
Walden of August 15, 1911, spoke of the manipulation of 
weak spots by Mr. Durham’s trade method when referring 
to the “ Karo ” trade, and his letter to his son of September 
12, in the same year, spoke of continuing ‘‘ deals ” in weak 
places as long as was thought necessary in order to get the 
voliune of the business they were seeUng. I can find no 
evidence of the misuse of the so-called “ zone system,” a eys- 
tem which in itself is entirely capable of equitable applica- 
tion. Theoretically the consumer on the near side of the 
zone is discriminated against in favor of him on the far 
side; but, if the zones are fairly organized and not too large, 
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and the radial difference from the routing point of places 
within the same zone is not too great, there seems no objec- 
tion to the system, and it certainly makes for convenience 
and economy in practice. In general, I find the evidence too 
scanty to justify any finding that the defendants have at- 
tempted a genuine price discrimination, though they un- 
questionably had it in their power to do so. 

4. Pbicb Manipulation or Gbapb Suoab. 

The defendants continued substantially the sole makers 
of grape sugar until the end of 1908. During the year 1909 
the Union Company made about 4,000,000 pounds, and in 
1910 the American Maize Company began, and together 
they made about 8,000,000 pounds, or [995] 5 per cent of 
the total supply. In 1911 this had increased to over 10,- 
000,000 pounds, about 6 per cent. Throughout the year 1911 
the differential between grape sugar and glucose was 14 
cents a hundred in favor of sugar. The expense of manu- 
facture was substantially the same, except for the price of 
the barrel, which was, perhaps, some 10 cents cheaper for 
the sugar. The difference of 24 cents, according to Edin- 
burg, of the American Maize Company, proved an attractive 
inducement to him, and it is obvious that the competition 
had begun to count by the end of 1911. The production of 
the American Maize Products Company for January, 1912, 
was about 1,500,000 pounds, but during that month the dif- 
ferential was cut by the Corn Products Kefining Company 
from 14 cents to 9 cents. There followed an immediate dimi- 
nution of the production of the American Maize Products 
Company to 460,000 pounds in February. The differential 
continued at 9 cents until July of that year, by which time 
the production of the American Maize Products Company 
had risen again to a point exceeding that of January. The 
differential was then cut to less than that of glucose for a 
few weeks, and then fixed at 4 cents until the middle of Oc- 
tober. The production of the American Maize Products 
Company broke in half, whereupon the differential was re- 
stored to 9 cents until December of that year, when a slight 
differential appeared in favor of sugar. This continued sub- 
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stantiaUy through the first half of the year 1914, when the 
production of the American Maize Products Company was 
at an average of about 600,000 pounds a month. Edinburg 
says that the variation of his grape-sugar production de- 
praded entirely upon the differential between glucose and 
sugar; that when he found that differential large he in- 
creased his production, and as it fell he reduced his produc- 
tion. I have used the table of Benham & Noyes, which con- 
tains the freight differential. 

Mr.ffett’s explanation of the change in the differential is 
that they had always thought it cost more to make grape 
sugar than glucose, and that in 1912 they discovered their 
mistake. The coincidence between the growth of the compe- 
tition and the slow change downward of the differential is 
better reconciled with the more obvious explanation. More- 
over, it is very hard for me to believe that persons as skilled 
in the detailed expenses of production as the defendants 
should for so many years have been misled as to an operating 
cost which must have been fairly obvious in itself. Whether 
they kept, as Edinburg did, any record of their operating 
cost, does not appear; but it seems to me too much to ask 
us to accept the explanation suggested. I find that they 
manipulated the price of grape sugar to meet competition 
and that they had knowledge of the amount of that compe- 
tition. 

X. EFFORTS TO FIX PRICES AND TO RESTRICT PRODUCTION. 

1 . Stabch Aobeeubnt of 1906 . 

In 1906 the Com Products Refining Company produced 
only about 63 per cent of the total starch made, and a meet- 
ing took place at New Haven between "Walden and Reich- 
man, representatives of the Corn [996] Products Refining 
Company, and Piel and Douglas and Tooker, independents. 
What took place at this meeting is in dispute under the 
testimony. Hubinger says that the Com Products Refining 
Company was to set the price and the others were to fol- 
low. Douglas says that they did not agree to mainta in 
a price, but that it was an informal talk, in which they en- 
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deavored to maintain each other’s prices, which were to be 
based on Chicago rates. Tooker, the vice president of the 
Douglas Company, says that there was no agreement to 
maintain prices, though they discussed the matter generally, 
and BeicWan corroborates him. It was agreed, however, 
that Brichman, under an assumed name, should write to 
Hubinger’s brother under an assumed name, stating the rates 
from Chicago, upon which the prices were to be based. 
Those witnesses who say that no agreement was made insist 
that this letter was only for the purpose of informing Hub- 
inger of the freight rates. The letter is in evidence, dated 
November 8, 1906. Some of the matters in it certainly sug- 
gest a price agreement. For example, it is stated that on 
starch guaranteed to comply with the national Food and 
Drug act the price is to be 15 cents above the price of ordi- 
nary pearl starch, a subject having nothing to do with freight 
rates. 

This document seems to bear out the construction placed 
upon the interview by Douglas and Hubinger, and I believe 
and find that there was an informal understanding by which 
the persons at the interview were to maintain the price of 
starch. There is no evidence as to how long this continued, 
but I hardly think that it lasted very long. 

In connection with this may be noted the correspondence 
regarding splitting commissions by starch brokers, a prac- 
tice which Walden endeavored to prevent. This effort was 
undoubtedly to maintain the defendants’ own prices uni- 
form, and was therefore of an entirely different character. 
That the Com Products Refining Company should desire 
not to have varying prices on their own products in the 
same market was in no sense illegal. Indeed, the oppo.sitc 
practice lends itself readily to that price discrimination 
which is an easy device for monopoly. 

There were several meetings in 1909, both in New York 
and Chicago, between Bedford and the starch makers. The 
upshot of these meetings is in considerable dispute. Doug- 
las says that in one of them Bedford directly proposed the 
joint reduction of grind, but the others refused. Tooker 
that Bedford made any such proposal, and, on the 
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contrary, says that he refused a price agreement when it 
was suggested to him. Reichman bears out Bedford, but he 
is not a weighty witness. Some time in 1909 Hubinger and 
Bedford had another private conversation about curing the 
demoralization of the business, in which Hubinger says that 
Bedford told him the only way he knew was to restrict the 
grind. Hubinger suggested a clearing house. Bedford ac- 
knowledges that the conversation took place, but denies that 
at that or any other time he ever suggested restriction of the 
grind to any one. Taken on the testimony alone, there is 
hardly sufficient evidence to justify a finding that he did; 
but his letter to Walden on July 9, 1909, makes the weight of 
probability in favor [997] of the fact as testified by Hu- 
binger and Douglas, and certainly altogether discredits Bed- 
ford’s denial. This was one of the letters discussing the ter- 
mination of the profit sharing, of which a number have 
already been noticed. In giving his reasons for not an- 
nouncing the profit sharing at that time, he said that there 
were several things under consideration, of which he enu- 
merated five. The first was an agreement as to total grind ; 
the third, possibility of going into the candy business. Bed- 
ford was necessarily wholly unable to give any explanation 
for this letter, except the childish one that it might have been 
a typographical error, or that it might refer to a limitation 
of his own grind. 

On the same day, in his second letter to Walden, which 
has already been noticed, he was discussing what should be 
said to the candy makers in relation to the company’s right- 
eous resentment at the aggressive attitude of the National 
Candy Company. He says that their suggestion that the 
candy makers shall buy of them is very moderate, and does 
not bring about any aggressive competition with the Na- 
tional Company, because they, the candy makers, were to 
agree with the National Candy Company to maintain good 
prices, and that the only reason why the defendants could 
consider the proposal was that Hoops and Heide guaranteed 
promises of the National Candy Company to at least a limi- 
tation of their glucose business, which was a matter, how- 
ever, of which, perhaps, they could not talk, because it might 
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be illegel. Bedford admitted that Hoops and Heide said 
that they could get a limitation from the Clinton Company, 
but insists that he did not entertain the proposal. 

There cannot be the least doubt that in 1909 one of the 
devices which was in the defendants’ minds was a limitation 
of the grind, and this contemporaneous documentary revela- 
tion of their purposes to my mind makes it probable that 
the discussion was of the tenor which Douglas and Hubinger 
remember. I do not believe that there was any such agree- 
ment, because my conclusion is that during that year the de- 
fendants decided upon lowering the price by their own low- 
price campaign. 

2. The Suppbession of Proposed Companies. 

(A) FEDEBAL STBUP REFININO COMPANY. 

The Government asserts that Bedford procured the sup- 
pression of a proposed glucose company in the autumn of 
1912. This rests chiefly upon the testimony of Bertram 
Orde, a witness hostile to the defendants. He had organ- 
ized a syndicate for the erection of a new company, and had 
procured an option on the Douglas plant at Cedar Bapids. 
Among others, they invited Smith, a director of the Corn 
Products Befining Company, to join them, and he was thus 
informed of their steps. At one time they had secured sub- 
scriptions of about $1,250,000. Smith told Orde that Bed- 
ford was worried over the prospect of the plant, and was 
doing all he could to prevent its building, and to influence 
the syndicate against it. The syndicate, in fact, dropped 
the matter in the middle of December, 1912. Bedford de- 
nied taking any such steps; but Smith was not called, a cir- 
cumstance of [998] weight. The Government’s position is 
that Bedford induced Meyer, who was to be a substantial 
subscriber, to change his attitude, and the defendants’ other 
conduct lends much plausibility to the theory. In support of 
this the Government produced a letter written by Bedford 
to Smith on October 28, 1912, in which he says he is pleased 
to note that Meyer is with them at heart and trusts that his 
oonvwsion may extend to his managers. It should, because 
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“ Karo” was going to be the seller on the whole more profit- 
able and easier of sales than any other i^rup. This letter 
refers,'! think, to Smith’s letter to Bedford of October 25, 
1912, in which he said that Hubinger’s constant activity had 
prevented at least two of Meyer’s managers from falling in 
line for “Karo” at “yesterday’s meeting”; they wanted 
to await the next move of Hubinger. I do not believe that 
this refers to the Federal Syrup Refining Company, and I 
think the evidence doubtful as to the interference by the de- 
fendants with Orde’s plans, and decline to make any find- 
ing upon that score. 

(B) TBX STAISY MAMT7FACTUBINO COUPANl 

Staley was a packer, who began business in 1898, but 
bought all his starch of the manufacturers. In November of 
1906, having found difficulty in procuring as much starch as 
he wanted at satisfactory prices, he incorporated his business 
and considered building a plant, and in March, 1907, Walden 
wrote him a letter, offering him certain bulk prices on starch, 
in consideration of which he was to agree for the term of the 
contract not to engage in preparing or grinding corn in the 
manufacture of starch, nor to take any action toward equip- 
ping his factory with machinery for that purpose. This pro- 
posal Staley did not expressly refuse or accept in his letter of 
March 18, 1907, and in Walden’s answer on March 20 he 
suggested that his own proposal on starch implied a contract 
for three years, and not for one year, as he understands 
Staley to suggest. Staley did not begin until June 1, 1909, 
when he bought the old Cutsinger Starch Company, which 
has been discontinued by the National Starch Company. 
Even then he did not begin to grind until March, 1912, and 
had to shut down again in June; he began again in Septem- 
ber, when he ran until July, 1914, with some interruptions. 
At that time he closed, but has since that time opened. 
Walden had advised him that he was undertaking heavy re- 
sponsibilities, and that he could buy the starch cheaper than 
to make it, and he seems to have been on the whole somewhat 
unsuccessful. He believed that the defendants made the 
prices in the market, but I cannot find any evidence (hat they 
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adopted toward him any unfair practices after he got 
started. Walden’s letter was, of course, an attempt to keep 
him out of the business, and, taken in connection with the 
general intent shown through the whole of defendants’ con- 
duct, was an illegal effort ; but I do not find that in its execu- 
tion there was any unfair practice. 

XI. FREIGHT RATES. 

(1) East-Bound Glucose Rate. 

On September 20, 1905, the barrel rate of glucose from 
Chicago to New York was 25 cents domestic, and 20 cents 
export, which it had |999j long been; at the same time, the 
tank rate was 17^ cents domestic, and 15 cents export. The 
barrel corn rate from Chicago to New York at the same time 
was 17J cents, and Edgewater had a transit privilege to 
New York of i cent; the usual lighterage charges being 3 
cents. By “transit privilege” is meant the right to carry 
the corn to New York from Edgewater at i cent per pound 
after it is made into glucose. The lake and rail rate on corn 
from Chicago to New York was not fixed at this period, es- 
pecially as rebates were common ; but it probably was not far 
from 10 cents. The greater part of the corn, which came to 
New York, came by way of water to Buffalo. Gantt, the 
traffic manager of the Corn Products Refining Company, tes- 
tified that probably about 70 per cent of the whole came in 
that way. On this corn the rate had therefore been in the 
neighborhood of 11 cents, as against a tank rate for glucose 
of 17i cents, a differential of cents, and a barrel rate of 26 
cents, a differential of 14 cents. These were heavy advan- 
tages in favor of Edgewater in its New York business. 

In 1907 the Union and the Clinton Companies began 
their manufacture of glucose, being the first competitors, 
and on May 1, 1907, the railroads advanced their glucose 
rates to 30 cents domestic and 25 cents export on both 
barrel and tank, thus increasing the differential on the do- 
mestic barrel rate from 14 cents to 19 cents, and on tanks 
from 6} to 19 cents. The independents objected to this, 
and succeeded in getting the railroads to reduce the rates 
95826®— 17— vol6 89 , 
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on September 1, 1907, on both tank and barrel to 25 cents 
domestic and 22^ cents export. This still left a marked 
advance in tanks, but restored the barrel rates to about 
what they had been. On April 15, 1908, Ingalls, the freight 
traffic manager of the New York Central Lines, and Moi'gan, 
the assistant general freight agent of the Nickel Plate 
Road, wrote to Kerstiiig, of the Clinton Company, that on 
June 1, 1908, they would make a further compliance with 
their demands by reducing the rate on both barrels and 
tanks to 21^ cents domestic and 20 cents export. These 
.reductions never took place, but on April 23 of that year 
these officers notified Kersting that another hearing would 
be had. This hearing took place after several adjourn- 
ments, and the roads declined to make any further changes. 
Thereupon the independents took the matter to the Inter- 
state Commerce Commission, which held the rates unreason- 
able {State of Iowa v. A. C. L, R. A., 24 I. C. C. 134) and 
finally fixed the rate for both tanks and barrels at 20 cents 
domestic and 18 cents export in August, 1912. 

By the recent 5 per cent general increase allowed by 
the Interstate Commerce Commission, the domestic rate was 
raised to 21 cents and remained until March 1, 1915, when 
it was advanced again to 25 cents for domestic and 20 
cents for export. These increases were justified by the 
decision of the commission on November 9, 1915 — Glucose 
from Chicago,” 36 f. C. C. 379. In this decision, however, 
the commission took away the transit in favor of Edge- 
water, which amounted to 2| cents. Therefore, if the 5 
per cent increase be disregarded, the actual result of the 
increases made after 1912 amounts to 1^ cents domestic 
and an actual lowering of the export rate, if the transit 
formerly applied to it. The basis of the commission’s deci- 
[lOOOjsion was that, although Edgewater had a genuine 
advantage through its dilFcrential in New York, that ad- 
vantage did not exist for Boston, Philadelphia, Pittsburgh, 
Reading, Harrisburg, Rochester, Albany, Buffalo, and Bal- 
timore, because the combination com rate to Edgewater 
and the proposed glucose rates to the cities named was in 
excess of the glucose rate paid by the independents. 
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These being the undisputed facts, the Government asserts 
that the changes in rates in 1907 and 1908 were due to the 
improper intervention and interference of the defendants. 
The support of this rests altogether in the correspondence. 
The first rise, as stated, occurred on May 1, 1907, and was 
known to Ashcraft, the assistant traffic manager, and Tre- 
main, the traffic manager, in March and April of that year. 
Tremain’s letters are not in evidence, but several letters from 
Ashcraft to him appear, and they show that he was quite 
aware, as was, of course, inevitable, of the advantage which 
the increase would give to him in securing a differential in 
favor of Edgewater. It was a fair inference from the letters 
of March 31 and April 1, 1907, that the rate had been secured 
by solicitation to the railroads themselves, and that the 
motive was in order to check the growing competitors in 
their eastern business. There is no evidence, however, that 
this was procured by any corruption of the railroad or its 
officials. One purpose was to raise the rate on glucose and 
lower it on syrup, so as to reduce the profit to the syrup 
mixers. It is to be noted in this connection that the year 
1907 was the first in which the defendants entered the syrup- 
mixing business. The letter of April 3, 1907, corroborates 
this interpretation, and, like the others, is full of intimations 
of suppression of and secrecy about the real facts. 

The rates established were certainly higher than were 
justified, and were reduced in September, as already shown. 
That Ashcraft was aware of the indefensibility of his sup- 
port of a higher rate than that existing appears in his letter 
to F. T. Bedford on September 21, 1907. The independents 
were not satisfied with the rate as lowered, and continued 
their agitation ; the matter was then referred to the Central 
Freight Association. The Railroads were concerned lest the 
matter be carried to Washington, as Ashcraft wrote F. T. 
Bedford on February 20, 1908. 

The crux of the matter lies in what was done between 
March and July of 1908 ; i. e., what was done “ in the nature 
of lobbying,” as Ashcraft wrote to F. T. Bedford on March 
16, 1908, and what pressure was exercised upon the railroads 
to maintain the rates and to suffer the matter to go to the 
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Interstate Commerce Commission. That there was private 
access to the presidents of the roads, and that there was 
pressure of some sort, seems to be unquestioned. The corre- 
spondence throughout shows that the defendants were in 
constant private communication with the railways, and were 
even supplying them with arguments to use in answering the 
independents themselves. The traffic managers having de- 
cided to reduce the rates, their subsequent change of mind 
was almost certainly produced by the intermediation of the 
defendants. On April 21, 1908, after the original decision 
had been made, Ashcraft wrote to F. T. Bedford that from 
the efforts made it was apparent what they were to expect if 
[1001] the matter was not taken up with the presidents as 
he had urged ; that, confidentially, he was supported in this 
advice by the high traffic officials. This, of course, means 
that he had been in private communication with the high 
traffic officials of the railroads, and that they had advised 
him that they were powerless against the importunities of 
the independents, unless the defendants could take it up 
with the preadents. From this letter it also appears Bed- 
ford had himself talked with some of the officials, in spite 
of his present denial. The communication between the de- 
fendants and the railroad officials also appears from F. T. 
Bedford’s wire to Ashcraft on April 22. On April 23 he 
wired Ashcraft, suggesting that the Pennsylvania could bo 
induced to take no action if the American Maize Products 
Company at Roby withdrew their requests, and that Reich- 
man should see Scully with that in mind. Ashcraft an- 
swered on the same day that he would see to it, and agreed 
that the case would be much weakened if Scully should 
withdraw. 

In fact, Scully, who was fighting the existing rate, had a 
talk with F. T. Bedford, who told him that he wished him 
to withdraw his objection and let the rates continue. Scully 
continued, however, to oppose, until he got word from 
Boselly to withdraw his objection a day or two after. Gardi- 
ner, also of the same company, was stopped in his activities 
and actually withdrawn from a public meeting with the rail- 
road officials. Gray, Boselly’s intermediary, was indefinite in 
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his recollection of the matter, but it certainly took place as 
stated. The importance of bully’s withdrawal is further 
shown by the wire of F. T. Bedford to Ashcraft on April 23, 
1908, in which he said that Hodgson, of the Pennsylvania, 
had told him that if Scully withdrew he would have no fur- 
ther interest in it. 

My conclusion from this evidence is that the defendants at- 
tempted, both in public meetings and by private communica- 
tion and importunity, to secure the original rise in rates of 
May, 1907, and to prevent the reduction proposed on April 
15, 1908 ; that in so doing they procured Boselly to withdraw 
his objection and attempted to get Scully to give a false 
reason. I believe that this was a part of their arrangement 
with Boselly in the spring of 1908, by which they should pur- 
chase half his grind. I find no evidence, with the exception 
of the suggestion concerning the Nickel Plate Road, that 
there were any bribes to the road or to the officials, or any 
threats used ; but I do find that the effort was to continue the 
differential with the purpose of preventing any competition 
with Edgewater. I find that at the time the differential gave 
an undue advantage to Edgewater in supplying New York 
and its environs, but not elsewhere. I also find that the pri- 
vate solicitation of the railway presidents and supplying the 
roads with facts which were not known to the independents 
was an unfair method of competition. It need hardly be 
added that the methods by which the opposition of the 
American Maize Products Company was withdrawn was also 
unfair. 

2. Tbanbitb. 

I find no competent evidence to show that the change of 
the transits at Clinton were due to the mediation of the 
defendants, except a [1003] passage in a letter from Ash- 
craft to F. T. Bedford on January 2, 1908, in which he 
says that Clinton would be probably deprived of its glu- 
cose transits to St. Louis; yet this alone seems hardly 
sufficient to justify a finding that Ashcraft procured the 
change. The general policy of the company, stated in Ash- 
craft’s letter of July 2, 1908, to F. T. Bedford, was, how- 
ever, consonant with that possibility. He there said that 
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he was trying to get the roads to believe that it was best 
for all concerned to take up and consult with him any 
question of the readjustment and change of rates in his 
commodity; that they were fast getting to realize that the 
defendants knew how to be fair in these things, and not 
to oppose advances on the idea that an advance is against 
the shipper; that his own idea was that adjustments were 
frequently more important to them than the rate itself. 
O’Halloran, moreover, said that Grossclose had told him 
that Ashcraft wanted the transits withdrawn; but this is 
hearsay. Disregarding that evidence, there remains a strong 
antecedent probability that the transits were removed 
through the instigation of Ashcraft. Yet there is no direct 
evidence, and in its absence I think the inference not cer- 
tain enough for a finding- The same considerations apply 
to the change of transits at Cedar Kapids and Decatur with 
greater force. 

3. Bakufx and Tank Rate from Cixnton to St. Louis. 

By very old adjustment, Clinton was entitled to the same 
rate on glucose to St. Louis as Chicago. In 1008 the barrel 
rate was 10 cents and the tank rate 7 cents, while the Clin- 
ton rate was 10 cents on both. O’Halloran, of the Clinton 
Company, wished the railroads to give him a 7-cent rate 
on tanks, which was done; but shortly thereafter the rate 
on tanks in both places was raised to 10 cents. I think it 
reasonable to suppose that this change was procured by 
Ashcraft, because of the correspondence between him and 
F. T. Bedford. On January 7 he wrote F. T. Bedford 
that Clinton was making application for the same rate on 
tanks and barrels which Chicago enjoyed; that with their 
plant at Granite City getting into St. Louis on bridge toll, 
and their plant at Pekin at 6 cents, together with the disa- 
bility of Chicago, which was then being dismantled, they 
had no special reason for a tank rate of 7 cents from Chi- 
cago. Scully might also go after some of that business. He 
concludes : 

** If Clinton's application for Chicago's rates should be voted down 
to-day» 1 believe the same rate could be forced In through proper 
agitation.*’ 
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Bedford agreed to the same rate on barrels and tanks in 
his answer of January 9, and apparently went to Chicago, 
not observing, however, Ashcraft’s injunction to bring his 
letter of the 7th with him, which he thought ought not to 
have remained on their files. I find from this correspond- 
ence that the subseciuent rise from 7 to 10 cents was done 
at the instigation, or, as Ashcraft put it, the “agitation,” 
of the defendants — that is, that they exercised at least per- 
suasion over the road to make the rates the same for tanks 
and barrels. I find that there was no reason for the rise in 
the rate, and that the defendants’ efforts were to prevent 
competition by Clinton. 

XII. THE SYRUP TRADE. 

[1003] The general charge in respect of the monopoliza- 
tion of the syrup trade is that the defendants, seeking to 
control the manufacture of glucose, included those end prod- 
ucts which were made from them. Glucose, which for some 8 
years has been generally known as corn syrup, enters into 
the composition of many syrups. The cheapest, and prob- 
ably the widest used, table syrui)s of any are those which 
contain between 85 and 1)0 per cent of glucose, flavored with 
15 or 10 per cent of refiners’ sugar. Before the organiza- 
tion of Corn Products Kefining ("ompany, the Corn Prod- 
ucts Company had put upon the market a syrup under the 
trade-name “ Karo,” already referred to, of this class. They 
had spent a good deal of money advertising it, but it had not 
obtained more than a place along with other brands. When 
the Corn Products Refining Company was organized they 
continued to make “Karo,” along with a general business 
in mixing other brands of their own, and also private brands 
of such as jobbers might wish. The labels for these brands 
they printed in large numbers and pasted upon the cans. 
Mixers also bought large quantities of glucose direct and 
sold it under their own brand. The position of the Govern- 
ment is that the defendants kept the price of glucose and 
mixed syrup which they sold on substantially an equality, 
allowing no differential which would justify the industry 
of mixing at all; that in this way they gradually drove the 
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mixers out of business, and then declined to make any more 
syrups themselves under the private brand. The result of 
all this was that, the whole trade, or substantially the whole 
trade, remained in their hands under their name “Karo,” 
or under one or two of their standard brands, which they 
retained. 

The defendants at first seem to have enjoyed a substantial 
monoply in the mixing trade among glucose manufacturers. 
During the first two years they alone mixed any corn syrup. 
In 1908 the American Maize Products Company, their only 
competitor, mixed about 5 per cent of the total syrup mixed 
by glucose manufacturers; in the next year the Union Com- 
pany appeared. The American Maize Company discon- 
tinued in 1909, and thereafter only the Union Company and 
the Ilubinger Company have mixed. During the years 1912, 
1913, and 1914 they have mixed about 12 per cent of the 
total supply made by the glucose manufacturers. 

The defendants urge two objections to this presentation: 
The first is that it leaves out of account the private mixers; 
and, second, the competition of com syrup with the other 
various syrups — a question which has already been touched 
on. I am satisfied that the corn syrup proper, by which I 
mean a syrup containing 80 per cent or more of glucose, is 
regarded by the consumer as a substantially different article, 
both by taste and by custom, from those which contain 40 
per cent or less. The molassses, sorghum, and cane syrup 
contain a smaller percentage of glucose, and, although there 
may be no deceit involved, they are in fact harmlessly adul- 
terated. Of course, I do not suggest that such syrups are 
illegal or improper as sold. 

The corn syrup proper is, and necessarily must be, con- 
fessedly a [1004] flavored glucose, and the distinction be- 
tween the demands seems to me substantial. Of course, 
these two commodities will, at certain prices, compete with 
each other ; but upon that score I need add nothing to what 
has been said previously. I think it proper to consider, 
therefore, the percentage of the supply of corn syrup which 
the defendants control and their conduct to obtain it. 
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1. The Pubpose of the Defendants to Gontkol the Sykuf Indtjstby. 

It was the purpose of the defendants generally to extend 
the Com Products Befining Company’s control as far as 
possible into all end products, and among other such to get 
as large a percentage of the syrup industry as was possible. 
This appears in several letteis, most of them from Bedford, 
sometimes by way of fatherly advice to his son, draAvn from 
his own prior experience in the Standard Oil Company, 
which he said had adopted precisely the same policy. Their 
attitude toward the syrup mixer himself was at one time 
ambiguous. Thus Smith wi-ote to Bedford on April 10, 1907, 
a letter which illustrates the defendants’ altitude of mind. 
He was there urging that the syrup mixers should he pro- 
tected, and for that reason for himself he preferred to main- 
tain a greater differential between glucose and syrup so as to 
tie the mixer to the company. If they themselves could make 
syrup cheaper than the mixer, they should tie him to them 
with a contract, unless they were determined on a “ war of 
extermination.” If they were to have such a war, there ought 
to be no outstanding contracts to cause embarrassment. As 
things were, they had already aroused a feeling of resent- 
ment among the mixers, and for that reason they might as 
well try to exterminate them at the .same time by adding 
pure maple syrup and the higher grades of jelly, as well as 
New Orleans molasses. Yet Smith had his doubts of their 
success in exterminating either the mixers or any of the new 
competitors, all of whom were well fortified. He considers 
in detail the position of these new added companies, and is 
convinced that they could stand a long fight and keep up a 
long war. Yet, if there were to be a war, let it be to the 
finish, not the kind of sporadic war that Matthieasen used to 
engage in. 

This ingenuous discussion was answered by F. T. Bedford, 
apparently at the direction of his father, on April 12, 1907. 
The writer inclined against an effort to tie the mixing trade 
to the company, and doubted the strength of the mixers’ 
position or of the glucose manufacturers’. The inference is 
that he was for a war to exterminate the mixers. 
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This alternative seems to have been accepted, for it is 
quite clear from Ashcraft’s letter to Tremain, March 21, 
1907, that the plan was to raise the rate on glucose in part 
for the purpose of getting it on a parity with syrup, so as 
to eliminate any profit over glucose and make mixing im- 
possible. Mention of this letter has already been made in 
the east-bound glucose matter. Wintermann, who had been 
in the St. Louis Syrup & Preserving Company, which went 
into the combination of 1906, organized a new company 
directly thereafter under the same name, and in 1907 Bed- 
ford bought the common stock of this company and entered 
into a contract with it to sell it glucose; [1006] in 1910 he 
bought the balance of it and closed out the syrup-mixing 
business. It was at about this time that he wrote his son, 
on March 28, 1910, of the possible importance of this com- 
pany as a good ally. 

To return to 1908 : It appears that by the end of that year 
the defendants su 2 jpo.sed that they were selling to 90 per cent 
of the trade, and that they contemplated getting part of the 
other 10 per cent, though they did not expect to get it all. 
This is in Smith’s letter to Bedford of November 20, 1908. 
Bedford attempted to explain this letter by saying that 
Smith was referring only to glucose manufacturers who 
made syrup. But this cannot be so. In 1910 the Union 
Company alone was making syrup, and making less than 4 
per cent at that. Later on in the letter Smith says, “ Our 
largest competitors in mixing line are working on low-price 
contracts for glucose,” which is entirely inconsistent with the 
idea that the earlier part of the letter refers only to the 
Union Company. Whether they actually had at that time 
90 per cent of the trade may be open to question, but I am 
discussing only their purjxjse at this time. On March 29, 
1910, Bedford in a letter to Walden recommends doing busi- 
ness, if necessary, without profit on the end products, so as 
to increase the sales of glucose, instancing the practice of the 
Standard Oil Company 25 years before, by which eventually 
petroleum drove out the other oils; that the proper course 
was to surround their business with the consumption prod- 
ucts, syrups, candy, and preserves. They murt take the 
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mastery in these three specialties, so as to increase the con- 
sumption of their primary products. On the next day, in 
an added memorandum, he spoke of the logical right of the 
company to command the syrup business, and how the gen- 
eral outcry when they started in had died away; they need 
only take a firm stand to prove that they might dominate 
the jam and candy business, as they did the syrup business. 
That was the psychological moment for a campaign. On 
March 28, 191.0, Bedford wrote his son in the same vein. 
He thought that all profits should be subordinated to in- 
crease the grind; there should be no consideration for profits 
in the specialties at the outset, which might prevent the 
greatest possible volume of business. He was in favor of 
doing the candy, maple syrup, and jam business without 
profit, even down to the extent of 5 cents a bushel, and, if 
that would not do, practically at cost. 

Later in the yeai*, when the low-price cami)aign was well 
on, several letters passcid, showing the defendants’ purpose. 
Walden wrote to Bedford on July 5 of that year that the 
syrup mixer might make specialties like maple and flavored 
syrups, but that the defendants did the bulk of the business 
in corn syrup. 

About a year later they were discussing withdrawing all 
brands but “Karo.” On July 25, 1011, Walden writes Bed- 
ford that, if they are doing 00 per cent of the syrup busi- 
ness as it is, 30 per cent under the “ Karo ” brand, it would 
mean, if they withdrew their standard syrups and sold noth- 
ing but “Karo,” that the cost of advertising “Karo” would 
go down. There would be more or less of an outcry, he 
thought, from the jobbers generally; but the outcry w^ould 
soon fade away if the trade realized they were uniting with 
them in moving these goods direct to the customer. If 
“Karo” could be made to |100(l| do 90 per cent of the 
syrup of the country, it would become the name of a class 
of goods, and not a specialty. 

That the defendants in fact sold “Karo” at no profit 
abundantly appears. This was the whole purport of the 
letters of F. T. Bedford to his father in May, 1912, to- 
gether with the tables which have already been discussed 
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under the heading ‘‘ Sales at a loss.” Both in the year 1910 
and 1911 this was done, even at a period when the profits on 
glucose itself were very trifling. On October 29, 1912, Bed- 
ford, probably relying on these tables, wrote to Smith that 
he had already told him there was no profit in “ Karo,” but 
that, with or without profit, they must have their share of 
the business. On April 4, 1912, he had written to Smith that 
it Avas 100 per cent “ Karo,” and that as soon as possible. 
On June 24, 1912, in a letter of advice to his son, he instanced 
the course of the Standard Oil Company in Australia and 
South Africa, who got all their business in one brand. On 
June 30, 1912, F. T. Bedford wrote his father that he did 
not always advance syrup when they advance glucose, but 
that the syrup prices always went down with the glucose. 
Thus, in the month of April of 1912 standard syrups did 
not make Avithin 1 cent a pound of the profit on glucose, and 
in the month of May, 11 cents less. 

By the 1st of August, 1912, they thought, apparently, 
that they had excluded all the syrup mixers, for Bedford 
wrote to his son that they recognized that now the competi- 
tion was that of the glucose manufacturers. They recog- 
nized this policy to be unfair, as appears in the letter of 
September 30, 1912, from Bedford to Smith, in which he 
said that they could not have it known and might not talk 
of it, but that he had been advised by his lawyer that no 
law compelled them to make the same price to different cus- 
tomers as long as it was done without a contract with others. 
They might say, if need were, that they did not want parties 
to handle their syrup to the injury of their business. 

In February of 1912, without much warning, Bedford 
called the jobbers together and announced that he would 
not sell any more syrup in private brands. His excuse for 
that at the trial was that the annoyance and expense in- 
volved in conducting that part of the business made it much 
more undesirable than not. But in the face of the corre- 
spondence already quoted, I can not accept this as a true ex- 
planation. It is perfectly clear that they intended to have 
their own brands dominate the syrup market as much as 
possible, that in 1912 they had supposed that they had sue- 
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ceeded, and that they also anticipated a slow substitution of 
the single brand ‘‘Karo” for their own standard brands. 
It was a necessary part of this device that they should suc- 
ceed in eliminating the private brands themselves. This 
would have left them in that dominant control of the syrup- 
mixing business, which is what they wanted ; it would have 
left only the glucose manufacturers as their competitors. 
Whether Bedford’s reference in the letter of September 30, 
1912, to a discrimination in price was followed up by such 
discrimination, as I have already said, it is somewhat diffi- 
cult to tell. The indications from this, and also from the 
method of selling the “Karo,” which was by allowances, 
called “deals,” and by other [1007] means lending them- 
selves to discrimination, strongly suggest to me that, in fact, 
there was discrimination. The reference of Bedford in his 
letters as to the manipulation of “ weak ” places is another 
corroborative circumstance. I think it extremely probable 
that throughout this “Karo” campaign there was actual 
price discrimination exercised wherever it appeared profit- 
able; but in the absence of more specific proof I can make 
a finding no further than that the defendants showed an 
entire willingness to do this, and used methods which per- 
mitted it. 

Such was the plan which they proposed to themselves in 
getting control of the syrup business, a plan which itself 
was part of their general policy to secure control of all the 
end products of the raw materials which they manufactured. 
It remains to consider how far they were successful. 

2. The Execution of the Plan. 

We have it on the admission of the defendants that they 
were trying to lessen the differential between glucose and 
syrup as early as 1907, and that by 1910 they were selling 
“Karo” at a loss over glucose. The effect of this was re- 
flected in the distress of their competitors. The Union Com- 
pany commenced in 1909, and made very little money. They 
would have made no profit, had they charged the market 
price of glucose, which seems to indicate that what we know 
to have been the practice of the defendants in 1910 ex- 
tended at least to the previous year. The methods of mer- 
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chandlsing the syrup also caused them some embarrassment. 
The zone prices they thought different from the usual way 
of figuring on Chicago plus freight, and the deals ” estab- 
lished an uncertain element, as well as the window-display 
allowances. Yet in spite of these handicaps their trade as 
syrup makers has greatly increased, having nearly trebled 
from 190D to 1913. 

The American Maize Products Company tried it for one 
year and then abandoned it, but the Hubinger Company 
established a substantial business during the years 1912, 
1913, and 1911. So much for the mixing done by the glucose 
makers themselves. 

Numbers of witnesses were called, for the most part 
mixers, who testified that the market was dominated by the 
Corn Products Refining Comj3any. The use of this word 
I have already discussed, but under the circumstances of 
this case, considering the large proportion of the supply in 
the hands of the defendants, it seems to me to have a relevant 
significance. Several of them testified that the price of glu- 
cose and mixed syrup was either the same or so that they 
could not compete ; in some instances they gave up altogether 
the sale of the higher percentage glucose syrups. Yet the testi- 
mony is by no means uniform. A number of mixers have 
continued in the business, and seem to find no difficulty in 
getting their syrup or glucose from other persons, either 
Scully, or the Union, or the American Maize Company. A 
tabulation has been prepared by the Government of the 
percentage of syrups sold by wholesale grocers who testified 
in the case, amounting to 65 in all. The percentage of syrup 
bought from the defendants is 71 and from the independents 
29. This probably represents as fairly as is accessible the 
proportion of the high percentage syrups sup [1008] plied to 
these customers by the Corn Products Refining Company. 
Some mixers still remain in this part of the business, but the 
greater number have gradually discontinued, and in many 
cases they attribute their withdrawal to the appearance and 
progress of “ Karo.” 

My conclusion is that in this grade of com syrup the pro- 
duction of the defendants amounts to substantially more 
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than half, and that their capacity for expansion is suflS- 
cient to give them the power to lower the price to such 
figure as they wish. I find that, except for the mainte- 
nance of substantial equality of price between glucose and 
syrup and the withdrawal of private labels, there were no 
unfair practices in detail in the marketing of ‘‘ Karo,” with 
some reservation regarding the uses which may have been 
made of “deals” and window-display allowances. 

A word should be said as to the defendants’ tables, which 
are made up for the year 1912 (Defendants’ Exhibit 59-L). 
I do not accept the percentage of 13 as a fair estimate, be- 
cause this attempts to lump all the sj^rups together into one, 
which, for the reasons already given, does not seem to me 
to be a reasonable test. The defendants claim that they 
supplied only 45 per cent of the total trade, based upon a 
mixture of 85 per cent glucose and 15 per cent flavoring; 
but this is based upon the assumption that all the glucose 
sold by the competitors went into syrups, and it is very 
doubtful whether this be true. F. T. Bedford, in his letter 
to Smith of April 10, 1907, said that the defendants loiew 
that a great part of the glucose did not go into corn syrup, 
saying that the mixer put fully half his requirements into 
goods not competitive with their own. This indicates that 
the percentage of 45 contained in Mahana’s table is errone- 
ous. The Government, accepting F. T. Bedford’s word, 
figures that the defendants made and sold 64 per cent of 
the glucose syrup in 1912. I deem it impossible to obtain 
any exact information upon this score, but I think it con- 
servative to estimate that more than half the trade is in 
the hands of the defendants. The rest of the glucose proba- 
bly goes into those which contain a smaller percentage. 

I find, therefore, that the plan to exclude the mixer from 
their sub-industry has not succeeded to the extent that the 
defendants planned, and that as such a sub-industry com- 
petition continues to exist and probably will continue. 

Xin. DISMANTLING OP PLANTS. 

One of the articles in the petition alleges the dismantling 
of the plants by the defendants. I have already considered 
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the dismantling of the plants of the old Com Products 
Company. Of those with which the defendants started in 
1906, the Chicago and two Waukegan plants have been dis- 
mantled, and Davenport, Granite City, and Pekin have been 
reconstnicted, some at large expense. The greatest factory 
of all, Argo, was not in existence until 1909, and did not be- 
gin to manufacture until the spring of 1910. The factory at 
Pekin was thoroughly reconstructed at an expense of over 
$1,000,000 and began operations in 1913. At present the fac- 
tories of the company consist of Argo, Pekin, Edgewater, 
and Granite City, the latter a syrup-mixing factory. There 
is also a reserve not ordinarily operated at Davenport, and 
there is a relatively small starch-producing factory at Kings- 
ford. [1009] In the case of most of the changes, the result 
has been a higher producing efficiency and a greater concen- 
tration of capacity. Moffett’s table of grind, already alluded 
to, indicates on the whole a steady increase in capacity, at 
least, after the first two years. The Chicago plant, the Gov- 
ernment admits, was in no position to be continued, and not 
only economy, but mere prudence, required its abandonment. 
I do not believe that the abandonment of the so-called Up- 
per House at Waukegan was with an effort to curtail the 
grind. This was the old Warner Company plant, and while 
it was in fair condition in 1906, and was operated through 
•1913, 1 believe those witnesses who say that it could not have 
been rehabilitated to comiK*tc on a modern basis at that time 
without the expenditure of a greater sum of money than was 
justified economically. The other Waukegan plant, that of 
the United States Sugar Refining Company, called the Lower 
House, was only operated one year after the defendants were 
organized, and the same may be said of it. I find nothing to 
criticize, therefore, in the abandonment of these plants. The 
testimony of the letters indicates pretty well that after the 
first two years the policy of the company had never been to- 
ward a restriction of its own grind. 

Bedford was actuated throughout with a passion for an 
increase in size. He seems to have inherited this from his 
experience with the Standard Oil Company, and to have 
supposed that only through constantly forcing his produc^ 
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tion could he obtain that domination which he wished. I 
believe that he thoroughly understood that any efforts to 
curtail production and raise prices would be the best means 
of inducing new capital into the field, and this was the one 
thing above all others which he wished to avoid. He no 
doubt knew that, in an industry which enjoyed no legal or 
natural monopoly, control, in any event, could exist only 
within narrow limits, and profits could be obtained over a 
narrow margin. The Government, which rightly iielies 
upon the naive interchange of ideas between the defendants 
to show their purposes, must be content to accept what makes 
for them with what makes against, and no one can read this 
correspondence without observing that there is no desire at 
any time to limit the grind of the defendants. This seems 
to me the surest proof that any change of factory equipment 
was throughout with an eye to manufacturing advantage. 
Nor can I regard the apparent decrease of capacity dating 
from 1902 as more than a paper index of actual power. A 
large number of factories located as chance competition 
might have dictated might well have an apparent capacity 
which could not be made real. How far they would have 
been expanded and modernized, had there been no combina- 
tions, it is hard to say. The law of increasing returns op- 
erates in the industry up to a grind of 10,000, perhaps up to 
15,000, bushels by the unanimous testimony, and many of 
the old plants had less. Location, especially relative loca- 
tion, must have counted for a great deal, especially when the 
question was of investing enough more money in a plant, 
even a large one, to bring its efficiency to modern standards. 

I find that the abandonment of the plants since 1906 was 
without any purpose of limiting production or raising prices. 

[lOlOJ XIV. FINDINGS UPON THE ABTICDES ALLEGED IN THE 

PETITION. 

It remains to take up the allegations of the petition as they 
are set forth in separate articles and to make specific finding s 
in relation to them. 

I, II, III. The first three articles of the petition are con- 
ceded. 

95825*— 17— VOL 6 M 
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lY. The fourth article is not dii^uted, except so far as 
the purposes of the defendants are alleged. I find that the 
reorganizations of 1897, 1902, and 1906 were for the purpose 
of monopolizing and restraining trade in the manufacture 
of glucose and starch. 

Y. I find that the defendants have attempted, and are at- 
tempting, to monopolize the trade in mixed syrups, consist- 
ing of from 85 per cent to 90 per cent glucose and ihe balance 
flavoring matter. 

YI. I find that the defendants have attempted, and are at- 
tempting, to monopolize the trade in glucose and starch and 
derivatives therefrom. 

YIIo. I find that the consolidations set forth in the peti- 
tion were made for the purpose of restraining competition 
in domestic and foreign commerce in starch and glucose and 
their derivatives. 

YII&. I find that the dismantling of the plants by the de- 
fendants was not for the purpose of monopolizing or re- 
straining trade. 

YIIc. I find that in' two instances before mentioned the 
defendants exacted contracts not to engage in the trade from 
the owners who sold their plants, and that this was done 
with the purpose of monopolizing the industry as aforesaid. 

Yllti. I find that the defendants from Novemberj 1906, 
until January 1, 1910, engaged in a profit-sharing plan as 
alleged, and that this was part of an attempt to monopolize 
and restrain commerce as aforesaid. 

YII«. I find that the defendants guaranteed their prices 
against decline in many instances, but I make no finding as 
to the purpose with which this was done. 

Yllf. I find that the defendants attempted by threats to 
prevent the erection of the American Maize Products Com- 
pany, and that they subsequently succeeded in restricting 
the grind of that company by agreement; that in addition 
they secretly and deceitfully sold at unprofitable prices a 
part of the product of that company, representing that it 
came from outside producers, when in fact it was owned by 
them. I find that both these devices were with the purpose 
of monopolizing and restraining commerce as aforesaid. 
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VII^. I find that the defendants attempted to restrict the 
grind of the Clinton Sugar Refining Company, and insti- 
tuted a competition in candy at less than cost, for the pur- 
pose of impeding the business of that company, and of secur- 
ing to itself the custom of candy manufacturers, and that 
this was done with the same monopolistic intent as above 
stated. 

VIIA. I find that during the years 1910 and 1911 the de- 
fendants, having control of the prices at which glucose and 
starch could be manufactured, lowered prices to a sum less 
than a fair profit, for the purpose of securing the trade to 
themselves, and harassing, annoying, and, if possible, driving 
out their competitors, and that this was done with the same 
monopolistic intent. 1 also find that they have since [ 1011 ] 
1909 endeavored to secure to themselves, by low prices, as 
much as possible of the trade in mixed syrup of the kind 
described in article fifth of the petition, and that this was 
done with monopolistic intent. 

VII». I decline to find that the defendants fixed any resale 
prices. 

VII^'. I find that the defendants have not used their 
switching roads since 1906 as a covert means of obtaining 
rebates. 

XV. THE DAW. 

Before the cases of U. S. v. Standard OU Co., 221 U. S. 1, 
31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, and 
V. S. V. American Tohacco Go., 221 TJ. S. 106, 31 Sup Ct. 
632, 55 L. Ed. 663, it had no doubt been an open question 
whether the Sherman Act did not forbid all combinations 
which resulted in terminating a competition theretofore ex- 
isting, regardless of the effect of that termination upon the 
industry at large. Those cases must be understood to decide 
that the effect upon the industry is a factor in determining 
the illegality of the combination, and perhaps it is yet an 
open question whether or not the test is to be found only 
in the combination of enough producing capacity to control 
supply and fix prices, at least until new capital be induced 
into the field, or whether it must also be shown that the 
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combination has injured the public in the exercise of that 
power. The opinions of the Supreme Court certainly seem 
to indicate that it is the power and not its exercise which 
is the test. U. S. v. Standard Oil Co., mpra; U. S. v. Ameri- 
can Tobacco Go., supra; V. S. v. Union Pac. R. R. Co., 226 
U. S. 61, 88, 33 Sup Ct. 53, 67 L. Ed. 124 ; Standard Sanitary 
Mfg. Co. V. U. S., 226 U. S. 20, 49, 33 Sup. Ct. 9, 57 L. Ed. 
107 ; Eastern States Retail Lumber Dealers' Association, 234 
U. S. 600, 613, 34 Sup. Ct. 951, 68 L. Ed. 1490, L. R. A. 
1915A, 788; International Harvester Co. v. Missouri, 234 
U. S. 199, 209, 34 Sup. Ct. 859, 58 L. Ed. 1276, 62 L. R. A. 
(N. S.) 525. This was certainly the opinion before U. S. v. 
Standard OU Co. supra; V. S. v. Joint Traifio Association, 
171 XJ. S. 505, 675, 19 Sup. Ct. 25, 43 L. Ed. 259. 

Yet it is quite true that the court has also at times spoken 
in terms which leave it open to argument whether or not it 
was the public injury done by the combination which makes 
it illegal. Such is the often-quoted passage in Mr. Justice 
Holmes’ opinion in Nash v. V. S., 229 U. S. 373, 376, 33 Sup. 
Ct. 780, 781 (57 L. Ed. 1232), that only such “combinations 
are within the act as, by rea.son of intent or the inherent 
nature of the contemplated acts, prejudice the public inter- 
ests by unduly restricting competition.” There are also 
passages in the opinion in U. S. v. Standard OU Co., supra, 
which lend themselves to such an interpretation. It must be 
conceded that the lower courts are not in entire agreement 
upon the question (V. S. v. International Harvester Co. 
[D. C.] 214 Fed. 987), and that the Supreme Court at this 
time has ordered a reargument of that very case. Yet even 
the expressions relied upon in these opinions are open 
to a construction entirely consonant with the rule which 
makes power only and not the manner of its exercise the 
test of legality. We have only to assume that all “ undue ” 
restraints prejudice the public interest, even though the ap- 
parent results are economically benignant to reconcile both 
forms of expression. Such language might, it is true, cover 
only distinct economic injuries. A national policy would be 
int^igible which [1013 1 looked only at the price and serv- 
ice to the consumer, disregarding the misfortunes of the 



DKITED states V. OOKK PBODtJCTS CO. 


629 


Opinion of the CSoort 

producer altogether. Yet even then the consumer’s interest 
in the long run is quite different from an immediate fall in 
prices, even if the quality of the service is maintained. The 
very defendants allege that a trade war is bad in the end 
for consumers, and no doubt they are right. If, therefore, 
“public prejudice” be the test, it by no means follows that 
it is to be judged alone by price and quality. A given 
organization of industry may be thought to react to the pub- 
lic prejudice, regardless of its directly observable results. 

If the decisions of the Supreme Court are to be so under- 
stood, it is the mere possession of an economic power, ac- 
quired by some form of combination, and capable, by its own 
variation in production, of changing and controlling price, 
that is illegal. It is not necessary in any view that the com- 
bination should exclude, or be able to exclude, all others ; it is 
not necessary that its control should extend beyond such a 
period as is required to bring in new supply. U. S. v. 
Patten, 226 U. S 525, 33 Sup. Ct. 141, 57 L. Ed. 333, 44 L. 
B. A. (N. S.) 325. If these were necessary conditions, there 
could, indeed, be no restraint of trade without patent or 
control of some natural source. Under such an interpreta- 
tion of the act, Com Products Befining Company is cer- 
tainly a combination in restraint of trade, and its excuse is 
irrelevant, if it were true, that it has had a beneficent effect 
upon the industry. If the statute condemns an industrial in- 
tegration of producing units sufficient to fix prices, so long 
as the total producing capacity remains unchanged, that 
policy must be respected and enforced, whether it is a good 
one or a bad. 

If, however, it shall be eventually decided that it is the 
exercise of the power, as so defined, and not the power alone, 
which is illegal, the case at bar is in the end no different. 
Under that theory the injuries to the public are shown by 
the means which the combination has employed in its efforts 
either to gain or to maintain its position. The means for- 
bidden have been evolved, often empirically, because of a 
slow recognition that they make for the disorganization of 
industry and of the depression of a competing producing 
capacity which, if let alone, could compete upon even tenna 
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While the statute under this theory relies upon competition 
as a proper stimulus to the maintenance of industrial ad- 
vance and as the chief protection to the consumer, it takes a 
long view, not a short. It recognizes that with the customer 
in the end must lie the decision between producers, and that 
those who fail to secure the market by the quality and cost 
of their service must pass out of the field; but it does not 
identify permanent capacity with the inability to endure a 
transitory or local appeal to customers. Its presupposition 
is that there may well be competitors capable in the end of 
giving a service which will serve the public as well as their 
neighbors, who may yet succumb to concerted comi)etition 
apparently more serviceable, but only because it is tempo- 
rary, and is put forward with no purpose of universal appli- 
cation. Possibly it would be hazardous to attempt an abso- 
lutely general statement, but it would yet be true to say 
that nearly all the devices condemned by the courts contain 
this sporadic element, either of time or place; that is to say, 
that they cover only a competition which was not intended 
to be permanent, and which the combination knew was only 
for the temporary [1013| purpose of extirpating a competi- 
tor who had at least some chance in the long run of establish- 
ing a service which would be as acceptable as any within the 
power of the combination itself. 

It is on this account that the intent of the combination so 
of£en appears in the cases as the determinating factor in ille- 
gality. It is not because unfair competition is a crime, but 
only because a monopolistic intent is the clearest evidence 
that the competition attempted is shown to be temporary 
and local, and that there is on this account a reasonable ex- 
pectation that it will be succeeded by competition which the 
newcomer might well be able to meet, had his development 
been all the while left unimpeded. If that temporary or 
local competition were not coupled with such an intent, if 
there were honest grounds for supposing that it would or 
could remain to the permanent advantage of the consumer, 
the public would have no ground to complain, so long as the 
organization of industry remains on a competitive basis. 
The intent is the touchstone, not because we are concerned 
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with moral delinquency, but with a test of the probable per- 
sistence of the combination’s course of conduct. As Mr. 
Justice Holmes, inrSwift v. U. /S'., 196 U. S. 375, 396, 25 Sup. 
Ct. 276, 279 (49 L. Ed. 518), says: 

" When that intent and the consequent dangerous probability exist, 
this statute, like iiiany others and like the common law in some eases, 
directs itself against that dangerous probability as well as against the 
completed result.” 

Similarly, Mr. Chief Justice White, in V. S. v. Standard 
Oil Co., 221 U. S. 1, 76, 31 Sup. Ct. 502, 521 (55 L. Ed. 619, 
34 L. R. A. [N. S.] 834, Ann. Cas. 1912D, 734), says: 

‘“We think no disinterested mind can survey the period in ques- 
tion without being irresistibly driven to the conclusion that the very 
genius for commercial development and organization which it would 
seem was manifested from the beginning soon begot an intent and 
purpose to exclude others, which was frequently manifested by acts 
and dealings wholly inconsistent with the theory that they were 
made with the single conception of advancing the development of 
business power by usual methods, but which, on the contrary, neces- 
sarily involved the intent to drive others from the field and to ex- 
clude them from their right to trade, and thus accomplish the mastery 
which was the end in view.” 

These expressions mean that where the intent is estab- 
lished to occupy the whole of an industry, and the intent is 
accompanied by some appropriate conduct, the competition 
has already ceased in the sense that the national will has 
directed. Persons actuated with a desire to monopolize the 
whole of an industry will try — indeed, are already trying — 
to keep out others, regardless of whether those others can 
compete efficiently or not. Their conduct constitutes a social 
evil, because the public is entitled to the free play of such 
industrial power and capacity as such outsiders may be 
able to develop. 

The Corn Products Refining Company’s industrial his- 
tory has not only been characterized throughout by at- 
tempts to create such sporadic competition, but we have the 
richest possible evidence that they never meant to maintain 
it as a policy, but only to drive out weaker competitors, so as 
to maintain the field. The only device which is open to 
any question in this respect is the low-priced campaign. It 
might, indeed, be difficult to establish the temporary char- 
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acter of this were it not, first, for the purposes disclosed in 
its preparation, [1014] and, second, for the fact that it 
went too far by the defendant's own statements to admit of 
continuance. They never meant to keep prices so low, and 
could not have endured, if they had done so, except by 
making up through excessive prices on specialties. All 
their conduct illustrates the kind of competition which tries 
to prevent the development of newcomers who might per- 
manently secure their own position. I will try to state 
their position, as I understand it, as sympathetically and as 
strongly as possible. Their only defense, really, in the end 
comes down to the assertion that their efforts to restrict 
competition failed: 

“The statute condemns a monopoly in the sense of a power to ex- 
clude others from entering the Industry. It has been proved that, 
whatever our purposes, the field was never closed to competitors. We 
have continued with only a small absolute increase in grind, if, indeed, 
we can truly be said to have increased at all, while our competitors, 
both those who were In the industry when we combined and those 
who have since appeared, have grown with extraordinary rapidity. 
We have no natural or legal monopoly upon which we rely; we hold 
no trade secrets;. we have no ability that any one else may not pro- 
cure. We have never tried to limit our own production ; on the con- 
trary, we have flooded every avenue of consumption and opened every 
new available market, often at great initial expense. We have bene- 
fited the consumer by insuring him a sound product at a low price. 
Nor was our original combination without justification. The industry 
was engaged in that kind of competition from which the consumer in 
the end must suffer, since it leads to the destruction of the capital in- 
volved. No one could make enough money to keep up his producing 
capacity, yet all feared to fall behind in sales lest they should be ob- 
literated altogether. Some kind of concerted action alone could save 
the industry from ruin, and it makes but little difference, as the courts 
themselves have often said, what form it takes. The critical fact was 
that some kind of joint action was necessary, and that involved an 
understanding which, no doubt, must in the end result in some slack- 
ening in the ruinous race of over-production. So much we acknowl- 
edge; but we insist that It was a benefit to the industry, and that 
it finally relieved it from restraint, instead of imposing restraints 
upon It’* 

The answer to this is partly on the facts and partly on the 
law. If the test be that of power alone, it needs no other 
answer than the opinions already cited at the beginning of 
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this point. If the test be the exercise of the power, the ques- 
tion is of fact They say that they combined to prevent a 
ruinous competition, and this is true ; but the immediate re- 
sult of the combination was such a rise in price as attracted 
new capital into an industry whose producing capacity, on 
paper, was already more than the market would take. This 
is good evidence that the price was higher, or the quality 
worse, than need be. It was no public benefit to fix that price 
at a point where, with ample capacity, new capital came in ; 
or, if it be said that the old plants were too inefficient to 
compete, it was no public benefit to combine old plants, now 
called junk by the defendants themselves, so as to preserve 
them from their own mutual destruction. 

As to their conduct toward subsequent competitors, in 
their failure they forget their repeated efforts to eliminate 
all newcomers or to suppress the production of those already 
in. No one can, in fact, tell how far they have succeeded in 
discouraging the first, or in depressing the expansion of the 
second. Under a competition free from such practices, in- 
herent weaknesses of their own iniglit have been discovered; 
they might themselves have been eliminated. Elimination 
of some was perhaps necessary ; much waste is certainly the 
[1015] price of a competitive organization of industry. 
The national will has not declared against elimination of 
competitors when they fail from their inherent industrial 
weakness. On the contrary, it has declared with great em- 
phasis against any methods by which such weaknesses might 
be concealed ; in so doing it has assumed a ])ositive purpose 
toward industry, has established a form to which competi- 
tion must conform. This purpose the Corn Products Refin- 
ing Company has persistently and ingeniously endeavored 
to thwart from the outset. Its constant effort has been to 
prevent competitors from that test which would in the long 
run discover whether they could manufacture as well and as 
cheaply as itself. It has tried throughout, by its power 
temporarily to affect commercial conditions, so to obscure the 
actual industrial facts as to make impossible any test of 
relative strength. That it has failed does not change the 
past Qr make its continued existence in any sense less com- 
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promising to the future. There is every assurance that it will 
continue unfair trade methods, unless it be forcibly pre- 
vented. 1 therefore find that it is an illegal combination. 

XVI. THE KEMEDIES. 

By far the most important question in the case is whether 
the remedies which the Government shall have shall be 
limited to an injunction, or whether they should include a 
dissolution of the Corn Products Refining Company into 
four or five constituent parts. That there should be an in- 
junction admits of no question. Some of the unfair prac- 
tices have undoubtedly been stopped; some ceased long be- 
fore the petition was filed, and there is indeed no reason to 
suppose that they will again be resumed; but defendants are 
in no position to complain against a decree of court spe- 
cifically forbidding them from any resumption of practices 
which were merely the incidental manifestations from time 
to time of a purpose which actuated them throughout their 
whole progress. The injunction will cover in detail the 
specific matters already considered, such as profit-sharing, 
a low-price campaign, bogus independents, price agreements, 
attempts in any way to prevent the entry of others into the 
industry, or to secure agreements to restrict competition 
from those already in, and such other details as shall be ap- 
propriate. 

The question of dissolution turns upon different considera- 
tions. As has already been said, if power alone be for- 
bidden by the statute, it can make no difference whether 
its results are beneficent or sinister, whether a dissolu- 
tion will affect the industry to its prejudice or to its ad- 
vantage, whether it will promote or depress foreign trade. 
So much is indeed implied in the opinions in those cases 
already cited in Point XV. Such questions concern the 
wisdom of the act, and with it I have nothing to do if once 
its purpose be authoritatively declared. 

If, on the other hand, the exercise of the power is what 
the statute touches, then the question arises. What is prac- 
tically necessary to prevent the repetition of those unfair 
means? The defendants’ solicitude against dissolution 
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seems to me to be significant in this connection. It is con- 
ceded that each of their units is as large as the law of increas- 
ing returns demands, and there is no apparent reason why 
they should fear dissolution if they mean to adopt that kind 
of competi[1016]tion which the law contemplates. In order 
to test the injury which they anticipate, and their good faith 
in opposing dissolution, it is fair, therefore, to consider their 
objections in detail. 

[3] The chief ground is that dissolution would have an 
immediate and di.sastrous effect upon the foreign trade. The 
argument is as follows : At the present time Edgewater sends 
two-thirds of its product to Europe, and in so doing has 
spent large sums of money in opening up many currents of 
foreign trade. If the combination were divided into compet- 
ing units, Edgewater at times could find a more profitable 
individual market by competition along the Eastern sea- 
board, working out so far to the West as freight differentials 
allowed. At periods, for example, when Argentine corn can 
be imported into the port of New York, the local advantage 
of Edgewater becomes high. If it were a separate plant, 
whose policy was dictated alone by the interests of its stock- 
holders, in those periods it would comj)ete effectively with 
the Western plants and would diminish its foreign trade. 
At present, at such periods, it continues its export business, 
relying upon the Western plants to supply that portion of 
the demand which it would itself supply if it were acting 
alone. It is true that there would remain sporadic periods 
when it would export, times of “ dumping,” but the develop- 
ment of a sustained foreign export trade would be impossi- 
ble, once Edgewater were divorced from the combination 
as a whole. As it is, that plant is pressed to maintain its 
position against foreign manufacturers having themselves 
access to Argentine corn. If it could find a ready local 
market of its own, it would inevitably seize that. 

The argument comes to this : That in times of cheap Ar- 
gentine com Edgewater does not use its advantage to sell to 
the Atlantic seaboard (Bedford, indeed, says that it could at 
times show a profit in Chicago) , but uses that advantage for 
foreign trade. The question really is whether the local con- 
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sumer should be deprived of that advantage for the sake 
of maintaining foreign trade, and that depends upon what 
the relative valuation of the two advantages should be. I 
cannot think that a court is competent to determine such a 
preference; it depends rather upon questions of national 
policy, the indirect benefits of foreign trade, which can be 
dealt with only where each interest is effectively represented. 
Certainly I have no means of saying that the commercial 
advantage of cheap Argentine com ought to be enjoyed by 
the manufacturers here, or the foreign consumer, as against 
the Eastern American consumer. It is indeed easy to see 
that this would be a compelling motive urging competitors 
of the Corn Products Refining Company to join in opposing 
any dissolution, but their interest in this respect is not neces- 
sarily coincident with that of the general public, and their 
opinion is inevitably interested. 

It is quite true that dissolution might result in an over- 
production within the United States, and so in the end in the 
elimination of some of the producing units; but this again 
is the same problem in another form. It means that because 
of the present- unitary control of Edgewater and the other 
Cora Products Refining Company plants, in periods when 
thei'e is a differential favoring Edgewater, that differential 
is used for the benefit of export trade, rather than to throw 
out [1017] that part of the Western supply which because 
of its higher cost could not be marketed in the East. I am 
not aware of any obvious and compelling policy which makes 
it advisable to favor a more expensive manufacture in the 
West, with its necessary higher prices to the consumer, for 
the sake of foreign trade. The decision of such questions 
certainly should not rest with the producers themselves, nor, 
as I have said, is it a proper matter for courts. The foreign 
trade of the competitors of the Com Products Refining Com- 
pany has so far been of a trifling character. In 1912 it rep- 
resented less than 8,000,000 pounds of glucose out of a total 
of 278,000,000, and of starch less than 700,000 out of a total 
2,000,000. The question really seems to concern, therefore, 
only the export trade of Edgewater itself. I shall therefore 
lay from consideration this feature of the evidence. 
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{4] The next objection is that a dissolution will involve 
the expenditure of large sums of money to readapt the 
several plants to stand upon a self-subsisting basis. Argo 
is the largest 6f all, but is especially adapted to manufacture 
the specialties, so called — dextrines, gums, grape sugar, and 
syrup. It must either discontinue some of its manufacture 
of specialties or put in more bulk-producing capacity. The 
reason for this is said to be that in selling it must be possible 
to supplement the specialties witli bulk supply in order to 
hold customers. No plant could undertake to sell specialties 
alone, though it manufactured itself all the glucose and 
starch which went into them. Pekin is at present a starch 
plant altogether, though it has a glucose refinery of 12,000 
bushels out of a total capacity of 30,000; it would have to 
develop a more diversified business if it were to sell alone. 
Granite City is a syrup-mixing plant, making its own glu- 
cose; it might succeed in its town territory, but the matter is 
problematical. Davenport is only a reserve plant, not usu- 
ally operated, and somewhat antiquated as well. It would 
not make an economical unit. 

I do not doubt that a dissolution in the case would o[)cratc 
to the disadvantage of the total production, and that it would 
require readjustment of the plan of manufacture of each 
plant; but there is nothing in this evidence which indicates 
any serious demoralization of the industry at large. Argo 
could certainly maintain its grind, even if part of the glu- 
cose and starch were sold as bulk products. The result 
would be to leave unemployed so much of its capacity for 
making end products as now rely upon the bulk capacity of 
Pekin and Granite City. In so far it would injure the use- 
fulness of that much of the capital already invested. Pekin 
may have been used as a bulk-starch house, but with so large 
a glucose capacity it cannot be said to be a specialized plant. 
Indeed, there are, as it is, plants which do nothing but a 
starch business, e. g., Douglas, Huron, Staley, Pi el, and 
Keever, which have never done anything else, just as there 
are plants which have made nothing but glucose, as the Clin- 
ton Company. The only competitors which have made both 
starch and glucose between 1906 and 1914 are Hubinger, 
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Union Company, and the American Maize Products Com- 
pany. Similarly, the Granite City plant need not make 
starch ; possibly it might have to sell part of its glucose un- 
mixed, but that, as in the case of Argo, would only make 
less useful so much of its finishing plant as could not be em- 
ployed. Davenport [1018] seems to me to have a question- 
able value as it is; it is not generally operated at all, and is 
run as a reserve. A question might arise as to the propriety 
of allowing its union with Pekin or Granite City, if need 
were. 

None of those considerations seem to me sufficient to pre- 
vail over the wisdom of disintegrating a combination which 
has shown such an inveterate and incorrigible insistence 
upon interfering with the course of commerce which the 
law demands. That the general organization of the Corn 
Products Refining Company would bo disrupted would, of 
course, follow; it is, indeed, the very purpose of the relief 
itself. The suit is, it is true, not punitive in its character; 
but the stockholders are in such cases responsible for the 
conduct of the business by the officers in charge. Such loss 
as is involved in removing from their hands the power 
which they have so persistently used contrary to law is an 
inevitable, though unfortunate, incident in the enforcement 
of the statute. 

In all cases where the history of the combination has 
been such as this the Supreme Court has declined to rest 
upon injunctions alone. The difficulties of proof, the delay, 
the cumbersome inquiry necessary to ascertain again whether 
the defendants shall have actually discontinued, all make 
against such a limitation. It may be safely assumed that 
evidence such as was by chance available here of the actual 
purposes of those in charge will never again exist. With- 
out it, perhaps, it is doubtful whether the case could have 
been proved. Yet it is a reasonable assurance to take that, 
when an innate proclivity has so abundantly manifested 
itself over a period of years, it shall be disabled from fur- 
ther opportunity. No case, it seems to me, could more re- 
quire such a remedy, unless injunctions are to serve for the 
only remedy. It is clear enough that, had dissolution been 
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decreed in 1906, no court would have allowed any units so 
large as the present Corn Products Kefining Company. The 
precise form of redistribution will have to come up later, 
but a combination of 60 per cent of the whole industry 
would not have been considered. 

The form of the decree as concerns dissolution will in 
general follow that in the case of U. 8. v. Internationale 
Harvester Company^ except that the time within which to 
file a plan will be 120 days instead of 90, and that the plan 
will be filed with the Federal Trade Commission as master 
in chancery, under section seven of the Federal Trade Com- 
mission Act. That commission will in due course present a 
plan for dissolution, which will come on for confirmation 
to the district court as the report of any master in chancery. 

XVII. 

I see no reason to exempt from the injunction the de- 
fendants Speyer, Boardman, Kelsey, and Nichols. They 
were all directors for three years before petition filed, and 
must be supposed to be privy to tlie general plans of the 
company. If they wish, they may be excluded from such 
parts of the decree as cover any trade practices which ter- 
minated before January 1, 1910. 

The final decree may be settled upon five days’ notice to 
the defendants. 

MOTION PICTURE PATENTS CO. UNIVERSAL 
FILM MFG. CO. ET AL. 

(Circuit Court of Appeals, Second Circuit. June 15, 1916. On Peti- 
tion for Rehearini?, Aufe^ust 4, 1916.) 

[235 Fed. Rep.. 398.] 

Monopolies 17 (2) — Patents — Restrictive Licenser. — Under the 
Clayton bill (act Oct. 15, 1914, c. 323, § 3. 38 Stat. 731), making it 
unlawful to lease or sell goods, machinery, or supplies on a condition 
that the lessee or purchaser shall not use or deal in the goods, ma- 
chinery, or supplies of a competitor of the lessor or seller, where 
such condition may substantially lessen competition and create a 
monopoly, complainant, who by virtue of patents had a monopoly 
for the manufacture of motion picture projecting machines, cannot, 
in selling or leasing such machioes, require the purchaser to use 
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films manufactured by it, its letters patent for films having expired, 
and KiKih a contract is invalid, as tending to create a monopoly.® 
[Ed. Note. — For other cases, see Monopolies, Cent Dig. t 18; 
Doc. Dig. 17(2).] 

MoNorotJES 10 — Statutes — Applicability. — ^The Clayton bill, leveled 
at monopolies, applies to contracts entered into before its enact- 
ment. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 9; 
Dec. Dig. 10.] 

Monopoijes 10 — Power of State — Clayton Bilxj — Applicability. — 
Where a contract involved and restrained interstate commerce, the 
Clayton bill is applicable, though the particular acts of restraint 
and Infringement occurred in the State of New York, where the 
contract was made. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 9; Dec. 
Dig. 10.] 

Monopolies 23 — Kights Under Contracts — Use of Patented Arti- 
cles — Restriction. — Where the holder of a patent for motion pic- 
ture projecting machiiie.s required one licensed to manufacture to 
impose conditions as to the use of films in the machines, in viola- 
tion of the Clayton act, one who leased a machine sold by the 
manufacturer to a thir<i person is not bound to observe such condi- 
tions, on the theory that a patent license cannot be relied on and its 
terms repudiated. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 16; Dec. 
Dig. 23.] 

ON PETITION FOB REHEARING. 

Patents 219 — Sale of Patented Article — Use. — ^The sale of a pat- 
ented motion picture projecting machine carries with it, in the 
absence of restriction, an implied license of use. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 301, 302; 
Doc. Dig. 210.] 

Patents 216 — Construction — Restriction. — ^The fact that there was 
attached to a patented motion picture projecting machine a plate 
reciting that the sale and purchase of the machine gave only the 
right to use it upon other terms to be fixed does not, where it did 
not appear that the terms relating to royalty were ever fixed or 
brouglit to the notice of a purchaser from a licensee to manufacture, 
entitle the holder of the patent rights to royalties. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. t 329; Dec. 
Dig. 216.] 

[SWI Patents 216 — Construction — ^Restriction. — In such case, 
evidence that the purchaser had knowledge of the terms upon 
which the holder of the patent rights was accustomed to grant per- 
mission to use a machine manufactured by its licensees will not 
establish the purchaser’s liability for royalties ; there being nothing 

® Syllabus copyrighted, 1916, by West Publishing Company. 
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. in the notice to prevent the holder of the patent rights from varying 

the royalties. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. I 829 ; Dec. 

Dig. 216.] 

Appeal from the District Court of the United States for 
the Southern District of New York. 

Bill by the Motion Picture Patents Company against the 
Universal Film Manufacturing Company, the Universal 
Film Exchange of New York, and the Prague Amusement 
Company. From a decree dismissing the bill, complainant 
appeals. Affirmed. 

This cause comes here on an appeal from a decree dismiss- 
ing the complainant’s bill. The complainant is the owner of 
the patent in suit (No. 707,934) for motion picture project- 
ing machines, and on June 12, 1912, granted to the Precision 
Machine Company a license to manufacture and sell these 
machines for not less than $150 per machine, and at a roy- 
alty of $5 to the licensor each, with the further restriction 
that each machine put out by the licensee shall be used (1) 
solely for exhibiting or projecting motion pictures contain- 
ing the invention of reissued Letters Patent No. 12,192, leased 
by a licensee of the licensor while it owns said patent ; and (2) 
upon other terms to be fixed by the licensor and complied 
with by the user while the said machine is in use and while 
the licensor owns said patents (which said other terms shall 
only be the payment of a royalty or rental to the licensor 
while in use) . The license also provided that a plate should 
be attached to each machine and such plate was attached in 
the following form : 

** Mfr’s. Serial No. 3557. Special License No. 866a 

« SIMPLEX. 

** MAOS BT THE PBECISZOIS MACHINE COMPANY 

“ Patented. 

*'No. 676,186, March 2, 1897. No. 580,749, April 18, 1897. 

**No. 586,968, July 20, 1897. No. 678,329, April 80, 1901. 

**No. 678,992, May 14, 1901. No. 707,984, August 26, 1902. 

“ No. 722,382, March 10, 1903. 

** The sale and purchase of this machine gives only the right to use 
it soltiy with moving pictures containing the Invention of Belssaed 
96826*— 17— VOL 6 tt 
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Patent No. 12,182, leased by a licensee of the Motion Picture Patents 
Company, the owner of the above patents and reissued patent, while 
it owns said patents, and upon other terms to be fixed by the Motion 
Picture Patents Company and complied with by the user while it 
is in use and while the Motion Picture Patents Company owns said 
patents. The removal or defacement of this plate terminates the right 
to use this machine. 

“ Motion Pictube Patents Company, 

‘Wcto York , N . Y., V . 8 . Ar 

Keissued letters patent No. 12,191 expired subsequent to 
the execution of the license by the complainant to the Pre- 
cision Machine Company. Thereupon the Universal Film 
Manufacturing Company made a film embodying that in- 
vention, and sold it to the Universal Film Exchange, who 
furnished it for use to the Prague Amusement Company. 
The Seventy- Second Street Amusement Company became 
the lawful possessor of a moving picture machine made by 
the Precision Machine Company. The defendant Prague 
Amusement Company leased the machine from the Seventy- 
Second Street Amusement Company and used the film fur- 
nished to it by the Universal Film Exchange upon the ma- 
chine in question. The use of the film upon the machine is 
the act of infringement alleged. The defendants set up 
three defenses: (1) That the restrictions in the contract of 
license to the Prague Amusement Company are contrary to 
public policy, illegal, and void, and the machine therefore is 
free from the bur [4W] den of them. (2) That there is no 
proof of joint infringement as alleged. (3) That the patent 
is invalid. 

MelvUle Churchy of Washington, D. C., and George F, 
Scully of New York City, for appellant. 

Edmvmd Wetmore^ John B. Stanchfield^ and Oscar W. 
Jeffery^ all of New York City, for appellees. 

Before Coxb and Rogers, Circuit Judges, and Augustus 
N. Hand, District Judge. 

Augustus N. Hand, District Judge (after stating the 
facts as above). 

[1] It was held by this court in the case of Viettyr Talhmg 
Machine Company v. Strauss^ 280 Fed. 449, 144 C. C. A. 691^ 
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that a license to use a patented talking machine upon pay- 
ment of an initial royalty to cover the life of the patent and 
upon condition that the licensee purchase all sound records 
to be used with the machine from the licensor was valid, 
even though the license provided that title to the machine 
should pass to the licensor upon the expiration of the patent 
if the terms of the license had been observed. The present 
case differs from that case because here the title to the ma- 
chine at once passed by the sale of the projecting machine 
to the Seventy-Second Street Amusement Company. We 
think this case comes within the doctrine of Bauer v. O'Don- 
nell, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 60 L. B. A. 
(N. S.) 1185, Aim. Cas. 191.5A, 150, rather than that of 
Henry v. Dick, 224 U. S. 1, 32 Sup. Ct. 364, 66 L. Ed. 645, 
Ann. Cas. 1913D, 880. This is especially true since the en- 
actment of the so-called Clayton Bill, which provides : 

“That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to lease or make a sale or contract 
for sale of goods, wares, merchandise, machinery, supplies, or other 
commodities, whether patented or unpatentcd, for use, consumption, 
or resale within the United States, or any territory thereof * • * 
on the condition, agreement, or understanding that the lessee or pur- 
chaser thereof shall not use or deal in the goods, wares, merchandise, 
machinery, supplies, or other commodities of a competitor or com- 
petitors of the lessor or seller, where the effect of such lease, sale, or 
contract for sale or such condition, agreement, or understanding may 
be to substantially lessen competition or tend to create a monopoly in 
any line of commerce.” Act Oct. 15, 1914, c. 32.% § 3, 38 Stat. 731. 

This act was not regarded as applicable either in the Dis- 
trict Court, or in this court, in the case of Victor TdXking 
Machine v. Strauss, supra, because that case was decided upon 
a demurrer to the bill upon the face of which no substantial 
restraint of competition or monopoly in any line of com- 
merce appeared. Here, however, the testimony shows that 
the complainant has a monopoly under its patents of pro- 
jecting machines so that, if no films not manufactured by 
complainant can be used upon these machines, the com- 
plainant will obtain an absolute monopoly of the film busi- 
ness, in spite of the fact that its patent on films has expired. 
If the prohibitions of the Clayton Act mean anything at 
all, this case falls within them, and the restrictions as to 



«44 


S85 nSDBBAL BBPOBTEB/ Ml. 


OplBlon of the Ooort 

use of films other than complainant’s with the projecting 
machines are therefore void. Indeed, the report of the 
Judiciary Committee of the House concerning the Clayton 
Act shows that its purpose is to reach [401] the film monop- 
oly. A portion of this report, quoted by Judge Dyer in his 
opinion in United States v. United Shoe Machinery Co. 
(D. C.), 227 Fed. 507, is as follows: 

“ Where the concern making these contracts is already great and 
powerful, such as the United Shoe Machinery Company, the Ameri- 
can Tobacco Company, and the General Film Company, the ezclnsive 
or ‘ tying ’ contract made with local dealers becomes one of the great- 
est agencies and instrumentalities of monopoly ever devised by the 
brain of man. It completely shuts out competitors, not only from 
trade in which they are engaged already, but from the opportunities 
to build up trade in any community where these great and powerful 
conditions are appearing under this system and practice.” 

[2] Judge Sessions has held in the case of EUiott Machine 
Co. V. Center (D. C.) 227 Fed. 126, that this act applies to 
contracts made before the passage of the act, and we think 
his opinion justified by decisions of the Supreme Court on 
which he relied. Louisville db NashvUle Railroad Co. v. 
MotUey, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 
L. R. A. (N. S.) 671; Armour Packing Co, v. United States, 
209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681 ; PhUadelfhia, 
Baltimore 'Washington R. R, v, Schubert, 224 U. S. 603, 
32 Sup. Ct. 589, 56 L. Ed. 911. In the case of United States 
V. United Shoe Machinery Company (D. C.) 227 Fed. 507, 
Judge Dyer reached the same conclusion in regard to the 
Clayton Act. 

[3] Inasmuch as the contract with the Precision Machine 
Company involved and restrained interstate commerce, it 
makes no difference that the particular act of infringement 
occurred within the State of New York, and the prohibitions 
of the Clayton Act apply. MarieneOi v. United Booking 
O-flices (D. C.) 227 Fed. 170; Nash v. United States, 229 
U. S. 373, 38 Sup. Ct. 780, 57 L. Ed. 1232. 

[4] It is urged that the defendant Prague Amusement 
Company cannot rely upon the license and repudiate its 
terms. It does not rely upon the license, but obtained a 
lease of the madiine from the owner, the Seveniy-qeoond 
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Street Amusement Company, which acquired it after hav* 
ing paid the purchase price, and thus freed the machine 
from the unlawful restrictions. The remarks of this court 
upon the motion for a stay pending the decision of the ap- 
peal from Judge Dickinson’s decree in the criminal prosecu- 
tion for violation of the Sherman Act (act July 2, 1890, c. 
647, 26 Stat. 209), in Vnited States v. Motion Picture 
Patents Co. (D. C.) 225 Fed. 800, would be applicable to 
the case, if the restrictions we have held illegal had been 
held valid. Then it would have been true that the defend- 
ant, who was using the patented article imder a license, could 
not question the validity of the patent, or claim it lacked 
invention. These remarks are not applicable when the re- 
strictions are held invalid, and the article, having been thus 
freed from all restrictions, may be used at the will of the 
licensee. 

In view of the foregoing considerations, it is unnecessary 
to discuss the other defenses raised by the defendants, and 
the decree dismissing the bill is affirmed. 

ON FEXmON FOR REHEARING. 


Per Curiam. 

The appellant seeks a reargument upon the question 
whether the Prague Amusement Com]):my did not infringe 
by not [402] complying with the condition as to royalty or 
rental imposed by the appellant on users of machines manu- 
factured under its licenses. 

[5, 6] The sale of the projecting machine carried with it, 
in the absence of any restriction, an implied license of use. 
MitcheU V. Hawley., 16 Wall. 547, 21 L. Ed. 322. The notice 
which was attached attempted to impose the condition that 
it should only be used with films containing the invention 
of a patent which had expired “ and upon other terms to be 
fixed by the Motion Picture Patents Company.” The con- 
dition as to use only with the specified films we have held 
illegal for the reasons given in our opinion heretofore ren- 
dered. The condition as to which a reargument is desired 
relating to a continuing royalty was not brought to the 
notice of the defendants and cannot, therefore, be regarded 
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as limiting the implied license which accompanied the Sale 
of the machine. Cortelymt v. JoJmson, 207 U. S. 196, 28 
Sup. Ct. 105, 62 L. Ed. 167 ; LoveU-McConmU Mfg. Co. v. 
Waite Auto Supply Co. (D. C.), 198 Fed. 133. The clause 
“upon other terms to be fixed” in no way specified the 
nature of these terms and, in particular, in no way men- 
tioned a continuing royalty, or the amount thereof. There 
is no evidence, moreover, that any “ other terms ” were ever 
fixed or demanded. We think such a vague condition in- 
sufficient to limit the implied right of user passing to the 
vendee of the machine, and consequently unenforceable. 

[7] The appellant offered evidence at the trial, which 
was excluded, that the Prague Amusement Company had 
knowledge of the terms upon which the Motion Picture 
Patents Company was accustomed to grant permission to 
use a machine put out by its licensed manufacturers; but 
this evidence, had it been allowed, would not have obviated 
the difficulty with the form of the notice. If the terms 
that were customary had been known, there was nothing in 
the notice or elsewhere to prevent the appellant from vary- 
ing the royalty as to nature or amount. Such a condition is 
too indefinite for enforcement, though a notice of a precise 
amount to be paid might be perfectly good. The notice 
affixed to the machine was so broad as to allow the patentee 
to fix any terms he might choose and to be repugnant to all 
rights which the owner of the machine might have obtained 
by his purchase and implied license. 

The motion for a reargument is denied. 

UNITED STATES v. ASSOCIATED BILL POSTERS 

ET AL.« 

(District Ck>urt, N. D. Illinois, E. D. March 14, 1910.) 

[235 Fed. Rep., 540.] 

MOROPOUES 12(2) — ^What Constitutes — Sheehan Act. — ^Where, by 
an association of bill posters, who refused to accept advertising 
from persons patronising competitors, competition was practically 

a This case is pending in the Supreme Court on the appeal of the 
defendants. 
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stifled and a monopoly establlahed, such monopoly is in vl(flation 

of the Sherman Act, though the monopoly produced a general tm> 

provmnent In the bill-posting business.* 

[Ed. Note. — ^For other cases, see Monopolies, Gent Dig. t 10; Dec. 

Dig. 12(2).] 

In Equity. Bill by the United States against the Asso- 
ciated Bill Posters and others. Decree for complainants. 

[641] Charles F. Glyne^ of Chicago, 111., George W. 'Wiclc- 
ersham, of New York City, J. A. Fowler, of Washington, D. 
C., and Stanley D. Montgomery, of New York City, for the 
United States. 

Russell Whitman, Davis <& Rankin, and Ringer, WUhartz 
<& Louer, all of Chicago, 111., Alexander, Cohn <& Sondheim, 
of New York City, Wm. H. Leahy, of Pittsburgh, Pa., and 
Wilson, Moore <& Mcllvmne, Harris Carman Lutkin, Goss 
<& Rooney, and Chytraas, Healey <& Frost, all of Chicago, 
111., for defendants. 

Landis, District Judge. 

The defendant organization is composed of bill posters 
owning bill-boards in several thousand of the most desirable 
cities and towns throughout the United States. The object 
of the organization is to control the business of national 
poster advertising throughout the country, and to limit the 
display of national posters at prices fixed by the organiza- 
tion to the boards of members of the organization, there be- 
ing but one member in each city or town. 

To accomplish this, the members agreed to post and dis- 
play on their boards the posters of only such advertisers as 
limit their patronage to members of this organization, and to 
refuse to post, and to exclude from their boards, the posters 
of such advertisers as should patronize the boards of a 
competing bill poster or non-organization member in any 
locality where there are bill-boards of members of the organi- 
zation. 

As a means to this end the business of soliciting the poster 
advertising of national advertisers was, by agreement of the 


* Syllabus copyrighted, 1910, by West Publishing Company. 
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members, limited to seven or eight designated pmrsons and 
corporations, called ‘‘official solicitors,” such solicitors pay- 
ing an annual fee to the organization. To secure to these 
solicitors a monopoly of the business of soliciting adver- 
tisements, it was agreed that the members should pay these 
solicitors as their compensation 16§ per cent of all moneys 
received by such members from advertisers for posting their 
advertisements, and that the member would pay no compen- 
sation for soliciting advertiser’s business to any advertising 
solicitor who was not an official solicitor. 

To secure obedience to the organization plan by members 
and official solicitors and advertisers, it was agreed that 
penalties should be inflicted upon such members, official 
solicitors, and advertisers as failed to observe and adhere 
to the plan. The result is that the members of this organiza- 
tion now have a practical control of the posting of national 
advertising in the several thousand cities and towns through- 
out the United States where boards of such members are 
located, and that such national advertising in those localities 
is practically excluded from independent boards. 

Evidence was presented by the defendants of a general 
improvement in, and development of, the whole bill-posting 
business during the existence of the oi'ganization and its 
predecessor. But, granting to this evidence all that defend- 
ants claim for it, the court is of the opinion that the decree 
must go to the complainant, for the reason that the whole 
spirit and policy of our law is opposed to agreements among 
persons and corporations designed to exclude other persons 
from [542] legitimate commerce. The Sherman Law was 
expressly conceived and enacted to this end. 

The rule of “reasonable restraint” has no application 
here, for the reason that this is not a case of mere restrunt, 
but of total exclusion. Even perfection in any line of busi- 
ness is not to be thus procured. 
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DOWD t;. UNITED MINE WORKERS OF AMERICA 

ET AK 

(Circuit Court of Appeals, Eighth Circuit. July 21, 1916.) 

[235 Fed. Rep., 1.] 


Appeal and Ebrob 866(1) — Review — Questions Considered — Judg- 
ment ON Demubreb. — On writ of error from a Judgment dismissing 
an action on demurrer to the complaint, the appellate court Is not 
limited to a consideration of the particular ground of demurrer 
sustained by the trial court, but all questions raised by the de- 
murrer are revie wable.® 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
818467-8473; Dec. Dig. 866(1).) 

Monopolies 28 — Anti-Trust Act — Action for Violation — Parties 
Defendant — “Associations.” — In Anti-Trust Act, July 2, 1890, c. 
647, §8,26 Stat. 210* (Comp. St. 1913, §8830), providing that the 
word “ person ” or “ persons,” wherever used in the act, shall be 
deemed to include corporations and assocltitions existing under or 
authorized by the laws of either the United States, the laws of any 
of the Territories, the laws of any State, or the laws of any foreign 
country, the word “associations” includes unincorporated associa- 
tions, such as labor organizations, recognized by Federal and State 
legislation as lawful, and such an organization may be sued by its 
name, under section 7, by one injured in his business or property by 
its action in violation of the provisions of the act. 

(Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. 
Dig. 28. 

For other definitions, see Words and Phrases, First and Second 
Series, Association.] 

Monopolies 28 — ^Anti-Trust Act — Action for Damages — Sufficiency 
OF Complaint. — ^The complaint in an action brought under section 7 
of the Anti-Trust Act by the receiver of certain coal companies 
against a labor organization and its constituent organizations to 
recover damages for injury to the business and property of the coal 
companies by reason of a conspiracy and combination of defend- 
ants in violation of the act, and acts done by them pursuant thereto, 
considered, and held to state a cause of action as against a general 
demurrer. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. 
Dig. 28.) 

Monopolies 28 — ^Anti-Trust Act — ^Action for Damages — ^Defenses. — 
That a plaintiff in such an action was not, at the time of the al- 
leged unlawful acts of defendants, actually engaged in interstate 
commerce, [2] does not deprive him of a right of action, where he 
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WM preparlns to so engage, and was prevented by tbe wrongful 
acts of defendants. 

[Bd. Note. — For other cases, see Monopolies, Gent. £>ig. 1 18; Dec. 
Dig. 28.] 

Monofouks 28 — Atm-Tavar Act — ^Action fob Daicaoes — Dctenses. — 
That the alleged unlawful acts of defendants did not relate di- 
rectly to Interstate commerce is not a defense, where It was their 
purpose to restrain such commerce, and that was their necessary, 
although Indirect, effect. 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. 1 18; Dec. 
Dig. 28.] 

In Error to the District Court of the United States for the 
Western District of Arkansas, Frank A. Youmans, judge. 

Action at law by A. S. Dowd, as receiver for the Coronado 
Coal Company and others, against the United Mine Workers 
of America an^ others. Judgment for defendants, and 
plaintiff brings error. Reversed. 

Henry 8. Drinker, jr., of Philadelphia, Pa., and James B. 
McDonough, of Ft. Smith, Ark. {Walter Gordon Merritt, 
of New York City, on the brief), for plaintiff in drror. 

O. L. Grant and Webb Covington, both of Ft. Smith, Ark. 
{Henry Warrum, of Indianapolis, Ind., on the brief), for 
defendants in error. 

Before Sanborn, Adams, and Carlano, Circuit Judges. 
Carland, Circuit Judge. 

Dowd, hereafter called plaintiff, as receiver of nine coal 
min in g companies, commenced this action against the de- 
fendants in error, hereafter called defendants, to recover 
damages resulting from an alleged unlawful conspiracy and 
combination formed by them in restraint of trade and com- 
merce among the several States of the United States, in vio- 
lation of the act of July 2, 1890 (26 Stat. 209). The de- 
fendants named in the complaint are the United Mine 
Workers of America, about 27 local unions of the same, and 
numerous individual defendants, comprising, among others, 
the president and other officers of the United Mine Workers 
of America and the presidents and otJier officers of the dis- 
trict branches and local unions of the same. 
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The complaint alleges that the United Mine Workers of 
America is an unincorporated association of mine workers, 
engaged in or about the work of mining and shipping coal 
in and from the different mines throughout the United 
States, its headquarters being located at the city of Indian- 
apolis, in the State of Indiana; that the members of said 
association are sub-divided into about 30 districts, and nu- 
merous local unions are located therein, each district having 
jurisdiction of the local unions within its territory; that 
every member of said local unions is a member of the United 
Mine Workers of America, and subject to the rules laid down 
in its constitution and by-laws, as well as the constitution 
and by-laws of the various district and local unions having 
jurisdiction over them, respectively; that the membership 
of the United Mine Workers of America exceeds 400,000 
miners; that [3] each of the district branches and local 
unions, which are a part of the United Mine Workers of 
America, are created by said United Mine Workers of Amer- 
ica to carry out the purposes and business of said national or- 
ganization, and more particularly to act with and for said 
national organization in carrying out the combination and 
conspiracy in respect of interstate trade and commerce set 
forth in the complaint; that the defendant United Mine 
Workers of America, district 21, is one of the said district 
branches of said United Mine Workers of America, and has 
jurisdiction over all union mines and miners in the States of 
Arkansas, Oklahoma, and Texas, and that all of the defend- 
ant local unions above named are affiliated with and subject 
to the laws of district 21 ; that the local unions named as de- 
fendants are unincorporated associations of mine workers in 
the State of Arkansas. 

The United Mine Workers of America and the several 
unions demurred to the complaint upon the following 
grounds: (1) The court had no jurisdiction of the subject 
of the action, as it appeared from the complaint that neither 
of the coal companies were engaged in interstate commerce 
at the time of the alleged acts causing the damages sued for, 
within the meaning of the act of July 2, 1890. (2) The com- 
plaint failed to disclose that the court had any jurisdiction 
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of the cause of action, for the reason that the acts complained 
of were not an interference with interstate commerce or a 
violation of the above act. (3) The court had no jurisdic* 
tion of the defendant or the subject of the action, for the 
reason that defendants United Mine Workers of America 
and the several local unions are voluntary unincorporated 
associations, and as such have no power to sue and cannot 
be sued. (4) The complaint does not allege any contract, 
combination, or conspiracy in I’estraint of trade or commerce 
within the meaning of the above act. (5) The complaint 
does not allege any acts of defendants monopolizing or at- 
tempting to monopolize, combining, or conspiring to monopo- 
lize, any part of such trade or commerce within the meaning 
of the above act. Two other grounds of demurrer were men- 
tioned, namely, a misjoinder of parties plaintiffs, and a mis- 
joinder of causes of action. These grounds are not argued in 
the briefs, and will be deemed abandoned. The individual 
defendants demurred to the complaint upon the same 
grounds, except that no point was made that these defend- 
ants could not be sued. The court below sustained the de- 
murrers upon the specific ground, as recited in the judgment : 

“ That the complnlnt fails to disclose that this court has any Juris- 
diction of the cause of action therein set forth, for the reason that the 
acts of defendants complained of were not an interference with inter- 
state commerce, or a violation of the Federal statute upon which the 
complaint is predicated.” 

The other grounds of demurrer were in terms overruled. 

[1] As the plaintiff alone sued out a writ of error, it is 
contended that our power to review is limited to the point 
ruled against the plaintiff; but it was the demurrers that 
were sustained, and the scope of our power to review can- 
not be limited by the specific reason given by the court be- 
low for its judgment. Such judgment may be right or 
wrong, notwithstanding the reason given for it The plain- 
tiff [4] elected to stand upon the complaint, whi(di was there- 
upon dismissed. Claiming the point to be jurisdictional, the 
United Mine Workers of America and the several unions 
made a motion in this court to dismiss the writ of error, upon 
the ground that defendants are voluntary unincorporated 
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associatiiMis or labor unions, having no legal entity, not regis- 
tered under any trade-union law of the United States or of 
any State or Territory, and cannot sue or be sued, and are not 
engaged in any kind of business. 

All of the defendants made a similar motion, for the rea- 
son that the writ of error in this case should have issued 
from the Supreme Court of the United States. This motion 
is denied, for the reason that the judgment is properly re- 
viewable by this court, the writ of error sued out by the 
plaintiff from the Supreme Court of the United States has 
been dismissed, and the point in reference to the plaintiff’s 
right to sue the United Mine Workers of America and the 
different local unions by name, having been one of the 
grounds of demurrer in the court below, will be considered 
here on this writ of error, for the reasons hereinbefore stated, 
as the defendants still insist upon the point. The questions, 
then, for consideration are: (1) May the United Mine 
Workers of America and the different local untons be sued 
in the name of the association? (2) Does the complaint 
State a cause of action? 

[2] The complaint was filed September 1, 1914, and the 
acts of which complaint is made are alleged to have occurred 
early the same year. Taking up the first question suggested, 
we ^d that section 7 of the act of July 2, 1890, reads as 
follows; 

“Any person who shall be injured In his business or property by 
any other person or corporation by reason of anything forbidden or 
declared to be unlawful by this act may sue therefor in any circuit 
court of the United States In the district in which the defendant re- 
sides or is found, without respect to the amount In controversy, and 
shall recover threefold the damages by him sustained and the costs 
of suit. Including a reasonable attorney’s fee.” 

Section 8 of the same act provides : 

“ The word ' person ’ or ‘ persons,’ wherever used In this act, shall 
be deemed to Include corporations and associations existing under or 
authorized by the laws of either the United States, the laws of any 
of the Torltorles, the laws of any State, or the laws of any foreign 
oountty." 

Section 4 of the act of Congress of October 16, 1914 (88 
Stat. 781, c. 828), provides: 
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'*Any person who shall be injured in his business or property by 
reason of anything forbidden in the Anti-Trust Laws may sue there- 
for in any district court of the United States in the district in which 
the defendant resides or is found or has an agent, without respect to 
the amount in controversy, and shall recover threefold the damages 
by him sustained, and the cost of suit, including a reasonable attor- 
ney's fee.” 

It will be noticed that section 4 of the act of October 15, 
1914, eliminates any description of the persons or corpora- 
tion by whom the injury shall be committed, leaving the 
party injured free to pursue any one who causes the injury. 
It is claimed by the defendants the United Mine Workers of 
America and the several local unions that the word [6] 
“ associations ” found in section 8, above quoted, means asso- 
ciations which have a legal entity by reason of having been 
organiKed under the laws of the United States, their Terri- 
tories, the States, or the laws of a foreign country ; that the 
words “ existing under ” or “ authorized by ” mean that the 
word “ association ” refers only to an association having a 
legal entity by force of law; and that the United Mine 
Workers of America and the local unions, not having been 
shown in this case to be organized under any particular law, 
may not be held liable under section 7, above quoted, in the 
name of the association. Such a construction of the law 
would relieve labor organizations generally from all liability. 

The United States Supreme Court in Loewe v. Lawlor, 
208 U. S. 274, 301, 28 Sup. Ct. 301, 310 (62 L. Ed. 488, 13 
Ann. Cas. 815), said: 

“The records of Congress show that several efforts were made to 
exempt, by legislation, organizations of farmers and laborers from the 
operation of the act, and that all these efforts failed so that the act 
remained as we have It before us.” 

We were of the opinion that it was clearly not the inten- 
tion of Congress to exempt any one from liability for in- 
juries caused by combinations and conspiracies in restraint 
of interstate trade. We therefore decide that the word 
<< associations,” in section 8, includes unincorporated asso- 
dations, such as the defendants are shown to be. The de- 
fendants, of course, will not take the position that the asso- 
ciations are outlaws, for they are continually recognized in 
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the legislation of Congress and of the several States as law* 
ful associations. A notable instance of this is contained in 
section 6 of the act of Congress of October 15, 1914, where 
it is said : 

“Nothing contained in the Anti-Trust Laws shall be construed to 
forbid the existence and operation of labor, agricultural, or horticul- 
tural organizations, instituted for the purposes of mutual help, and 
not having capital stock or conducted for profit, or to forbid or re- 
strain Individual members of such organizations from lawfully carry- 
ing out the legitimate objects thereof; nor shall such organizations, 
or the members thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the Anti-Trust Laws.” 

The defendants, composing an organization of 400,000 
miners, capable of doing great good or wrong, claim they 
are not liable to be sued in the name of the association, but 
that the injured plaintiff must pursue the individual mem- 
bers whom he can show were liable for the injury, leaving 
the powerful organization to go free. We do not think it 
can be said that the defendants United Mine Workers of 
America and tlie local unions are not associations existing 
under or authorized by law within the meaning of section 8, 
above quoted. But, if defendants are associations within the 
meaning of the law, it is next insisted that an unincorporated 
association can not be sued in the name of the association. 
It is true that, in the absence of a specific statute to the 
contrary, the rule at common law and under the codes is that 
an unincorporated association is not recognized as having a 
legal existence apart from its members. The action lies 
against the members individually, but not against the unin- 
corporated association in its col[0]lective capacity and name. 
In many of the States statutes have been passed changing 
this rule, so that unincorporated associations not having 
corporate powers may be sued in the name of the associa- 
tion. It has also been ruled that the commmon-law rule, 
that only entities known to the law are capable of being 
sued, may not only be modified by express enactment, but 
also by statutory implication. Taff Vale R. Co. v. Amal- 
gamated R. Servants' Society^ 85 L. T. Rep. (N. S.) 147. 

If we are correct in our view that voluntary unincorpo- 
rated associations are included in the word " associations” 
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as used in section 8, above quoted, then we are of the 
opinion that there is a clear and necessary implication that 
the association may be sued in its own name ; otherwise the 
provision in the law that the association ^ould be liable 
could not be enforced, and the law would fail as against all 
such associations, the remedy of the injured party being 
confined to an action against the mere agents and employees 
of the association, in most cases unable to respond in dam- 
ages. The question as to the liability of an unincorporated 
labor organization to be sued under the act of July 2, 1890, 
in the name of the association, does not seem to have been 
discussed in any reported case which we have been able to 
find. The fact that labor organizations were before Con- 
gress seeking to be exempted from the act is of course con- 
clusive evidence that Congress knew of such organizations, 
and did not intend to exempt them, while by Clayton Act 
Oct. 15, 1914, S 4, a remedy is given to one injured in his 
business or property by reason of anything forbidden in the 
Anti-Trust Laws, regardless of who shall commit the injury. 

The case of Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 
301, 52 L. Ed. 488, 13 Ann. Cas. 815, and Lawlor v. Loewe^ 
235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 341, known as the 
Danbury Hatters’ case, was twice before the United States 
Supreme Court. In this case the defendants were members 
of the United Hatters of North America and also of the 
American Federation of Labor. The association by name 
was not a party defendant, but a large verdict in damages 
was recovered, and the recovery sustained on appeal. The 
case of Eastern States Retail Lwmher Dealers'' Association 
V. United States, 234 U. S. 600, 34 Sup. Ct. 961, 58 L. Ed. 
1490, L. R. A. 1915A, 788, was a case brought by the United 
States for a violation of the act of July 2, 1890, against vari- 
ous lumber associations composed largely of retail lumber 
dealers in New York, New Jersey, Pennsylvania, Connecti- 
cut, Massachusetts, Rhode Island, Maryland, and the Dis- 
trict of Columbia, and the officers and directors of the asso- 
ciations. No objection to suing the defendants in Ihe name 
of the association was made in this case. The case of the 
Vn^ed States v. Workingmen^s Amcdgamated Council (G. 
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C.) 64 Fed. 994, 26 L. E. A. 168, was cited with approval by 
the Supreme Court of the United States in Loewe v. Lawlar, 
208 U. S. 301, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 
816. No objection was made that this suit was against the 
association by name. The result of what has been said is that 
the United Mine Workers of America and the local unions 
were properly sued in the name of the association. Whether 
they are in fact liable in this action is another question, not 
now to be considered. 

[7] [8] We now come to the question as to whether the 
complaint states a cause of action. The complaint is neces- 
sarily voluminous as it describes an alleged conspiracy. A 
copy appears in the margin.® It will not be necessary or 
convenient to restate in this opinion the allegations of the 
complaint, as they are fully stated in the copy set out in 
the margin. A careful consideration of the same has led to 
the conclusion that it sufiiciently alleges a combination and 
conspiracy in restraint of interstate trade and commerce be- 
tween the defendants, that the acts alleged to have been 
committed by them in pursuance of said combination and 
oonspiracy resulted in damage to some or all of the coal com- 
panies, and that when these acts were committed the op- 
erating coal companies were engaged in interstate trade and 
commerce in the mining and shipment of coal. It is ob- 
jected that the complaint fails to show that the plaintiffs 
were engaged in interstate trade or commerce at the time of 
the commission of the alleged wrongs, or that the plaintiffs 
have suffered damages to interstate trade or commerce by 
reason of defendant’s acts. The complaint alleges that at 
the time the receiver was appointed and for many years prior 
thereto certain of the coal companies were engaged in the 
production, loading, and shipment of coal for interstate 
trade and commerce from coal lands located in Sebastian 
County, Ark. It is claimed that, as the complaint does not 
allege the date when the receiver was appointed, it is im- 
possible to determine when the coal companies were engaged 
in interstate commerce in relation to the mining and ship- 
ment of coal. This contention is without merit. 

® See note at end of case. 

05826*r-*17— ¥<0.6 42 
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It is not claimed that the causes of action have been barred 
by the statute of limitations, and the complaint fully shows 
that 75 per cent of all coal mined and shipped was shipped 
to customers outside of the State of Arkansas. It is alleged 
in the complaint that by reason of the combination and con- 
spiracy pleaded, and the acts done in pursuance thereof, such 
companies have suffered great loss and injury to their busi- 
ness and property, in the sum of $427,820.77. This allega- 
tion is followed by an itemized statement of the character 
and amount of damage. Whether they have been damaged as 
alleged only a trial can determine. Certainly on general de- 
murrer the complaint must be held to allege some damage. 

[4] Some of the coal companies were not actually engaged 
in interstate commerce at the time the alleged acts were com- 
mitted by the defendants ; but they were preparing to do so, 
and were prevented from so doing, as they allege, by the 
wrongs of the defendants. It was held in Pennsylvania 
Sugar Refining Co. v. American Sugar Refining Co. et al.^ 
by the Circuit Court of Appeals of the Second Circuit, 166 
Fed. 254, 92 C. C. A. 318, that: 

conspiracy to prevent a manufacturer who procures his supplies 
and disposes of his products by means of interstate commerce from 
engaging in business at all necessarily places restraints upon such 
commerce. Its flow is restricted and interrupted. The importation 
and exportation of articles of commerce are directly prevented, and 
none the less so because the conspiracy may be of so wide a scope as 
to Interfere with interatate commerce also." 

[8] To the same effect is TJiompsen et al. v. Union Castle 
MaU Steamship Co. et al., 166 Fed. 251, 92 C. C. A. 315 (2d 
Circuit). 

[5] It is next objected that the alleged wrongs of the de- 
fendants do not constitute an interference with interstate, 
trade or commerce. We do not think, since the case of Loewe 
V. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 
Ann. Cas. 815 ; and Lawlor y. Loewe, 235 IT. S. 522, 35 Sup. 
Ct. 170, 59 L. Ed. 341, it can be said that this can be consid- 
ered an open question. In rendering the opinion of the Su- 
preme Court when the case was last before it. Justice Holmes 
said: 

The substance of the charge Is that the plaintiffs were hat mann- 
tactorers who employed non-union labor; that the defendants were 
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members of the United Hatters of North America and also of the 
American Federation of Labor; that in pursuance of a general 
scheme to unionize the labor employed by the manufacturers of fur 
hats (a purpose previously made effective against all but a few manu- 
facturers), the defendants and other members of the United Eiatters 
caused the American Federation of Labor to declare a boycott against 
the plaintiffs, and against ail hats sold by the plaintiffs to dealers in 
other States and against dealers who should so deal in them; and 
that they carried out their plan with such success that they have re- 
strained or destroyed the plain tiff*s commerce with other States. 

This charge being proven, the learned justice further said 
(235 U. S. 634, 35 Sup. Ct. 172, 69 L. Ed. 341) : 

“We agree with the Circuit Court of Appeals that a combination 
and conspiracy forbidden by the statute were proved, and that the 
question is narrowed to the responsibility of the defendants for what 
was done by the sanction and procurement of the societies above 
named.*’ 

The Sherman Act has been so frequently and recently con- 
strued by the Supreme Court as to require no extended dis- 
cussion now. Standard OU Co. v. United States^ 221 U. S. 1, 
31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. K. A. (N. S.) 834, Ann. 
Ca& 1912D, 734; United States v. American Tobacco Co.^ 
221 XJ. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663 ; United States v. 
St. Louis Terminal, 224 U. S. 383, 32 Sup. Ct. 507, 56 L. Ed. 
810; Standard Sanitary Manufacturing Co. v. United States, 
226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107 ; United States v. 
Union Pacific R. R. Co., 226 U. S. 61, 33 Sup. Ct. 53, 67 
L. Ed. 124; United States v. Reading Co., 226 U. S. 324, 
33 Sup. Ct. 90, 57 L. Ed. 243; United States v. Patten, 226 
U. S. 625, 33 Sup. Ct. 141, 57 L. Ed. 333, 44 L. R. A. (N. S.) 
326; Nash v. United States, 229 U. S. 373, 33 Sup. Ct. 780, 
67 L. Ed. 1232; Straus v. American Publishers^ Association, 
231 U. S. 222, 34 Sup. Ct. 84, 58 L. Ed. 192, L. E. A. 1916A, 
1099, Ann. Cas. 1915A, 369 ; Eastern States Lumber Associa- 
Hon V. United States, 234 U. S. 600, 34 Sup. Ct. 951, 68 L. Ed. 
1490, L. R. A. 1915A, 788. As was said in the case last cited : 

“ It broadly condemns all combinations and conspiracies which re- 
stralu the tree and natural flow of trade in the channels of inter- 
state commerce.” 

It is next contended that, if plaintiffs have suffered dam- 
age to their interstate commerce or trade, such damage is 
indirect, incidental, and too remote to entitle them to recover 
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in this action. As against a general demurrer the complaint^ 
as we have stated, is good so far [9] as the question of dam* 
ages is concerned* The law provides that any person who 
shall be injured in his business or property rights by reason 
of anything forbidden or declared unlawful by the act shall 
recover threefold the damages by him sustained. It is the 
source of the injury, and not the character of the property 
injured, which constitutes the test of recovery. Assuming 
that an unlawful conspiracy or combination in restraint of 
interstate commerce exists, then, if any person is injured by 
it in his business or property rights, he may recover. Chat- 
tanooga Foundry <& Pipe Works v. City of Atlanta^ 203 
U. S. 390, 27 Sup. Ct. 65, 51 L. Ed. 241. The complaint 
alleges actual interference with and destruction of cars of 
common carriers to be used in interstate commerce for the 
transportation of coal. This fact alone would show an in- 
terference with interstate commerce. Steers v. United States^ 
192 Fed. 1, 112 C. C. A. 423; United States v. Reading Co., 
226 U. S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243. 

In Swift V. United States, 196 U. S. 375, 25 Sup. Ct. 276, 
49 L. Ed. 518, it was said : 

“Although tile combination alleged embraces restraint and monop- 
oly of trade within a single State, its effect upon commerce among 
the States Is not accidental, secondary, remote, or merely probable. 
On the allegations of the bill the latter commerce no less, perhaps 
even more, than commerce within a single State, is an object of 
attack. « * * Moreover, it is a direct object. It is that for the 
sake of which the several specillc acts and courses of conduct are 
done and adopted.*’ 

In United States v. Reading Co., 226 U. S. 324, 33 Sup. Ct. 
90, 57 L. Ed. 243, it was said : 

“The mere fact that the sales and deliveries took place In Penn- 
sylvania is not controlling when, as here, the expectation was that the 
coal would, for the most part, fall into and become a part of the 
well-known current of commerce between the mines and the general 
consuming markets of other States. * • • The purchase and de- 
livery within the State was but one step in a plan and purpose to con- 
trol and dominate trade and commerce in other States for an illegal 
purpose." 

After considering the complaint and the decisions of the 
Supreme Court and other courts, we can come to no other 
conclusion than that the case made by the complaint f fdla 
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within that daas of restraints of trade aimed at compelling 
third parties and strangers involuntarily not to engage in 
the course of interstate trade, except on conditions that the 
combination imposes, and therefore violates the act of July 
2, 1890. 

In United States v. Patten^ 226 U. S. 525, 33 Sup. Ct. 141, 
67 L. Ed. 838, 44 L. R. A. (N. S.) 325, it was said : 

** Section 1 of the act, upon which the counts are founded, is not 
confined to voluntary restraints, as where persons engaged in inter- 
state trade or commerce agree to suppress competition among them- 
selves, but includes as well involuntary restraints, as where persons 
not so engaged conspire to compel action by others, or to create arti- 
ficial conditions, which necessarily imi)ede or burden the due course 
of such trade or commerce and restrict the common liberty to engage 
therein.*’ 

[10] Judgment below reversed and the case remanded, 
with instructions to overrule the demurrer, and allow de- 
fendants to answer the complaint, if they shall be so advised. 

NOTE. 

That the Hartford Coal Company, the Mammoth Vein Coal 
Company, the Mammoth Vein Coal Mining Company, the Coronado 
Coal Company, and the Prairie Creek Coal Mining Company, and each 
and every one of them, were at the time of the appointment of said 
receiver and for many years prior thereto operating coal companies 
engaged in the production, loading, and shipment of coal for inter- 
state trade and commerce, and the coal lands of each of said com- 
panies from which said coal was min^ and shipped were located in 
Sebastian County, in the State of Arkansas. 

“4. That prior to the year 1914 and before the commencement of 
the difficulties hereinafter set forth, the Hartford Coal Company em- 
ployed about seventy men, the Mammoth Vein Coal Company em- 
ployed about three hundred men, the Coronado Coal Company em- 
ployed about two hundred and fifty men, and the Prairie Creek Coal 
Mining Company employed about two hundred and fifty men, and 
that all of said operatives were employed by said respective compa- 
nies in connection with the production, loading, and shipment of coal 
in or about their respective mines for interstate trade and commerce, 
and that the value of the annual shipments and sale of coal by said 
mines, respectively, exceeded the following: 


Hartford Coal Company $50, 000 

Mammoth Vein Cool Company 120, 000 

Coronado Coal Company 175, 000 

Prairie Oiedc Coal Mining Co 120,000 
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*‘That seventy-five per cent of tlie coal shipped by each of said 
mines was sold and shipped to customers outside of the State of 
Arkansas in the ordinary course of interstate trade and commerce. 

“That prior to April, in the year 1D14, the Mammoth Vein Coal 
Mining Company entered into a written contract with the Mammoth 
Vein Coal Company and the Prairie Creek Coal Mining Company 
wherein and whereby it agreed to operate and. produce coal from 
mines of the said Mammoth Vein Coal Company and the Prairie 
Creek Coal Mining Company for and in behalf of said companies, 
said Mammoth Vein Goal Company and said Prairie Greek Coal 
Mining Company continuing to sell and ship the coal so produced 
from their said respective mines as theretofore, the Prairie Creek 
Coal Mining Company selling and shipping the coal mined by said 
Mammoth Vein Coal Mining Company from the mines formerly op- 
erated by the Prairie Creek Coal Mining Company, and the Mam- 
moth Vein Coal Company continuing to sell and ship the coal pro- 
duced by tlie Mammoth Vt^in Coal Mining Company from the mines 
formerly operated by said Mammoth Vein Coal Company, and that 
75 per cent of the output of each of said mines was so produced, 
loaded, and shipped for customers outside of the State of Arkansas 
in the course of Interstate trade and commerce. 

“That the Denman Coal Company, the Bache-Denraan Coal Com- 
pany, tlie Sebastian County Coal Company, the Mammoth Vein Coal 
Company, and the Mammoth Vein lioyalty Company, and each and 
every one of them, were llnancially interested in one or more of the 
aforesaid operating compaiiies, either through contracts or the lease 
of coal lands on which said operating coal companies were working, 
or through the ownership of all or the majority of the stock of said 
operating companies. 

“ 5. That the mining of coal, as conducted by said operating com- 
panies, is not a iimuufacturillg business, but includes only the taking 
of the coal in its natural condition from the earth and loading it 
on the cars of common carriers for transportation by them over 
their lines to the respective consignees, and that about 75 per cent 
of the shipments of said operating companies were made by common 
carriers on interstate trains to points outside of the State of Ar- 
kansas, including the States of Oklahoma, Kansas, Nebraska, Texas, 
and Missouri ; that among the employes, which each of said companies 
required for the conduct of said interstate trade and business, were 
those who placed [11] the cars of interstate carriers in convenient 
places on the side tracks of said carriers for loading for interstate 
shipment, those who loaded said cars of common carriers on said 
tracks with coal for shipment to points outside of the State, and 
those who placed said cars so loaded for points outside of the 
State in their proper place on the tracks of said carriers where 
they could be hauled by the engines of said carrier over the tradu 
of eaid carriers and attached to interstate freight trains for trans- 
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portatlon to points outside of the State, and that the work of ship- 
ping coal, when hereinafter mentioned, includes said loading and 
placing of said cars on the tracks of said carriers; that the owner- 
ship and operation of said mines, and the taking and producing of 
coal therefrom, was but one step in the said interstate trade and 
business of said companies, and that said companies were dependent 
for the profitable conduct of their business upon tlie trade whicii 
it secured from customers outside of the State of Arkansas, and 
owned and operated said mines in said State of Arkansas for the 
purpose of carrying on said interstate trade and business, and would 
not have purchased or attempted to operate said mines except for 
the purpose of carrying on said interstate trade and business, and 
one of the principal assets of said companies was their good will, 
trade, and business with customers outside of the State of Arkansas, 
and said companies employe<l agents and salesmen in other States 
in order to protect, preserve, build up, and increase said interstate 
trade, business, and good will. 

• « * « • 

** 11. That said United Mine Workers of America and the combina- 
tion of the defendants hereinafter described divides all coal mines in 
the several States of the United States into two classes, one class 
being called ' union ’ or organized mines, because they are operated 
under an agreement with the United Mine Workers of America, or 
one of its district brunches, to employ none but members of that union 
in or about the work of producing, loading, and shipping coal and to 
comply with all the rules and regulations of the United Mine Workers 
of America and its district branch having jurisdiction over the re- 
spective mines in accordance with Uieir geographical location; the 
second group of said mines as so dinsignuted and classified by the de- 
fendants are known as non-union, unorganized, or * open-shop * mines, 
because they refuse to make sucli agreement with the defendants’ 
combination to employ only members of the United Mine Workers of 
America exclusively, although many of them do not discriminate 
against or refuse to employ any person on the ground that he is a 
member of said union. That the coal produced by said union mines is 
hereinafter described or designated ns union coal, and the coal pro- 
duced by the unorganized, non-union, or * open-shop * mines is at times 
hereinafter designated as non-union coal. 

**12. That owing to the restrictions and unreasonable regulations 
which the United Mine Workers of America imposes on all union or 
organized mines, said mines are conducted wastefully and Inetfi- 
clently, and the cost of production and the selling price of union coal 
is thereby unreasonably and unnecessarily enhanced, and cannot 
successfully compete with the products of non-union mines throughout 
the course of Interstate trade and commerce, and it Is because of this 
fact, and to protect said union mines against said non-union oompeti- 
tlo&.in coal of the lower selling price, that the United Mine Workers 
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of America and fhose acting in conjunction witb (Bern have divided 
all mines in the United States into two classes, to be designated re- 
spectively as union mines or non-union mines, in order that they may 
more readily and effectively prevent and restrain all interstate trade 
and competition in the products of non-union mines. 

‘*18. That, except for the anthracite coal mines in the State of 
Pennsylvania, practically the entire business of mining and shipping 
coal in the United States is done by what is known as bituminous 
mines located in the States of Washington, Wyoming, Utah, and Mon- 
tana in the Northwest; Illinois, Ohio, Indiana, and Michigan in the 
northern Middle States; Iowa, Colorado, New Mexico, Kansas, Mis- 
souri, Oklahoma, Arkansas, Texas, Kentucky, Tennessee, and Ala- 
bama in the Middle and Southern States; and Pennsylvania, Vir- 
ginia, West Virginia, and Maryland in Eastern States ; that each and 
every one of the bituminous mines in the several States above men- 
tioned is engaged in or subject and liable to competition in the course 
of interstate trade, from the [12] mines in one or more of the other 
States above named, and nearly every one of said mines is subject to 
competition of the mines of each and every one of the several States 
above named in reaching or attempting to reach different markets of 
the United States in various industrial centers in different States 
through the course of Interstate trade made possible by transporta- 
tion of common carriers from one State to another. 

“14. That the mines for which the plaintiff is acting as receiver, 
when in operation, compete directly with the mines of Illinois, Ken- 
tucky, Alabama, New Mexico, Colorado, Kansas, Oklahoma, and the 
other mines of Arkansas for the markets of Louisiana, Texas, Okla- 
homa, Nebraska, Kansas, Missouri, Iowa, and Minnesota, and are 
subject to the competition of said mines in endeavoring to reach the 
various markets of other States through the channels of interstate 
trade and commerce. That the mines of Illinois sell coal through the 
course of interstate trade and commerce to markets in Louisiana, 
Texas, Missouri, Nebraska, Kansas, and other States, and the operat- 
ing companies for which plaintiff, Dowd, is acting as receiver, sold 
coal through the course of interstate trade and commerce to pur- 
chasers in said markets and States, and thereby entered into inter- 
sate competition with said mines of Illinois in said States, and others, 
and are subject to and affected by the interstate competition of said 
mines and others in many other States. That, except for the unlaw- 
ful Interference of the defendants hereinafter set forth, each of said 
mines would have engaged in Interstate competition with the said 
mines of other States as aforesaid in the year 1914. 

“ 15. That all of said coal mines of Illinois, Ohio, Indiana, Wyom- 
ing, Michigan, Missouri, Iowa, Texas, Arkansas, and Oklahoma are 
union, and part of the bituminous mines of Pennsylvania, Kentucky, 
and West Virginia are union, and that said mines of Colorado, New 
Mexico, Alabama, Virginia, and Tennessee are non-union or unorgan- 
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ixed ; that the annual output of bituminous coal in the United States 
is a little less than 500,000,000 tons, of which the State of Pennsyl- 
vania produces over one-third, the States of Ohio, Illinois, and In- 
diana produce over one-fifth, and the State of West Virginia produces 
about one-seventh ; that at least 60 per cent of the entire productiou 
of bituminous coal in the aforesaid States of the United States is 
produced by the so-called union or organized mines; that if the at- 
tempts of the United Mine Workers and those working in conjunction 
with them in the unlawful conspiracy hereinafter set forth are suc- 
cessful in carrying out their conspiracy to unionize all the bituminous 
coal mines of Pennsylvania, West Virginia, Virginia, and Colorado as 
hereinafter set forth, then about 90 per cent of the bituminous coal 
produced in the*United States which enters into interstate trade and 
commerce will be coal produced by the so-called union mines, and if 
the United Mine Workers of America were successful in all the at- 
tacks which it has made in different districts upon non-union mines 
in furtherance of said unlawful conspiracy, the said combination 
would have substantially a complete monopoly of interstate trade and 
commerce in coal in the United States and the amount of non-union 
coal which entered into interstate commerce would be negligible. 

*•16. That the Unite<l Mine Workers of America, the defendants, 
and many other persons to the plaintiffs unknown, now are, and for 
many years past have been, engaged in an unlawful combination 
and conspiracy, as liereinafter more fully sot forth. In unlawful re- 
straint of trade and commerce in coal among the different States of 
the United States, and through means whereof are unlawfully at- 
tempting to monopolize and are monopolizing said trade and com- 
merce; that in furtherance of said unlawful combination and con- 
spiracy, the defendants, the United Mine Workers of America and 
those confederated together with them in said unlawful scheme, 
have combined and conspired together to exclude and drive out of 
interstate trade and commerce, and to restrain and prevent all inter- 
state trade and commerce in, any and nil coal produced, loaded, and 
shipped by so-called non-union and unorganized mines, by hampering, 
preventing, and interfering with the production, loading, and shipment 
of coal for interstate commerce in any of the coal-mining States by 
any so-called unorganized or non-union mines, so that it cannot be- 
come a subject or commodity of interstate trade and commerce, and 
cannot enter into Interstate competition with the products of so- 
called union or organized [18] mines located in divers States, and 
to farther carry out said conspiracy by iiamperlng and interfering 
with the production, loading, and shipment for interstate trade and 
commerce by said non-union or unorganized mines in any and all 
the several States where said min«i are or may be located, with the 
purpose and Intent of Increasing the cost of production, loading, and 
fddpiiieiit 6f Miid commodities so destined for Interstate trade and 
contmerce, 'imd the resulting selling price thereof in tlie markets of 
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the differeiit States reached by said interstate shipments, so that 
said commodities cannot successfully compete in said markets with 
the coal produced, loaded, and shipped by the so-called union or 
organized mines working under agreement with said unlawful com- 
bination In the several States where located. 

**17. That one of the objects of said unlawful combination and 
conspiracy in restraint of interstate trade Is to monopolize the trade 
or occupation of mining coal for the members of the United Mine 
Workers of America and prevent the employment of non-union men 
In any part of the United States at the trade or craft of mining coal, 
and prevent the products of the labor of non-union mines from be- 
coming subjects or commodities of interstate trade and commerce, 
in order thereby to more effectually compel thend to abandon the 
trade or vocation of coal mining or become members of the said 
United Mine Workers of America, and thereby to secure complete 
monopoly and unification in control and management, so far as labor 
Is concerned, of all competing mines in all parts of the United States 
as has already been achieved by said combination In many States as 
aforesaid. 

**18. That the scope and object of said illegal scheme is to sup- 
press and destroy the business of all non-union and unorganized 
mines whose products enter Into Interstate trade and by various 
means to prevent any mining company from engaging in the busi- 
ness of selling coal for interstate trade as an unorganized mine and 
prevent any of the so-called union or organized mines from com- 
mencing operations as a non-union or unorganized mine, and thus by 
such suppression, obstruction, and destruction of the business of any 
of the independent and competing mines in the several States which 
are operating or may hereafter operate on a non-union or unorganized 
basis, to completely monopolize interstate trade and commerce for 
union coal produced under the doininution of the United Mine 
Workers of America, and maintain the price of said union coal in 
interstate commerc^e by protecting it from interstate competition of 
coal which but for said combination would be mined by the more 
efficient non-union mines. 

** 19. That the object and purpose of said combination in extending 
its domination and control over separate and competing mines in dif- 
ferent States, which in the absence of said unlawful combination would 
be engaged in interstate competition with each other, and the sole ob- 
ject and purpose of said combination in destroying or preventing in- 
terstate shipments of coal by all mines in any of the coal-mining 
States, which do not acquiesce in its control and domination, is to 
prevent any coal not produced by union mines from becoming a sub- 
ject of interstate commerce and entering into interstate competition 
with the products of so-called union mines and to farther carry out 
agreements and understandings hereinafter described, between the 
proprietors of the so-called union mines and said unlawful comblna* 
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tion to the effect that the defendants and others acting In conjunc- 
tion with them in said unlawful conspiracy will protect interstate 
trade and business of said union mines from the competition of un- 
organized mines by employing all the means available to organized 
labor to prevent the production, loading, and shipment of coal for in- 
terstate trade and commerce by unorganized mines. 

“20. That in furtherance of said unlawful combination and con- 
spiracy to unduly restrain interstate trade and commerce, and to ex- 
clude the products of all unorganized mines and non-union miners 
from interstate trade and commerce, the United Mine Workers of 
America working through their district organizations, and the defend- 
ants, have ordered and coerced strikes of employes employed by unor- 
ganized mines in different States and by violence, intimidation, mobs, 
and riots prevented the employment of any miners in said mines for 
production, loading, or shipnieiit of coal for interstate commerce, and 
by dynamite and arson and other unlawful means have destroyed the 
facilities of said unorganized mines for producing, loading, and ship- 
ping coal for [14] interstate commerce, and by divers other means 
have hampered, interfered with, prevented, and attempted to unduly 
enhance the cost of producing, loading, and shipping of coal by said 
unorganized mines for interstate commerce, so that it wouid no longer 
be marketable as an article or commodity of interstate trade and 
commerce in competition with union coal. 

“ That each and every one of the acts hereinafter set forth, wherein 
and whereby the production, loading, and shipment of coal by the 
plaintiiTs, or any other unorganized mines, was destroyed, iuterrupteil, 
hampered, or interfered with, were done and carried out in further- 
ance of the aforesaid combination and consipracy to unduly and di- 
rectly restrain interstate trade and commerce, and with the intent, pur- 
pose, and effect thereof as hereinabove set forth, and with the pur- 
pose or effect of inducing and forcing perscins and corxmrations for- 
merly engaged in interstate trade as non-union mines to refrain there- 
from until such times as they would carry on said business as union 
mines upon terms dictated by said combination anti conspiracy. 

“21. That in furtherance of the combination and conspiracy to 
restrain interstate trade and commerce in bituminous coal and to 
prevent any non-union coal from entering into interstate trade and 
commerce, the United Mine Workers of America and its district 
branches have from time to time since 1898 entered into negotia- 
tions, understandings, and agreements with the ofierators of union 
mines in the States of Ohio, Illinois, and Indiana and other States, 
wherein and whereby it was understood and agreed that in con- 
sideration of said operators agreeing to or continuing to operate 
union mines, the said United Mine Workers of America, the de- 
fendants, and those working in conjunction with them in said 
nniawful scheme and purpose, would by strikes and the usual 
unlawfuf means which invariably accompany all strikes conducted 
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by the United Mine Workers or any of its branches, prevent the 
production and shipment of bituminous coal by all so-called non-union 
and unorganized mines in other States whose products come into 
interstate competition with the products of said union mines through 
the course of interstate trade and commerce, and that said agree- 
ment and understanding required said United Mine Workers and 
its said branches to use all means in its power to interfere with and 
prevent interstate commerce in bituminous coal by all unorganized 
mines, and by all competitive mines which should thereafter become 
non-union or unorganized, and that the combination and conspiracy 
herein described to interfere with and destroy the business of the 
mines for which plaintiff, Dowd, is acting ns receiver, and all acts 
in furtherance thereof hereinafter described were done in pursuance 
of said illegal arrangement, contracts, and understandings between 
the said United Mine Workers and said union operators to destroy and 
prevent interstate trade and commerce in bituminous coal from 
unorganized fields by destroying or interfering with the facilities 
of said unorganized mines for the production and shipment thereof. 

“22. That in furtherance of said illegal combination and con- 
spiracy to restrain and prevent interstate trade and commerce in 
bituminous coal and drive all non-union coal out of interstate trade 
and commerce, the said United Mine Workers of America and those 
working in conjunction with them did at various times since 1888 
embark and engage upon a getieral campaign and crusade to prevent 
all the non-union bituminous mines in the State of Pennsylvania, 
which were producing about 12 per cent of the entire output of 
bituminous coal in the United States, from engaging in interstate 
trade and commerce in non-union coal, by ordering a strike of em- 
ployes in said mines, and through violence, intimidation, and threats 
preventing the employment of any operatives for the production, 
loading, and shipment of coal, and by the use of fire and explosives 
destroying the facilities of said mines for the production, loading, 
and shipment of said coal. 

“And that in or about the year 1911 said United Mine Workers 
and those acting in conjunction with them did undertake to and did 
employ said means in furtherance of said unlawful design against 
certain non-union mines in Westmoreland and Irwin districts in the 
State of Pennsylvania, known ns tlie Westmoreland and Irwin mines, 
in order to prevent said mines from engaging in interstate trade and 
commerce in non-union coal. 

“ That in furtherance of said illegal combination and conspiracy to 
restrain [16] trade among the several States in coal, as hereinabove 
set forth, said United Mine Workers and those acting in conjunction 
with them did, in the year 1913, enter Into a general campaign and 
crusade against non-union mines in the State of Ck)lorado, and agreed 
to and did order a strike of said employes of said various compet- 
ing miners of said State, and by violence, threats, and intlmklatton 
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did prevent said mines from procuring farther employes to produce^ 
load, or mine coal for the interstate trade and commerce of said 
mines, and did by the use of fire and explosives destroy the facilities 
of said mines for the production, loading, and shipment of coal 
for Interstate trade and commerce, in order thereby to destroy inter- 
state trade and commerce in non-union coal. 

**That at various times since 1906, and in furtherance of said 
unlawful scheme to restrain trade in bituminous coal among the sev- 
eral States, said United Mine Workers and those acting in conjunc- 
tion with them did engage in a general campaign and crusade to 
destroy interstate trade and business of the non-union bituminous 
mines in West Virginia by ordering strikes of the employes of said 
companies engaged in the work of producing, loading, and shipment 
of coal for Interstate trade and commerce, and by violence, threats, 
and explosives, and by preventing the employment of other opera- 
tives to carry on said work, and by tire and explosives destroying 
the facilities of said mines for the proiluction, loading, and shipment 
of said coal for interstate trade and commerce; and that said 
United Mine Workers and those working in conjunction with them 
have from time to time on other occasions employed all of said 
means to destroy the business of all of said non-union companies in 
Pennsylvania, West Virginia, Colorado, and other States, in order 
thereby to prevent said companies from shipping non-union coal for 
interstate trade and commerce. 

“ 23. That early In the year 1914 all said companies for which the 
plaintiff, Dowd, is acting as receiver decided that said operating com- 
panies should be conducted on a non-union or open-shop basis, without 
discrimination against any employe on the ground that he was or was 
not a member of any union, and that about the middle of March, 1014, 
the Mammoth Vein Coal Company and the Prairie Creek Coal Mining 
Company closed down their said mines and discontinued operation as 
union mines, preparatory to reopening upon the non-union or open- 
shop basis in the month of April, 1914 ; that the Hartford Coal Com- 
pany had not been in oi^eratiun for over a year previous thereto, but 
it was the plan and intention of said company to also reopen upon 
the non-union or open-shop basis as soon as it became expedient so to 
do, or at least in the summer of 1914 ; that the Coronado Coal Com- 
pany continued operation as a union company until April 18, 1914, 
when its employes were ordered out on a strike by the defendants in 
furtherance of the unlawful conspiracy herein set forth, because some 
of the individuals interested in said mines that were going to be 
operated as open shops had also financial interests in said Coronado 
Coal Company and might use their profits from said company to carry 
on interstate commerce in non-union coal from said other mines; that 
before said strike took place, and early in the year 1914, as afore- 
said, it was the Intention of the said Coronado Coal Company and 
the persons and corporations financially Interested in it that said 
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company should be placed upon the non-union or open-shop basis of 
operation as soon as expedient or at least by the summer of 1014; 
that said plan of operation for said mines was in part to be carried 
out by having the Mammoth Vein Coal Mining Company operate the 
miles of the Mammoth Vein Coal Company and the Prairie Creek 
Coal Mining Company under its written contract described in para- 
graph marked * 4 ' herein. 

“24. That in the year 1914 each of said operating companies for 
which the plaintiff* Dowd* is acting as receiver had made preparations 
to do a large and profitable business with dealers in coal in other 
States, and to renew, manage, and conduct said interstate trade and 
commerce upon a non-union and * open-shop ’ basis, and the condition 
of the market outside of the State of Arkansas in which i^aid compa- 
nies would sell their said coal, and the condition of the business of 
said companies was such as to warrant the full belief that the ensu- 
ing season would be a profitable one to said companies, and that in 
the year 1914, when the defendants undertook to destroy the business 
of said [16] operating companies, for which the plaintiff, Dowd, is 
now acting as receiver, some of said operating companies had actually 
commenced, and were engaged in carrying on, said interstate trade 
and business, and enjoying said interstate good will, and were ship- 
ping non-union coal to customers in other States in the course of inter- 
state trade and commerce, and the rest of said operating .companies 
were prepared to comineuce and renew their Interstate trade and 
business, and were intending to renew said interstate trade and busi- 
ness on a non-union basis. 

“ 25. That at all times after April 1, 1914, the defendants and those 
acting in conjunction with them, in furtherance of the unlawful con- 
spiracy hereinafter set forth,, well knew of said intention, plans, and 
costly preparations of said companies, persons, and corporations in^ 
control thereof to operate each and every one of saitl mines in the 
future upon the open-shop or non-union basis, and to sell and ship 
non-union coal in interstate commerce in competition with union 
mines, as soon as possible, and that all of the acts hereinafter de- 
scribed, which were done by the defendants and those acting in con- 
junction with them to injure and destroy the business and property 
of said companies, were done in furtherance of said unlawful scheme 
and conspiracy to prevent interstate trade and commerce in bitumi- 
nous coal produced, loaded, or shipi)ed by so-called non-union or open- 
shop mines. 

“ 26. That in April, 1914, and at various times thereafter, in fur- 
therance of said plans to have all said companies engaged in inters 
state trade as non-union mines, some of said operating companies for 
which plaintiff, Dowd, is acting as receiver begaif to operate their 
said mines on an open-shop basis, or as a non-union or nnorganised 
mines, and from time to time in the year 1914 employed large num- 
bers of men engaged respectively in the work of mining, loading, and 
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ibipplng coal for interstate trade and commerce, preparatory to 
employing additional miners and opening additional mines for the 
purpose of carrying on an interstate trade and commerce on a still 
larger scale, and preparatory to having all of said operating companies 
do likewise. That none of the said miners so employed belonged to, 
or had any connection or association with, the United Mine Workers 
of America, or any of its district branches, or any of the defendants, 
but that the defendants, the United Mine Workers of America and 
those acting in conjunction with them, in furtherance of their com- 
bination and conspiracy to drive non-union coal out of interstate trade 
and commerce, and to restrain and prevent interstate trade and com- 
merce therein, and in furtherance of their understanding with the 
proprietors <ft union mines competing with said mines, combined and 
conspired together, in furtherance of said conspiracy, to ruin and 
destroy the interstate trade and commerce of said mines, and to 
prevent them from commencing or engaging or continuing tlierein, by 
interfering with and preventing the production, loading, and shipment 
of coal for interstate commerce by said mines, and in furtlierancc of 
said combination and conspiracy they agreed upon and did the fol- 
lowing acts: By threats, Intimidation, violence, and unlawful assem- 
blies, they drove and frightened away all of the men employed by said 
mines at the work of mining, loading, and shipping ccml for inter- 
state trade and commerce, ln<;luding those men employed nt the work 
of placing cars of interstate carries at the proper place on the tracks 
of said carriers where they could he loaded with coni for shipment 
outside of the State, and including those men employecl in loading 
said cars of the common carriers, and those who placed the cars 
after loading upon the proper part of the tracks of the common car- 
rier where they could be taken up by the interstate trains of said 
carriers for transportation to points outside of the State, and by 
threats, violence, murder, mobs, and riots prevented the said com- 
panies from employing or obtaining for employment any other oper- 
atives to load said cars of interstate carriers, and to manipulate and 
place said cars before and after loading for interstate transportation 
In their proper place on the tracks of the carrier, an<l by the same 
unlawful methods prevented said companies from employing or ob- 
taining for employment any miners whatsoever to perform any of 
the work of mining, loading, and shipping coal for said mines, and 
by the use of fire, dynamite, and other explosives they did destroy 
the structures and other valuable facilities of said mines for the pro- 
duction, loading, and shipment of coal for interstate trade and [17] 
commerce, and did destroy the cars of interstate carriers, which 
were stationed at or about the mines waiting to be loaded with 
Interstate shipments, and destroyed cars of said carriers and ship- 
ments already loaded thereon to be hauled away by interstate car- 
riers for transportation to consignees outside of the State of Arkan- 
sas* and destroyed the business of other concerns in which the same 
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persons were Interested^ In order to impoverish said persons and pre* 
vent their carrying on said non-union coal-mining business. That by 
said unlawful means said defendants and those acting in conjunction 
with them prevented any of said companies from migaging or con- 
tinuing to engage in interstate trade and commerce ; and the defmid- 
ants well knew and intended that the destruction of the coal mines 
of said operating companies located in Sebastian County, Arkansas, 
and their interference with the operations thereof, would result in 
the destruction of the interstate trade and commerce of said com- 
panies, and the defendants destroyed said mines for the express pur- 
pose of entirely destroying and ruining said interstate trade and 
business. That none of the defendants or any one acting in con- 
Juction with them had any interest or object in destroyin*k said prop- 
erty and Interfering with the operation of said mines as aforesaid, 
except in so far as said destruction and interference prevented the 
sale and shipment of coal by tlie said companies in competition with 
union mines in which said combination was interested, and their 
primary and direct object in so doing was to destroy the interstate 
trade and commerce of said companies, because it constituted 75 per 
cent of the trade and commerce conducted by them, and that the 
destruction of the working organization and production facilities of 
the said companies was but a step in a scheme and purpose to de- 
stroy Interstate trade and commerce in non-union coal, and prevent 
it from coming into competition with union coal in the course of 
Interstate trade and commerce, 

*‘ 27 . That except for the unlawful combination and conspiracy of 
the defendants, and the acts done in furtherance thereof as aforesaid, 
the said Hartford Coal Company, the Mammoth Vein Coal Company, 
the Coronado Coal Company, the Prairie Creek Coal Mining Company, 
and the Mammoth Vein Coal Mining Company would have, long prior 
to the commencement of this action and in a short time, secured 
employes to man their mines and engage in the work of producing, 
loading, and shipping coal for interstate trade and commerce, and 
would be non-union and unorganized mines have successfully shipped 
coal to the amount of over $600,000 annually in the aggregate, and 
would have been able to realize a large profit thereon. 

^*28. That by reason of said combination and conspiracy of the 
defendants in restraint of interstate trade and commerce, and the 
acts done in furtherance thereof to injure and destroy the business 
of the said companies for which the plaintiff, Dowd, Is acting as 
receiver, the said companies have suffered great loss and injury 
to their said business and property, in the total sum of $427,820.77, 
and that said damages are more fully itemized as follows. * ^ 
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ALASKA S. S. CO. INTERNATIONAL LONG- 
SHOREMEN’S ASSN. OF PUGET SOUND, ET AL. 

(District CJourt, W. D. Washington, N. D. September 5, 1916.) 

[236 Fed. Rep. 964.] 

C!onspibact 1 — What CJonstitutes. — conspiracy is a combination of 
two or more persons by concerted action to do an unlawful thing, 
or to do a lawful thing in an unlawful manner.^ 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 1-5; 
Dec. Dig. — 1.] 

For other definitions, see Words and Phrases, First and Second 
Series, Conspiracy.] 

CoNSPiBACY 2 — Nature of Conspiracy — Defenses. — ^No formal agree- 
ment is necessary to a conspiracy, a tacit understanding being sufll- 
clent ; and it Is not essential that each conspirator have knowledge 
of tlie details, the means to be used, or that the agreement be en- 
forceable. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 2; Dec. 
Dig.~.2.] 

Conspiracy 13 — Acts of Agents — Liability of Principals. — ^The acts 
of agents and employes In furtherance of a conspiracy are the 
acts of the principal. 

(Ed. Note. — For other cases, see Conspiracy, Cent. Dig. $ 14; 
Dec. Dig.— 13,1 

Torts 10 — Strikes — Pickets. — Where a picket around an employ- 
er’s place of business is established by union strikers, the picket is 
the agent of the union, and elTorts to dissuade others from accept- 
ing employment offered by the former employer should go no further 
than peaceable pursue sions and Inducements. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. § 10; Dec. 
Dig.— 10.) 

Torts 10 — Strikes — Organization — Rights of Trade-Unions. — 
Laborers may combine, forming unions to protect their rights, and 
they have the right to persuade others, when they have gone on 
strike, not to work for the employer ; such rights being given under 
the freedom of action guaranteed by the Federal Constitution. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. I 10; Dec. 
Dig.— 10.) 

Torts 10 — Employers — Rights of. — While laborers, members of a 
union, may strike, and may picket their employer’s business, the 
employer is entitled to free access to his place of business for him- 
B^f and other employes, and such rights cannot be interfered with. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. I 10; Dec. 
Dig.— 10.] 


* Syllabus copyrighted, 1917, by West Publishing Company. 
95825*— 17— VOL 6 43 
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Injunction 101 (8) — Stbikes — ^Intebusbence by Fobcb. — ^Act Oct 15, 
1914, c. 323, i 20, 38 Stat. 730, declares that no restraining order 
or injunction shall be granted in any case between an employer 
and employes, or between persons employed and persons seeking 
employment, involving or growing out of a dispute concerning the 
terms or conditions of employment, unless necessary to prevent 
irreparable injury to property or property rights, and that no 
such restraining order shall prohibit any person or persons, whether 
singly or in concert, from terminating any employment or from 
ceasing to perform any work or labor, or from recommend- 
ing, advising, or persuading others by peaceable means to do 
so. Em[965]ployes of complainant, a ship company, engaged 
as a common carrier, which also carried the mails, struck, and 
defendants, comprising the union of which they were mem- 
bers, picketed the wharves of complainant and intimidated other 
laborers from accepting complainant's offers of employment. De- 
fendants threw rocks on the wharves and in other ways interfered 
by violence with complainant's business and access to its ships. 
Interstate Commerce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 
(Comp. St. 1013, § 8565), and section 10, as amended by act 
March 2, 1889, c. 382, 8 2, 25 Stat. 857 (Comp. St. 1913, 8 8574), 
respectively declare that every common carrier subject to the pro- 
visions of the act shall afford reasonable facilities for the exchange 
of traffic between their respective lines, and for the receiving, 
forwarding, and delivering of passengers and property to and 
from their several lines, and that any common carrier which shall 
willfully omit to do any act or thing required to be done shall 
be guilty of a misdemeanor. Held that, though defendants were 
authorized under the statute to persuade third persons to decline 
complainant's offers of employment, and to refuse to deliver goods 
to complainant ^or to patronize it, their interference with com- 
plainant's transportation business by violence was unlawful and 
will be enjoined, as it would not only expose complainant to loss 
but to prosecution for violations of law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. 88 174, 
175; Dec. Dig.— 101 (3).] 

Tobts lOr-^TBiKEs — L iability fob Acts of Union. — ^A trade union, 
conducting a strike, is liable for the unlawful acts of members 
and others associating themselves with the strikers, unless such acts 
be disavowed, and, in the case of members, the offenders be dis^ 
ciplined or expelled. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. 10; Dec. 
Dig.— 10.] 

In Equity. Bill by the Alaska Steamship Company 
against the International Longshoremen’s Association of 
Puget Sound and others. Injunction granted. 



Af-ARKA s. B. CO. V. lokobhosemek’s assV. 675 


Opinion of the Ck>urt. 

Bogte^ Graves^ Merritt db Bogle^ of Seattle, Wash., for 
plaintiff. 

Thomas B. MacMahon^ of Seattle, Wash., for defendants. 

Neterer, District Judge. 

The complainant alleges, in substance, that it is a foreign 
corporation doing business in the State of Washington, and 
doing a common-carrier business of passengers and freight; 
that it owns, controls, and operates a steamship line ex< 
tending from the ports of Puget Sound to divers ports in 
the Territory of Alaska, and at such ports in the Territory 
of Alaska it has connections with lines of railroads and 
other lines of steamships and facilities for the interchange 
of traffic, and that it is subject to the provisions of the act 
of Congress known as the “ Interstate Commerce Act,” and 
its amendments; that in the conduct of its business it em- 
ploys a large number of men in and about its doc^ks and 
piers, for the purpose of receiving and discharging freight, 
and in the handling of the passenger traffic, and tliat it was 
and is operating from Piers 2 and A in Seattle; that the de- 
fendants are citizens of Washington, domiciled in this dis- 
trict; that J. A. Madsen is secretary of the Longshoremen’s 
Association, and M. E. Wright assistant secretary, and M. 
Myers president of the local union thereof in Seattle, known 
as “ Local 38-12 that George Whistler is secretary of said 
local union, and the defendants Smith and Conners are 
members and officers thereof ; that on the 1st day of 
[966] June its employees, engaged in the handling of freight 
at said piers, were members of the defendant union and 
were known as longshoremen, and without complaint on said 
day all employees quit work, and thereafter submitted de- 
mands for certain concessions as to hours of service and com- 
pensation, which demands were granted, and on the 10th of 
June following they returned to work; that on the 22d of 
June, without any demand or statement of grievance, and 
without notice, all of said member employees again quit 
work and have since remained away from such service ; that 
immediately upon the employees ceasing to labor the plain- 
tiff, in order to * * * discharge its duties as a com- 
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mon carrier and perform its obligations under the laws of 
the United States,” employed other workmen; that there- 
upon, “ and at the time of the strike of June 22, 1916, the 
defendant association and the officers thereof, and the other 
defendants who are parties hereto, and other officers and 
members of said association to plaintiff unknown, combined 
and conspired with each other, and combined and conspired 
with other organizations, * * * to prevent the plaintiff 

from carrying on its business, * * and in pursuance 

of such ccanbination and conspiracy endeavored, and are 
endeavoring, unlawfully to force and compel the workmen 
now in the employ of the plaintiff to leave its service; 
* • * that by threats, display of numbers, jeers, and by 

other unlawful means” defendants intimidated and pre- 
vented, and continued so to do, the employees from remaining 
in plaintiff’s service ; that they have assaulted the employees 
of the plaintiff, stoned them in the streets as they approached 
Pier 2, and have driven away those about to enter the em- 
ployment of plaintiff, and “have turned back and driven 
away from said piers passengers who were going thereto to 
take passage upon the vessels of plaintiff, and have stopped 
wagons carrying equipment for said vessels from entering 
said piers, and have forced them to drive away, so that said 
equipment could not be loaded upon said vessels”; and 
other like conduct is set forth, and it alleges the threatened 
destruction of the property of the complainant. 

Upon motion of the complainant, based upon the verified 
bill, a temporary re.straining order was issued on the 7th 
of July, and the matter set for hearing on July 15th on 
application for temporary injunction, and the order di- 
rected to be served upon the defendants, with notice to 
appear at said time and show why a temporary injunction 
should not be granted. At the appointed time the defend- 
ants appeared and filed answers, denying all of the charges 
of the complaint, and announced readiness for trial upon the 
merits. Upon the consent of both parties the case was set 
for trial on the 27th day of July, and the restraining order 
continued until that time. Testimony at said time was sub- 
mitted on the part of the complainant and the defendants, 
and <he cause taken under advisement, and by consent of 
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both sides was continued to September 5th, the restraining 
order remaining in force. 

The testimony shows that the International Longshore- 
men’s Union is a voluntary association, divided into districts, 
each district having its organization and affiliation with the 
international body; that the [967 J Pacific coast comprises 
one district, of which J. J. Foley, of San Pedro, Cal., is 
president, and J. A. Madsen, of Portland, Or., secretary, 
and that M. E. Wright, is an employe in the oflice of the 
secretary, who attends to the business of the office during 
the secretary’s absence; that C. Conners and S. C. Smith are 
members of the executive board, and M. Myers, president, 
and George Whistler, secretarj^, of the Riggers’ and Steve- 
dores’ Union; that the district association has series in each 
port, which are designated from 1 to 59, some having ceased 
to exist, but 40-odd local organizations are now in existence, 
the Pacific Coast district being known as “ Local 88,” and the 
number and series of the Seattle organization is ‘‘Riggers’ 
and Stevedores’ Local Union No. 38-12,” whicli has a mem- 
bership of 700 or 800. May 1, 1916, at a convention held at 
Seattle, of the district association, “liocal 88,” a scale of 
wages and hours of employment was adopted. This was to 
be presented to the employers for acci*])t:uice, and ‘‘it was 
decided to enforce a wage scale and wi>]king rules.” “The 
men were to cease work for those firms that declined to pay 
the scale on June 1st, 6 a. m.” On May 25th demand was 
presented to the complainant company “ for an increase of 
wages and working conditions.” The demand being ig- 
nored, the employees quit work on June 1st. Thereafter 
complainant “ granted all the demands that were asked,” and 
the men returned to work June 10th. The executive board 
of the defendant association negotiated the terms upon which 
the men returned to work with the Employers’ Union of 
San Francisco, which also represented the Employers’ Union 
of Puget Soimd. On the 22nd day of June, without notice 
or further demand, the employees again quit work and have 
not since returned. Mr. Wright, upon inquiry, told Pierson, 
of complainant company : 

**Ttiat tlie strike of the Alaska Steamship Ck>mpaDy was not 
intended; that they did not have orders to strike on the Alaska 
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Steamship Company, and * « ♦ that he would have the matter 
straightened out by 5 o’clock that afternoon; but 1 never heard 
anything from Mr. Wright until the afternoon of the 24th, when 
he ♦ • • and Barry * ♦ ♦ came down to Pier 2 and said 

that unless we could guarantee to give them all the work at the 
smelter they would still stay out on our vessels.” 

the smelter referred to being the smelter at Tacoma, with 
the operation of which plaintiif had nothing to do. The 
complainant company employed from 90 to 120 men, and 
Mr. Pierson, the general manager, stated that after the 
strike was called 

“ they I the strikers] gathered In front of Pier 2 and also Pier A 
in large numbers, sometimes more than 100, and they would stop 
any one that looked like a workman, question him whether they 
would let him go on the dock or not. Even passengers of our ships 
with tickets w'ere stopped. They would stop a man, or take hold of 
him, and want to know where he was going, what business he had 
on the dock, whether he was looking for a Job.” 

In reply to the inquiry, “ Were any of the employees at- 
tacked in any way going to or from the dock?” he said, 
“Well, I don’t know that there was any one beaten up, 
but they were stopped.” This witness further stated that 
quarters were provided by complainant for the men em- 
ployed in the steamer Dolphin at an expense to the com- 
plainant [968] of approximately $10,000 a month, and that 
“ when we had them employed on the docks close in to the 
head of the dock they [employees] were stoned, not once, 
but dozens of tihies,” and that immediately upon the tem- 
porary restraining order being issued all trouble ceased, and 
he also stated, “We did have a wagon stopped.” On cross- 
examination, he said that he saw stones thrown, but he did 
not know who threw them ; that no one was arrested ; that 
no complaint was made, except to the officers on the dock; 
that no person could be identified, except “they were all 
button men mostly”; but he could not identify the button 
as the longshoremen’s button. When asked how he knew 
that the defendants threw the stones, he stated : 

” Because 1 know those men went on a strike, and they were doing 
everything they could to prevent us from doing business. 

**Q. Aside from the stones that were thrown, that you said did 
no damage either to the car or to the dock, and the matches that 
were burned, which you did not own, nothing happened? A. No; 
nothing.** 
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A Mr. Cushing was assaulted a day or two after a mem- 
ber of the strike committee heard him ask a third party 
whether he wanted work and tell this party he could obtain 
work at Pier 2 ^^and receive 50 cents an hour daytime, 75 
cents overtime, and free board and room.” He was assaulted 
by men who wore “ buttons,” and the witness thought they 
were longshoremen’s buttons. 

Carl King, an employee, as he was leaving the plaintiffs 
plant, was accosted by two men, who took hold of him and 
asked what he was doing, and, after stating that he was 
a wireless operator, was asked to produce his license. Not 
having it with him, he was permitted to go, after presenting 
a student’s identification card of the University of Califor- 
nia, of which he had been a student. 

Mr. O’Connor, an employee of complainant, was assaulted 
on Occidental Avenue, between Main Street and First 
Avenue, by four men, one of whom knocked him down with 
brass knuckles. Three longshoremen were arrested and are 
awaiting trial. 

George Miles, driving a truck for the Carmen Manu- 
facturing Company, attempted to deliver a load of mat- 
tresses to complainant and was told by some of the men on 
strike that he “ had better not go in there, and to take the 
load back,” and thereupon returned. 

John Smith, chief stevedore of complainant company, tes- 
tified that a large number of longshoremen intimidated a 
crew employed by him on the Admiral livans while she was 
unloading at Stacy Street Dock No. 1, by entering upon the 
vessel and compelling the laborers to go into the hold of the 
ship. Other acts were disclosed by the testimony which 
need not be detailed. There was a strike upon all of the 
docks and piers in the city of Seattle, except the port com- 
mission, which had entered into some arrangement with the 
strike committee, and the strike was ordered by 38-12,” 
except as to plaintiff’s docks, but was afterwards extended 
to these docks, and pickets were placed upon the various 
docks in the city of Seattle, and a strike committee and bail 
committee appointed. 

A number of witnesses were examined on the part of the 
defense, in which denial is made of any participation in any 
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of the acts complained [969] of, but only one member of 
the picketing committee was called and testified. 

[1--3] A conspiracy is defined as a combination of two or 
more persons by concerted action to do an unlawful thing, 
or to do a lawful thing in an unlawful manner. Pettibone 
V. United States^ 148 U. S. 205, 13 Sup. Ct. 542, 37 L. Ed. 
419. No formal agreement is necessary. A tacit understand- 
ing is sufficient, and it is not essential that eacli conspirator 
have knowledge of the details of -the conspiracy, the means 
to be used, or that the agreement be unenforceable. Acts of 
agents and employees in furtherance of the conspiracy are 
acts of the principals. United States v. Keitel^ 211 U. S. 379, 
29 Sup: a. 123, 53 L. Ed. 230. 

[4-6] A picket may be considered an agent of a labor or- 
ganization, and where a picket is established it could go no 
further than interviews, peaceable persuasion, and induce- 
ments; and slight violence or intimidation will have much 
weight with a chancellor in determining the character of a 
picket, or the acts of men under its direction, since a picket, 
under the most favorable consideration, is for the purpose of 
interference between one who wishes to employ and those 
seeking employment. No fair-minded, unprejudiced person 
should desire to place any obstacle in the way of the lawful 
operation of labor organizations, or to do any act prejudicial 
to such organizations. There are always found, however, 
some reckless and revengeful persons among the membership 
of such organizations, and vicious and lawless persons some- 
times take advantage of labor strikes to commit acts of vio- 
lence against persons and property, or to induce others to do 
so, for the purpose of wreaking a personal vengeance, or 
casting suspicion upon and creating public sympathy against 
strikers, so that great caution should be taken by labor or- 
ganizations on declaring a strike, and those doing picket 
duty, to see that no rights of others, by their members, are 
transgressed. Courts have invariably upheld the right of in- 
dividuals to form labor organizations for the protection of 
the interests of the laboring classes, and such right is recog- 
nized by the Unlawful Bestraint and Monopoly act. Organ- 
ized labor is organized capital, consisting of brains and 
muscle, and has as lawful a right to organize as have the 
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stockholders and officers of corporations who associate and 
confer together with relation to Avages of employes or rules 
of employment, or to devise other means for making their in- 
vestments more profitable. Organized labor and organized 
capital have equal lawful rights to associate, consult, and con- 
fer with relation to wages and rules of employment. A v. 
Union Pacific (C. C.) 62 Fed. 7 ; Thomas v. Cincinnati^ /V. O. 
cfe T, P, Ry. Co. (C. C.) 62 Fed. 803. Justice Holmes, in 
V eg elahn v. Ountner^ while sitting on the Supreme Court of 
MassachiLsetts, 167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 722, 
57 Am. St. Rep. 443, said: 

“ If it be true that workingmen may combine with a view, among 
other things, to getting ns much ns they can for their labor. Just as 
capital may combine with a view to getting the greatest possible return, 
it must be true that, when combincMi, they linve the same liberty that 
combined capital has to * * * bestowal or refusal of those ad- 

vantages which they otherwise lawfully control.*’ 

[970] It is not unlawful for persons to combine merely 
to regulate their own conduct with relation to legitimate 
competition, although others may be indirectly affected 
thereby. The right of property and liberty of action is 
guaranteed by the Con.stitution of the United States to 
every citizen of this country, and is not confined to political 
rights, but extends to activities in and about the daily busi- 
ness of life, whether it be of employee or employer. The 
laborer may organize for protection, and his privilege to 
work for whom and when he desires is granted, and the 
right of the employer to employ whom he elects at a satis- 
factory price is not denied, and neither can he secure more 
and must not accord less. The employer is al.so accorded 
the freedom of access to the place where his work is done, 
and when access is through a public street, unobstructed 
access is not inconsistent with any right striking laborers 
have to use such street for the lawful conduct and peaceable 
assembling in a lawful manner and for lawful ))urposes; 
but any person, while engaged in a lawful endeavor of 
advancing his interest and securing the greatest benefit in 
a lawful manner, must not attem]>t to secure such ends by 
infringing the rights of others, and when that is done it 
is the duty of the court, when the matter is properly pre- 
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sented, to intervene. Courts cannot create rights, or initiate 
new powers or privileges, and can only define existing rights, 
and apply to them the recognized powers and privileges 
within its limitations. The creation of new rights or pow- 
ers is not a judicial function. That is a matter of legisla- 
tion. 

The defendants had the right, if they so desired, to cease 
to work. Whether they had good cause or not is not for 
this court to say. On the other hand, the complainant had 
the right, upon the defendants ceasing to work, to employ 
whom it elected, and to be protected against overt acts of de- 
fendants against such employees, and have the unobstructed 
use and enjoyment of its property. The rights of the sev- 
eral parties, as stated, are reciprocal, and are measured by 
the same rule. 

[7, 8] In determining the rights of the parties in this 
issue, consideration must be given to section 20, chapter 323, 
38 Stat. at Large, page 730, which provides : 

**That DO restrainiug order or injunction shall be granted by any 
court of the United States, or a Judge or the Judges thereof, in any 
case between an employer and employes, or between employers and 
employes, or between employes, or between persons employed and 
persons seeking employment. Involving or growing out of, a dispute 
concerning terras or conditions of employment, unless necessary to 
prevent Irreparable injury to property, or to a property right, of 
the party making the application, for which Injury there is no ade- 
quate remedy at law, and such property or property right must be 
described with particularity in the application, which must be in 
writing and sworn to by the applicant or by his agent or attorney. 

“And no such restraining order or injunction shall prohibit any 
person or persons, whether singly or in concert, from terminating 
any relation of employment, or from ceasing to perform any work 
or labor, or from recommending, advising, or persuading others by 
peaceful means so to do ; or from attending at any place where 
any such person or persons may lawfully be, for the purpose of 
peacefully obtaining or communicating information, or from peace- 
fully persuading any person to work or to abstain from working; 
or from ceasing to patronize or to employ any party to such dis- 
pute, or from [971] recommending, advising, or persuading others 
by peaceful and lawful means so to do; or from paying or giving to, 
or withholding from, any person engaged in such dispute, any strike 
benefits or other moneys or things of value ; or from peaceably assem* 
bling Id a lawful manner and for lawful purposes; or from doing 
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any act or thing which might lawfully be done in the absence of such 
dispute by any party thereto; nor shall any of the acts specified in 
this paragraph be considered or held to be violations of any law of 
the United States.” 

With this provision should be considered section 3 of 
the Interstate Commerce Act (24 Stat. 379), which provides: 

“ Every common carrier subject to the provisions of this act shall, 
according to their respective powers, afford all reasonable * ♦ * 

facilities for the interchange of traffic between their respective lines, 
and for the receiving, forwarding, and delivering of passengers and 
property to and from their several lines and those connecting there- 
with.” 

Also section 10 of the same act, as amended (25 Stat. 857), 
which says: 

‘‘Any common carrier * * * or any ♦ ♦ * agent, or person, 

acting for or employed by such corporation, who, alone or with any 
other corporation, company, person, or party. * ♦ * shall will- 

fully do or cause to be done, * ♦ • ©r shall willfully omit or fall 
to do any act, matter, or thing in this act required to be done, 

♦ ♦ ♦ or shall aid or abet ♦ ♦ * such omission or failure, 

♦ ♦ * shall be deemed guilty of u misdemeanor.” 

Sections 3 and 10 supra impose duties on complainant, 
with penalties attached for violation. The testimony shows 
that the complainant company is a carrier of interstate 
commerce. It likewise carries United ^States mail from the 
port of Seattle to the various ports and places in the Terri- 
tory of Alaska, at which ports the commerce and mails are 
delivered to the various connecting lines of transportation, 
and as such carrier sustains a special relation to the public. 
It is clearly established that the defendants did cooperate 
and confederate together and with others for the purpose 
of preventing the plaintiff from carrying on its business as 
a carrier of interstate commerce and United States mail. 
It is also established that the acts done went beyond the 
privilege extended and license granted to defendants by sec- 
tion 20, supra^ and infringed upon the rights of complain- 
ant, and that these acts are attributable to defendants. The 
settlement of the strike on June 1st was brought about by 
some of the defendants with the Employers’ Union of San 
Francisco and of Puget Sound. They negotiated a status 
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with the port commission of Seattle, and directed the strike 
in Seattle, if not against the complainant, against other 
employers of their labor upon the docks of Seattle, acting 
through strike committees, who were given charge of the 
conduct of the strike, and who appointed members to do 
]>icket duty, which strike extended to complainant’s prop- 
erty, and was recognized by defendants and carried on by 
them. It furtlier shows that strikers congregated in large 
numbers about the plant and place of business of the com- 
plainant company; that they jeered persons going in and 
•out, not using any vile language, however, to or in the hear- 
ing of i)ersons aj)proaching the piers; that several persons 
einph)yed by plaintiff were assaulted; that rocks were 
thrown upon the docks of complainant, where men [972J 
were employed, either by longshoremen or by some persons 
who mingled w'ith the men on .strike and must have been 
known to the strikers, and no action was taken to suppress 
such conduct or to apprehend the parties or disavow such 
acts; that the freedom of movement of persons going upon 
complainant’s docks wa.s interrupted by members of the de- 
fendant union ; that these acts continued until the granting 
of the restraining order. 

While there is no testimony that any of these acts were 
expressly authorized, there is no evidence that the acts were 
disapproved, or members disciplined or expelled. The testi- 
mony does show that the defendants did have control of the 
situation and did not exercise their influence or power to 
correct the irregularities or disavow the acts until the issu- 
ance of the temporary restraining order and service upon 
the defendants, when all overt acts ceased, which, consid- 
ered with what defendants did do, confirms the conclusion 
that the acts were under the authority and within the con- 
trol of defendants. When persons or parties set in motion 
machinery for the purpose of shaping sentiment, they can- 
not take the benefits, without also being burdened with re- 
sponsibilities. Such parties thereby assume the burden of 
controlling such agency, if within their power; and if, per- 
diance, some persons unauthorized, acting with defendants, 
commit unauthorized acts, it is incumbent upon the defend- 
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ants to show such fact, and, if committed by members under 
the control of the association, to disavow such acts by caus- 
ing such offending members to be discii^lined or expelled. 
The testimony before the court does not show that any at- 
tempt was made to destroy the property of the complainant, 
except the revenues for transportation of traffic; nor does 
the evidence justify the conclusion that the defendants un- 
lawfully prevented “wagons carrying equipment for said 
vessels from entering said piers.” The testimony of the 
driver of the wagon shows that the request was not to de- 
liver, and was clearly within the license granted by section ^ 
20, supra. I think it is clearly shown that the rights of the 
complainant as an interstate commerce and United States 
mail carrier were violated, that defendants exceeded the 
privileges granted by the Anti-Trust Act, supra^ and the 
duty imposed upon plaintiff by the Commerce Act was 
jeopardized. 

It is not the purpose of this court to undertake the polic- 
ing of the city of Seattle with relation to the employes of 
complainant, but the issue here is limited to Piers 2 and A 
and approaches thereto. Nor is it the purpose of the court 
to abridge any of the rights given by section 20 of the Anti- 
Trust Act, supra. Defendant officers and meinl)ers of de- 
fendant association will be enjoined from unlawfully caus- 
ing, inducing, or in any way forwarding any of the acts 
complained of as limited herein, and in accordance with the 
view herein expressed. 

A decree may be presented. 


KNAUER ET AL. v. UNITED ^STATES. 

(Circuit Court of Appeals, Eighth Circuit. September 16, 1916.) 
[237 Fed. Rep., 8.] 

Cbiminal Law 1186 (4) — Review — ^Technical Ebbob — Indictment. — 
Under Rev. St. § 1025 (Comp. St. 1913, f 1691), which provides that 
no indictment shall be deemed Insufficient by reason of any defect 
or imperfection In matter of form only, which shall not tend to the 
prejudice of the defendant, an indictment Is sufficient which con- 



686 


23f FEDERAL BEPOBTEB, 9. 

SyUabns. 

tains a sufficient accusation of crime, and alleges facts which are 
sufficient in law to sustain a conviction, and which furnish the 
accused with such description of the charge against him as will 
enable him to make his defense, and avail himself of his conviction 
or acquittal for protection against future proceedings for the same 
oifense.^ 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. I 8215; 
Dec. Dig. 1186 (4).] 

(Conspiracy 43 (6) — Conspiracy to Violate Law of United States — 
Indictment. — In an indictment for conspiracy to violate the laws 
of the United States, the conspiracy itself is the gist of the offense, 
and the law to be violated need not be set out with the particularity 
required if its direct violation were charged. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. S§ 86, 91; 
Dec. Dig. 43 (6).] 

Monopolies 31 — Anti-Trust Act — Conspiracy in Restraint of 
Trade — Indictment. — An indictment for conspiracy in restraint of 
interstate trade or coinirierce, under Sherman Anti-Trust Act July 
2, 1890, c. 647, § 1. 26 Stat. 209 (Comp. St. 1913, § 8820), need not 
aver that defendants were engaged in interstate commerce, nor the 
doing of an overt act, nor that the conspiracy was successful. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 20; Dec. 
Dig. 31. ) 

Indictment and Information 59 — Description of Offense. — ^When 
the definition of an offense, whether It be by common law or by 
statute, includes generic terms, it is not sulllclent that an indict- 
ment charge the offense in the same generic terms, but it must aver 
the particulars. 

[Ed. Note. — For other cases, see Indictment and Information, 
Cent. Dig. §« 180, 181; Dec. Dig. 59.] 

Indictment and Information 125 (5J) — Duplicity — Conspiracy. — 
A charge in a single count of a conspiracy to violate two or more 
laws of the United States does not render the indictment duplicitous. 

[Ed. Note. — For other cases, see Indictment and Information, 
Cent. Dig. § 381; Dec. Dig. 125 (54) ; Conspiracy, Cent. Dig. § 81.] 

Criminal Law 1149 — Indictment and Information 163 — ^Motion for 
Bill of Particulars — Discretion of Court. — A motion by the de- 
fendant in a criminal case for a bill of particulars is addressed to 
the discretion of the court, and its action thereon is not reviewable. 

(Ed. Note. — For other cases, see Criminal Law, Cent. Dig. li 
3039-^()43, 3058 ; Dec. Dig. 1149 ; Indictment and Information, Cent. 
Dig. § 525; Dec. Dig. 163.] 

[91 Monopolies 29 — ^Anti-Trust Act — Combination in Restraint 
OF Trade.” — ^The National Association of Master Plumbers was 
formed prior to 1890, and at once took measures to prevent manu- 
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factnrers and dealers in plumbers* supplies from selling direct to 
consumers, by resolving not to patronize such manufacturers and 
dealers as refused to agree to such restrictions, and by adopting 
a system of espionage. This policy was continued after 1890, and 
so extended as to bind the members to restrict their purchases to 
manufacturers and dealers who sold only to members of the asso- 
ciation, excluding all other customers, although they might also be 
master plumbers. Members were listed in a book issueil and dis- 
tributed by the association. Held that, on the enactment of the 
Sherman Anti-Trust Act, the association became an illegal combi- 
nation in restraint of interstate trade, and that any member who 
thereafter Joined or affiliated with it, with knowledge of its illegal 
purposes and methods, was guilty of a criminal offense under sec-, 
tion 1 of the act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 19; 
Dec. Dig. 29. 

For other definitions, see Words and Phrases, First and Second 
Series, Combination in Restraint of Tnule.] 

Monopolies 31 — ^Anti-Tbust Act — Phosecution for Conspiracy in 
Restraint op Trade — Evidence. — On the trial of members of the 
association for criminal conspiracy in restraint of interstate trade, 
the official record of the proceedings of the association, showing 
the resolutions passed declaring its purposes, and the methods 
adopted for carrying them out, was admissible in evidence. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; 
Dec. Dig. 31.] 

In Error to the District Court of the United States for 
the Southern District of Iowa; John C. Pollock, Judge. 

Criminal prosecution by the United States against Robert 
Knauer and others. Judgment of conviction, and defend- 
ants bring error. Affirmed. 

Louis C. Boyle^ of Kansas City, Mo. {Clark McKercher 
and George II. Calvert^ both of Washington, D. C., on the 
brief), for plaintiffs in error. 

Claude R. Porter^ U. S. Atty., of Centerville, Iowa 
{Q. Carroll Todd^ Asst. Atty. Gen., on the brief), for the 
United States. 

Before Hook and Smith, Circuit Judges, and Reed, Dis- 
trict Judge. 
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Smith, Circuit Judge. 

Thirty-six persons, members of the National Association 
of Master Plumbers, among them Kobert Knauer, Hugh B. 
McCarten, John P. Cunningham, and Ceorge H. Wentz, 
were indicted by the District Court of the United States 
for the Southern District of Iowa, charged with a conspir- 
acy in violation of section 1 of the Sherman Act which is as 
follows : 

“Section 1. Every contract, combination In the form of tmat or 
otherwise, or eonaplracy. In restraint of trade or commerce among 
the several States, or with foreign nations. Is hereby declared to be 
illegal. Every person who shall make any such contract or engage 
In any such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by imprison! 10] ment not 
exceeillng one year, or by both said punishments. In the discretion 
of the court.” 20 Stat. 209. 

The defendants were all tried, found guilty, and Knauer, 
McCarten, Cunningham, and Wentz were sentenced, and sued 
out a writ of error in this court. It thus appears that the 
plaintiffs in error were defendants in the district court, and 
the defendant in error was the plaintiff there, and they will 
be so styled here. The record contains more than 2,300 
pages, and there are more than 660 pages in the printed 
arguments. All this has been read and carefully consid- 
ered, hut it is mapifest that the case must be treated in this 
opinion in a more condensed form. 

The first and second assignments of error complain of 
the overruling of demurrers to the indictment and the simi- 
lar overruling of the motion to quash it. The indictment 
covers 26 pages of the printed record, and we cannot, there- 
fore, set it out in full here. It in substance charged that 
from the 4th day of June, 1911, to the finding of the indict- 
ment 240 manufacturers and wholesale dealers in plumbing 
supplies, who are named, and the particular places where 
they were engaged in business are given, were engaged in 
interstate commerce in such plumbing supplies; that the 
defendants were engaged during all of said period in a con- 
spiracy in restraint of such interstate commerce in plumb- 
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ing supplies, the place of business of each of the defendants 
is given, and that each of them was a member of the Na- 
tional i^sociation of Master Plumbers; and when he held 
any ofBce therein, or in the State Association of Master 
Plumbers subordinate to the National Association, or in 
local associations so subordinate, those facts are set forth. 
The indictment further alleges that: 

**Each of said local associations has throughout said period been 
affiliated: (1) With other similar associations of master plumbers in 
all the principal towns and cities of the United States; (2) with a 
certain association in each State called the State Master Plumbers' 
Association for that State, compostHl of members whose qualifications 
for membership have consisted in their being members in good stand* 
ing of the several local associations of said State, wherever such local 
associations existed, and in their being willing to be subordinate to 
said State associations; and (3) with still another association called 
the National Association of Master Plumbers of the United States, com- 
posed of all the members of all said local and State associations, and 
to which all said local and State associations have been subordinate. 
The prime object of all said local and State associations, and of said 
National Association of Master Plumbers of tlie United States, 
throughout said period of time, as said defendants have each well 
known, has been to secure to the members thereof all the business In 
the United States growing out of the furnishing and installing of 
plumbing supplies, and this to the absolute exclusion of all others 
engaging in or endeavoring to start or carry on such business, and 
thereby unlawfully to monopolize that business. 

**To this end said members of said local and State associations and 
said National A.ssociation of Master Plumbers of the United States 
have, at all times during said period, concertedly conducterJ their 
business strictly upon a plan involving the purchasing of such plumb- 
ing supplies only from manufacturers and wholesale dealers who 
have refrained from selling or furnishing such plumbing supplies to 
master plumbers and retail dealers not members of such associations, 
and refusing to deal with manufacturers and wholesale dealers who 
have made or endeavored to make sales to master plumbers and retail 
dealers not members of said association ; and as a part of, and for in- 
mi suring adherence to and the success of said plan of business, 
said members and associations have established and maintained a 
system of espionage over the busine.s8 of said manufacturers and 
wholesale dealers and that of all i)ersoas and concerns not members 
of such associations; have systematically gathered and disseminated 
among themselves information touching acts of such manufacturers 
and wholesale dealers in the carrying on of their said business which 
were not in accord with said prime object of said associations, and 
05825®— 17— VOL 6 44 
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particularly touching sales of such plumbing supplies to persons and 
concerns not members of any of said associations ; in many instances 
have taken upon themselves to notify such manufacturers and whole- 
sale dealers of their said ‘ unethical * acts in a way to imply a threat 
of refusal to deal with, that Is to say, a boycott, and have often in 
fact boycotted, the manufacturers and dealers so offending ; and have 
busied themselves in the procuring of the passage of local laws and 
ordinances pertaining to the licensing of plumbers and the installing 
of plumbing, and in the administering of such local laws and ordi- 
nances in such manner as wrongfully to favor such associations and 
their members as against persons not members of such associations; 
and those things have been done, notwithstanding the proportion of 
the business so carried on by said members of said associations has 
v^ry greatly exceeded the proportion carried on by others, whereby 
said members of said associations have been in a position where, by 
such concerted action, they could, as they have well known, bring 
hnancial ruin to mamifacturers and wholesale dealers failing to con- 
duct their business in accord with said prime object of said associa- 
tions — all to the great humiliation of said manufacturers, wholesale 
dealers, and others who were not members of said association, and 
the serious and inexcusable oppression of many worthy persons less 
prosperous than themselves who have been ambitious to engage in, 
but who have been by said conspiracy prevented from engaging in, 
the business of master plumbers in competition with said members of 
said association, as well as to the great detriment of the general 
public, and to the scandal and disgrace of their own profession. 

“ So far as the purchasing of said plumbing supplies from manu- 
facturers thereof and wholesale dealers therein has been concerned, 
each of said defendants, throughout said period of time, has, in 
every way In his power, and in ruthless disregard of the rights of 
others, conducted his business upon the unlawful and oppressive plan 
aforesaid, well knowing the character and effect thereof, and intend- 
ing to accomplish said prime object of said associations, and so have 
put an undue, unwarranted, and unreasonable restraint upon the 
interstate trade and commerce in this indictment above described, 
particularly in said Central Division of said Southern District of 
Iowa, and have prescribed and enforced a rule for governing, and one 
which has in fact governed, said trade and commerce, and unlawfully 
have engaged, as aforesaid, in a conspiracy in restraint of trade and 
commerce among the several States contrary to said act of Congress 
and against the peace and dignity of the United States.” 

The defendants, apparently without withdrawing the plea 
of not guilty theretofore entered, filed on October 29, 1914, a 
general demurrer to the indictment, and on November 28, 
1914, filed a general and special demurrer, which we assume 
was a substitute for the original demurrer. It was elaborate, 
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but in substance was upon the grounds: First, that the in- 
dictmeut did not state facts sufficient to constitute a crime 
against the United States ; second, that it is duplicitous ; third, 
the specific purposes and acts charged as constituting a con- 
spiracy are not charged against the defendants; fourth, that 
the indictment is insufficient, vague, uncertain, indefinite, 
and informal. The ways in which the indictment is deemed 
insufficient, vague, uncertain, indefinite, and informal are 
then set forth in detail, and would cover five pages of this 
opinion. The defendants also filed a motion to quash the 
indictment substantially upon the same alleged grounds. 
[12J These demurrers and the motion to quash were over- 
ruled by the court. 

[1] It is provided by section 1025 of the Revised Statutes 
that : 

“No indictment found and presented by a arand jury in any dis- 
trict or circuit or other court of the United States shall be deemed 
insufficient, nor shall the trial, judgment, or otlior procee<l{ng thereon 
be affected by reason of any defect or Imperfection in matter of form 
only, which shall not tend to the prejudice of the defendant.” 

The question in its last analysis is: Does the indictment 
contain a sufficient accusation of crime, and do its aver- 
ments furnish the accused with such a description of the 
charge against them, as will enable them to make their 
defense and avail themselves of their conviction or acquittal 
for protection against future proceedings for the same 
offense? And it has been held that the indictment must be 
sufficient to inform the court of the facts alleged, so that 
it may decide whether they are sufficient in law to sustain a 
conviction if one should be had. United States v. Cmik- 
shanks 92 IJ. S. 542, 558, 23 L. Ed. 588; Dunbar v. United 
States, 156 U. S. 185, 191, 15 Sup. Ct. 325, 39 L. Ed. 390; 
Rosen v. United States, 161 U. S. 29, 34, 10 Sup. Ct. 434, 
480, 40 L. Ed. 606; New York Central Railroad v. United 
States, 212 U. S. 481, 497, 29 Sup. Ct. 304, 53 L. Ed. 613; 
United States v. Bennett, 16 Blatchf. 338, 24 Fed. Cas. 109^, 
1097; Hume v. United States, 55 C. C. A. 407, 118 Fed. 
689, 696. 

[2] in all charges of conspiracy, the conspiracy itself is 
the gist of the offense, and where a conspiracy is charged 
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to violate the laws of the United States, if the conspiracy 
be specifically alleged, it is not necessary to allege the details 
of the law of the United States to be violated with the ac- 
curacy it would be if the charge were directly of the viola- 
tion of the law of the United States, and not of the conspir- 
acy to violate it. WUliamaon v. United States^ 207 U. S. 
425, 446, 28 Sup. Ct. 163, 52 L. Ed. 278. 

[3] The act in question does not require that the defend- 
ants should have been engaged in interstate commerce. If 
they were all engaged exclusively in intrastate commerce, 
and they formed a conspiracy to restrain the trade of the 
manufacturers and wholesalers who were engaged in inter- 
state commerce, that would make them guilty. Loewe v. 
Lawlor, 208 U. S. 274, 301, 28 Sup, Ct. 301, 52 L. Ed. 488, 13 
Ann. Cas. 815; Nash v. United States^ 229 U. S. 373, 
879, 33 Sup. Ct. 780, 57 L. Ed. 1232; Patterson v. United 
States, 138 C. C. A. 123, 222 Fed, 599, 618. This is sub- 
stantially what is charged here. It is not necessary to their 
guilt that the conspiracy should be successful. Under the 
ancient law of conspiracy, no overt act was at all necessary 
to make out the guilt of the defendant. 

On March 2, 1867, Congress passed a law (section 30, c. 
169, 14 Stat. 471, 484), which is substantially re-enacted 
in section 5440 of the Revised Statutes and section 37 of the 
Criminal Code (.act March 4, 1909, c. 321, 35 Stat. 1096 
[Comp. St. 1913 § 10201]). In its last revision this reads: 

“ Sec. 87. It two or more persons conspire either to commit any 
offense against the United States, or to defraud the United States 
In any manner [18] or for any purpose, and one or more of such 
parties do any act to effect the object of the conspiracy, each of the 
parties to such conspiracy shall be lined not more than ten thousand 
dollars, or imprisoned not more than two years, or both.” 

The defendants are not charged under that section, but 
under section 1 of 26 Stat. 209. The act in question does 
not contain the clause that if ^one or more of such parties 
do any act to effect the object of the conspiracy,” nor any 
similar words. Under these circumstances an overt act by 
any of the defendants was unnecessary imder this section 
of the Sherman Law. Nash v. United States, 229 U. S. 
878, 878, 88 Sup. Ct. 780, 67 L. Ed. 1232; Brown v. EXfiott, 
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226 U. S. 392, 82 Sup. Ct. 812, 56 L. Ed. 1136; Eyde v. 
Vfdted States, 226 U. S. 347, 32 Sup. Ct. 793, 86 L. Ed. 
1114, Ann. Cas. 1914A, 614. 

But the further consideration of that question is not es- 
sential here, as there are a number of acts done by one or 
more of the parties to effect the object of the alleged con- 
spiracy. 

[4] It is an elementary principle of criminal pleading 
that when the definition of an offense, whether it be by 
common law or by statute, includes generic terms, it is not 
sufficient that the indictment charge the offenstt in the same 
generic terms as in the definition, but it must state the 
species — it must descend to particulars. United States v. 
Cruikshank, 92 U. S. 642, 658, 23 L. Ed. 588; United States 
V. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516. 

[5] It is claimed that the indictment is duplicitous, in 
that it charges a conspiracy to violate more than one section 
of the Sherman Law in a single count. “The court will 
never be keen to hold an indictment bad for duplicity.” 
6 Ruling Case Law, 1081. Without intimating that we 
think such a thing possible under the Sherman Law as an 
indictment being duplicitous because it charges in one count 
a violation of two or more sections of the act, we are satis- 
fied that a charge in a single count of a conspiracy to violate 
two or more laws of the United States is not duplicitous. 
Joplin Mercantile Co. v. United States, 131 C. C. A. 160, 
213 Fed. 926, 929, Ann. Cas. 1916C, 470; John Gtmd Brew- 
ing Co. V. United States, 124 C. C. A. 268, 206 Fed. 386. 
Without more, we are of the opinion that the demurrers 
and motion to quash were all properly overruled. 

[6] The indictment was returned June 4, 1914. On July 
7, 1914, the defendants were all arraigned and pleaded not 
guilty. By agreeanent of parties the case was then set for 
trial on December 8, 1914. At that time the case was upon 
application of defendants continued until February 8, 191j}. 
On February 9, 1916, the case not having been reached be- 
cause the trial judge had not reached Des Moines, the defend- 
ants filed a motion for a bill of particulars. This was sup- 
ported and resist^ by affidavits. This motion was submitted 
upon the arrival of the judge on February 10th. It was ovw- 
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ruled, both as to its merits and for the further reason that 
the same was filed without leave, and after this case had been 
twice peremptorily set for trial, and the defendants had de> . 
murred to and pleaded not guilty to the indictment herein.” 
This application was addressed to the discretion of the trial 
court, and its action thereon is not subject to review. Dun- 
lop V. United States, 165 [14] U. S. 486, 491, 17 Sup. Ct. 375, 
41 L. Ed. 799. See Rinker v. United States, 81 C. C. A. 379, 
151 Fed. 755, 759; Morris v. United States, 88 C. C. A. 532, 
161 Fed. 672, 681. Nothing need be added on this subject. 
The matter was discretionary with the trial court, and not 
only is no abuse of the discretion shown, but the long delay 
in filing the motion until the case was substantially reached a 
second time for trial fully justified the action of the trial 
court. 

[7] The sixth a.ssignment of error is to the overruling of a 
request for instructed verdict at the conclusion of all the 
evidence, and the seventh assignment is that there is no com- 
petent evidence to sustain the verdict. In Eastern States 
Lundrer Association v. United States, 234 U. S. 600, 34 Sup. 
Ct. 951, 58 -L. Ed. 1490, L. R. A. 1915 A, 788, it appeared that 
there was a combination of retail lumber dealers to distribute 
to the members of the association names of wholesale lumber 
dealers who made prices to consumers. The court said : 

retail dealer lias the unquestioned ri,c:ht to stop dealing with 
a wholesaler fur reasons sufllcient to himself and may do so because 
he thinks such dealer Is acting unfairly in trying to undermine his 
trade. ‘But,’ as was said by Mr. Justice Lurton, speaking for the 
court in Grenada Lumber Co. v. AHasissippif 217 U. S. 433, 440 [30 
Sup. Ct. 535, 54 L. Ed. 820], ‘when the plaintiffs In error combine 
and agree that no one of them will trade with any producer or whole- 
saler who shall sell to a consumer within the trade range of any 
them, quite another case is presenteii. An act harmless when done 
by one may become a public wrong when done by many acting in con- 
cert, for it then takes on the form of a conspiracy, and may be pro- 
hibited or punished, if the result be hurtful to the public or to the 
individual against whom the concerted action is directed.’ When the 
retailer goes beyond his personal right and, conspiring and combining 
with others of like purpose, seeks to obstruct the free course of inter- 
state trade and commerce and to unduly suppress competition by plac- 
ing obnoxious wholesale dealers under the coercive influence of a con- 
demnatory report circulated among others, actual or possible custom- 
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ers of the offenders, he exceeds his lawful rights, and such action 
brings him and those acting with him within the condemnation of 
the act of Congress, and the district court was right in so holding.*' 

The defendants contend that the National Association of 
Master Plumbers was organized for legitimate purposes, and 
that if it deviated from such purposes and engaged in an 
illegal enterprise as charged there is no evidence that the 
defendants, and particularly Cunningham and Wentz, ever 
joined in the proceedings to convert this organization from 
its legitimate purposes to the illegal ones charged. Very 
considerable reliance in this regard is placed upon Ryan v. 
United States^ 132 C. C. A. 257, 216 Fed. 13. This makes 
it important to ascertain from the evidence whether the Na- 
tional Association of Master Plumbers, immediately after 
the passage of the Sherman Law, was a legal organization 
which was diverted to an illegal purpose, or whether it was 
illegal from the passage of the act of 1890. The official pro- 
ceedings of the National Association of Master Plumbers 
were introduced in evidence and it appears therefrom that: 

“ For some time prior to the close of 1882, the Master Plumbers* 
Association of New York had been deeply Impressed with a conviction 
of the necessity of taking some concerted action looking towards pro- 
tection against the injury resulting to the trade through the facilities 
to purchase, at and below trade price, afford e<l to the outside public 
by manufacturers and dealers in plumbing materials. 

[15] “ A full attendance of the association was held on December 
1st, which subsequently resol ve<l Itself into a committee of the whole. 
The subject of * protection to the trade ’ was made the order of the 
day (General Locke being called to the chair), and was carefully dis- 
cussed; the result being that a committee of ten was appointed to 
devise such measures as would be best calculated to secure the needed 
protection. 

“This committee, at a subsequent meeting, was discharged, owing 
to the want of such discretionary iwwer as would enable it to act 
efficiently. A new committee of twenty-one, afterwards enlarged to 
twenty-five, was then created in its place, with Mr. T. J. Byrne as 
chairman, having a fuller scope of action for the performance of the 
duties entrusted to it. This committee met on the 10th of January 
[1883], at the Astor House, New York City, and organized by Meeting 
oflicers and appointing several sub-committees, and issued an invita- 
tion to the Association of Master Plumbers of Brooklyn to unite with 
them, which was heartily responded to. The committee Immediately 
realized that to insure success It would be necessary to seek the co- 
operation of the trade throughout the country generally, and accord*^ 
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ingly the following circular, issued by the Joint protection committees 
of the New York and Brooklyn Associations, was prepared by the 
secretary and sent broadcast all over the United States : 

Association of Master Plumbers of the City of New York. 11 West 24th 
Street. Geo. D. Scott, president. F. Reynolds, secretary.] 

“ ‘ New Yobk, January 25, 1883, 

“ the master plumpers of the United States: 

“ 'Gentlemen : The necessity of adequate protection against influ- 
ences having an Injurious bearing on our business has at last aroused 
considerable attention and create widespread discussion among the 
trade; and, as a result, the Association of Master Plumbers of the 
city of New York, together with that of the city of Brooklyn, have 
decided to take prompt and vigorous measures with a view to the 
termination of so deplorable and unsatisfactory a condition of affairs. 

** ' The associations, therefore, of the two cities, through their 
respective presidents, have appointed two committees to work in con- 
cert — the New York one consisting of twenty-flve and the Brooklyn 
one of eleven members — for the purpose of devising and considering 
the most efficient means for the better protection of our interests and 
also the immediate adoption of such plans as may best conduce to 
that end. 

“*It would scarcely be flattering to their intelligence to remind 
master plumbers of the obvious abuses which iiave crept into their 
business, or the many disadvantages under which it labors from vari- 
ous causes. Yet the best method of grappling with and suppressing 
evils so manifold and deep-lying must be matter of serious and deep 
consideration to those directly concerned. 

** * Realizing, then, that the time for action has arrived, we are 
instructed to communicate with you conildentially to enlist your ap- 
proval and cooperation,” 

It appears that: 

“The responses to this appeal were of so encouraging a character 
as to warrant the committee in taking active measures to ensure the 
formation of master plumbers associations in the principal cities and 
towns throughout the different States, with a view to paving the way 
for holding a national convention of the craft in the near future, 
and the ultimate formation of a national .association, sufficiently 
strong in numbers and united in sentiment, to command proper con- 
sideration from manufacturers and dealers.” 

Subsequently it appears the following was issued: 

[“ Committee Booms of the Associatioa of Master Plumbers of the Cities of 
New York and Brooklyn.] 

“Febbuaby 26, 1883. 

“To the master plumbers of the United States: 

“Gentlemen: The address lately issued to the Master Plumbers 
of the United States by the committee on protection of the New York 
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and Brooklyn [IS] associations, for the purpose of eliciting an ex- 
pression of the feelings of those interested In the questions to which 
it referred, has met with a response so cordial, so unanimous, and 
so far exceeding our most sanguine hopes, as to warrant them in 
laying before you a few practical suggestions as to the mode whereby 
our rights may be best protected. ♦ ♦ ♦ And now on this all 
important question of protection of our trade interests, which is really 
the pivot of the position we are striving for as an organization, it 
was necessarily alluded to only in guarded terms in our late circular ; 
nevertheless it evoked so universal and heartfelt approval that we 
are more than confirmed in the belief that this question can only be 
satisfactorily solved by a general convention of the trade.*’ 

Under these circulars the first meeting of the National 
Association of Master Plumbers took place. On taking the 
chair Mr. Mead addressed the assembled delegates. 

“ Mr. Wade. I desire, Mr. Chairman, to amend the address by strik- 
ing out the word ‘ protection ’ and substitute the words ‘ trade inter- 
ests.’ * * ♦ I simply wanted to say, Mr. Chairman, that we in 
Chicago have made up our minds to change the word ’ protection ’ as it 
occurs there to the words ‘ trade interests,’ thus giving a broader field 
to work upon. And we think that the change would be for the inter- 
ests of all of us, of all plumbers throughout the United States. 

* * * I am probably as radical as any man in this convention in 
favor of protection. I have worked hard and faithfully for it. I have 
correspondence here with me to show that w^e have carried our point 
in Chicago. We have established a careful policy, and that policy 
we will always u.se. We have brought our men to their knees. Now, 
we don’t desire that our enemies should know what we are going 
to do here in this convention, and if we use the word * protection ’ they 
will know Just what we are about; but if we should use the words 

* trade interests ’ they won’t know exactly what it means. I believe in 
fighting our enemies without gloves. I^t us establish our policy, and 
then let them come to us, Instead of our going to them.” 

The question was subsequently put on the amendment to 
strike out the word “ protection ” and insert the words “ trade 
interests,” and lost. Subsequently at the same meeting, on 
motion of Mr. Boyd, a committee of 10 was appointed to for- 
mulate a plan for protection between the dealers and master 
plumbers throughout the United States. At a later hour it 
was said: 

** It must be thoroughly a national association spreading from the 
Atlantic to the Pacific and from the north to the south. Gentlemen, 
the question of protection directly falls to the ground and is done 
When you have a national association that is broad enough so that we 
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can send forth an edict to any firm of materialmen in any city, In any 
State, and that edict goes forth that you shall protect in the different 
cities every one that sends an honest complaint, until you shall be able 
to say to any dealer: ‘Until you protect the men in the plumbing 
business in your city by preserving the proper discount, we shall not 
buy one jot or tittle of your materials/ *’ 

The next year, in 1884, the national association met at Bal- 
timore, and they adopted the following resolutions: 

“ Whereas the manufacturing and wholesale firms in plumbing ma- 
terials persist in selling to consumers to our Injury and detriment, 
placing us toward our customers in the light of extortionists, caus- 
ing endless trouble ; and 

“ Whereas the system of protecting us from this wrong which draws 
in its wake other wrongs, is Ineffective; it is absolutely necessary 
to perfect such a system, by united action, which will remove these 
evils from which we have suffered for years : Therefore be it 
“ Resolved, That we withdraw our patronage from any firm manu- 
facturing or dealing in plumbers* material selling to others than 
master plumbers. 

[17] **Resolved, That the manufacturers of gas fixtures selling to 
consumers shall not receive the patronage of any master plumber. 

**Hesolved, That the master plumbers shall demand of the manu- 
facturers and wholesale dealers in plumbing materials to sell goods to 
none but master plumbers. 

“Resolved, That this association shall keep a record of all journey- 
men and plumbers who place in buildings plumbing material bought 
by consumers of manufacturers or dealers. 

“Resolved, That any manufacturing or wholesale dealers dealing 
in wrouglit iron p|pe, who sell to consumers, shall not receive our 
patronage. 

“Resolved, That a committee be appointed by this association in 
every State and county, for the purpose of reporting to the proper 
officer at Its head in the State any violation of these resolutions. 

“Resolved, That these measures are just and necessary to our wel- 
fare and a rigid enforcement is demanded. 

“ Resolved, That this convention indorse the above, and urge upon 
the national association to perfect and adopt a uniform system of 
protection for the trade over their entire jurisdiction.*’ 

In 1885 the association met at St. Louia At this meet- 
ing President Young was aiithorized to use such measores 
as he deemed prudent in presenting the Baltimore resolu- 
tions properly before the manufacturers. The secretary 
reported that he had sent copies of the Baltimore resolutions 
to the manufacturers and jobbers throughout the country 
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for their signatures, and that the responses were almost 
universally prompt and favorable, and the following reso- 
lution was adopted: 


“Whereas the National Association of Master Plumbers, in con- 
vention assembled at Baltimore, June 25, 1884, in view of the nu- 
merous false relations which have sprung up between the manu- 
facturers, plumbers, and consumers, whereby confusion and injus- 
tice have been produced, after much thought and discussion, passed 
a resolution whereby their relative rights and duties have been 
more clearly defined; and, 

“ Whereas the manufacturers, with but few exceptions, have adopted 
the resolutions as their rule of conduct: Now, therefore. In Jus- 
tice to ourselves and in honor toward the manufacturers, we recom- 
mend the following: 

**Re8olvedt That it is tlie plain duty of this association to muintuin 
and enforce the integrity of the Baltimore resolutions, and that all 
members of the craft, in self-defense, be requested to withdraw fur- 
ther patronage from dissenting manufacturers, and stand by those 
who stand by us.** 

At the same meeting it appears that : 


“300 Baltimore resolutions sent to manufacturers and dealer in 
plumbers* material. 

“1,000 arguments and Baltimore resolutions, as an address, sent 
out by the executive committee. 

“300 pamphlets sent to the innmifacturers and dealers asking for 
signatures for the Baltimore resolution.** 

The following recommendation was unanimously adopted : 

“ We find that the ‘ Baltimore resolutions ’ have been a benefit to the 
trade throughout the country during tlie past year, Imt, believing that 
our cause will be more advanced by allowing local associations certain 
discretions in the government of their own affairs, therefore we re- 
spectfully recommend that each local association shall make the neces- 
sary arrangements for the dealers and manufacturers of their own 
locality, and that the national association shall protect them where 
such agreement has been approved by the executive committee.** 

[18 J At the fourth meeting, which was held at Deer Park 
in 1886, the Baltimore resolutions were interpreted as 
follows: 


**Re8olvedt That any firm manufacturing plumbing materials selling 
to others than master plumbers, that we withdraw our patronage 
from such firm. 

**Reaolvedf That Uie master plumbers shall demand of the manufac- 
turers and wholesale dealers in plumbing materials to sell goods to 
none but master plumbers. 
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**Resolved, That this association keep a record of all Journeymen 
and plumbers who place in buildings plumbing material bought by 
consumers of manufacturers or dealers. 

^^Resolved, That any manufacturing or wholesale dealers dealing in 
wrought-iron pipe who sell to consumers shall not receive our pat- 
ronage. 

''Resolved, That it is not the intention of the foregoing resolutions 
to prevent the interchange of patented or any other plumbing mate- 
rials between manufacturers and wholesale dealers in such goods, or 
their sale or exchange for the export trade. 

"Resolved, That no local association shall make any other agree- 
ment with manufacturers or dealers than the above. 

"Resolved, That a committee be appointed by this association in 
every State and county, for the purpose of reporting to the proper 
officer at its head in the State any violation of these rules. 

“ Resolved, That these measures are Just and necessary to our wel- 
fare, and a rigid enforcement is demanded. 

** Resolved, That this convention indorse the above, and urge the na- 
tional association to perfect and adopt a uniform system of protection 
for the trade over their entire Jurisdiction.” 

President James Allison said: 

“ The Baltimore resolutions are our own creatures, not our masters, 
and the plain, common-sense course to be pursued in regard to them 
is — instead of wrangling over our opinions — to review our experience 
calmly and dispassionately, weigh the good and evil carefully, and, 
while we remember that the standard of power in good government is 
the will of the majority, we must not forget that exact Justice to one 
is not to be secured at the cost of injustice to another.” 

At this convention the executive committee reported : 

” Your committee would also recommend that such localities where 
experience has proven that our members cannot at all times live up 
to the letter of the Baltimore resolutions without serious injury to 
themselves, that discretionary power be allowed to the local associa- 
tions, provided no action of theirs shall conflict with the spirit of these 
resolutions, and also provided that the approval of the executive com- 
mittee flrst be obtained thereto.” 

And: 

” We would also recommend that the manufacturers and dealers in 
plumbers’ supplies who have signed the Baltimore resolutions and 
carried out their spirit, and are in sympathy with the honest endeav- 
ors of the plumbing fraternity in raising the standard of their trade, 
deserve our cooperation and support, and we recommend them to the 
patronage of our fellow tradesmen.” 
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At the national association meeting held in Chicago in 
1887 the following resolution was adopted : 

** Resolved, That the national association, through its executive 
heads, appoint a member of this organization in every city and town 
in the United States under its Jurisdiction for the purpose of keep- 
ing a record of all dealers or manufacturers, or master plumbers, 
violating any of the protective resolutions of this association, said 
committee to report to the chairman on protection.” 

[19] In the language of the Supreme Court in Grenada 
Lumber Co. v. 217 U. S. 433, 441, 30 Sup. Ct. 

635, 54 L. Ed. 826, whether it would be an illegal restraint 
at common law is not now for our determination.” But 
when the Sherman Law was passed in 1890 the National 
Association of Master Plumbers had been organized for the 
“ protection ” of master plumbers against the competition of 
the manufacturers and wholesalers, and had pledged mem- 
bers not to buy of such manufacturers and dealers as sold 
to consumers, and this had been declared the pivot of the 
position we are striving for as an organization.” On the 
day that the Sherman Law became effective this organiza- 
tion became illegal under the decision of Eastern States 
Lumber Ass^n v. United States^ 234 U. S. 600, 34 Sup. Ct. 
951, 58 L. Ed. 1490, L. R. A. 1915A, 788. 

It is not our purpose to in any way limit the power of 
the members of the association to withdraw as soon as it 
became manifestly an illegal association. In other words, 
we would not deprive any member of his locus poenitentise; 
but in 1899, after the passage of the Sherman Law, at New 
Orleans the National Association of Master Plumbers adopted 
what is known as the New Orleans resolution,” as follows: 

“ That we, the master plumbers of the United States, In convention 
assembled, do hereby assert our rights to be protected in conducting 
our business as plumbers and business men, and in the future will 
purchase our supplies from those who sell only to members of the 
National Association of Master Plumbers and manufacturers and 
Jobbers in accord therewith.” 

As there were about twice as many master plumbers out- 
side the association as inside, though, generally speaking, 
the individuals outside had rather a smaller business than 
those inside, still the business of those outside was so con- 
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siderable that many of the manufacturers and dealers de- 
cided to resist the attempt, which was apparently successful 
in cutting from the list of their customers the consumers, 
and now sought to extend this to two-thirds of the plumbers. 
This resulted in a conference in New York, at which an 
agreement known as the “ New York agreement ” was made. 
This agreement was perhaps more nearly like the Balti- 
more plan than the New Orleans plan, and was agreed to 
by the National Association of Master Plumbers in 1900 at 
Baltimore. Conflicts arising under this agreement, in 1902 
at Atlantic City, what was known as the “Cleveland reso- 
lution ” was adopted, as follows: 

“That members of the National Association of Master Plumbers 
are requested to coniine their purchases of plumbing goods to manu- 
facturers and Jobbers who are willing to assist in improving the 
condition of the plumbing business, and who sell plumbing goods in 
localities where there are members of the National Association of 
Master Plumbers only to recognized master plumbers whose names 
appear in the National Directory of Master Plumbers, published 
under the supervision of the National Association of Master 
Plumbers.” 

It thus satisfactorily appears that the national associa- 
tion was called for the purpose of doing what is now a 
violation of law, and such purpose was “the pivot of” its 
position. Instead of withdraw [ 20 jing when it became ille- 
gal, members by remaining such, and continuing without 
objection when the association increased the already illegal 
restraint, became guilty under the Sherman Law without 
proof of any individual participation in any overt act. The 
institution, if the law had been as it now is, would have 
been illegal from its inception, and all who joined it with 
knowledge of its purposes, and remained members after 
the Sherman Law was passed, and made no effort to with- 
draw, or have the association withdraw, from its illegal 
course, are subject to conviction for conspiracy under the 
law. It seems needless to say that we do not mean that any 
person could be punished for joining this association prior 
to the passage of the Sherman Law, nor do we mean that 
a person could be punished who did not know of the illegal 
lines it was pursuing subsequent to the passage of that law, 
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nor could any one in any way be deprived of his locus 
pcenitentise; but one who was a member when the act of 
July 2, 1890, was passed, or who subsequently became a mem- 
ber, and who knew the illegal purpose of the association, 
and never withdrew from it or repudiated its illegal meth- 
ods, is guilty under the act in question. 

The case is not analogous to Ryan v. United States, 13tJ 
C. C. A. 257, 216 Fed. 13, because in that case a society 
was created for a wholly lawful purpose and diverted to an 
illegal one, while in this case the very pivot of the associa 
tion was the illegal conspiracy as soon as the Sherman Law 
was passed. As it appears that all of the defendants were 
members of the National Association of Master Plumbers, 
there was sufficient evidence to permit a conviction of all 
of them, and the motion to direct a verdict was correctly 
overruled. 

We might add that the National Plumbers’ Association 
issued two books, one, known as the “ Brown Book,” which 
contained a list of manufacturers and wholesalers “in ac- 
cord ” with the asociation, and the other, known as the “ Red 
Book,” which contained originally a list of members of the 
National Plumbers’ Association and all other known master 
plumbers. Subsequently, having upon the advice of the De- 
partment of Justice suspended the publication of the Brown 
Book, the Red Book was changed so as to contain the names 
of members of the National Plumbers’ Association and no 
others. It is manifest that the Brown Book was to furnish 
the members of the National Master Plumbers’ Association 
the names of those who would yield to the as-sociation on the 
question of sales to customers, and later on sales to others 
than members, and was as long as it existed the strongest 
evidence of the conspiracy charged; but, no sooner was the 
Brown Book abolished, than the association approached the 
subject from the other side, and, being no longer able to 
notify members who yvere “ in accord,” they by the restric- 
tion of the Red Book to the members of the association noti- 
fied those “ in accord ” who they could sell to. The Red Book 
identified the parties referred to in the Cleveland resolutions 
as those “ whose names appear in the National Directory of 
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Master Plumbers publislied under the supervision of the 
National Association of Master Plumbers.” 

The motion to direct a verdict was correctly overruled, and 
the [31J seventh assignment of error must be treated in the 
same manner by this court. 

[8] Assignments 8 to 14 are to the admission of the testi- 
mony quoted by this court and similar evidence. No ob- 
jection was made to this evidence on the day it was offered. 
The importance we have assigned to this class of evidence in 
consideration of the sixth and seventh assignments shows its 
admissibility in the view of this court. There are nearly 20 
other assignments of errors based on rulings on admitting 
evidence. Suffice it to say that most of the evidence was 
clearly admissible. In cases where the evidence is not mani- 
festly admissible, it appears to be without legal prejudice, 
and finally the court by its charge, to which no exceptions 
were taken, took from the jury most of this evidence. 

Without expressing any opinion as to its applicability, we 
may add that Eevised Statutes, § 1011 (Comp. St. 1913, § 
1672), contains the following: 

“There shall be no reversal in the Supreme Court or In a Circuit 
Court upon a writ of error ♦ ♦ ♦ for any error in fact.” 

Without more, after the most careful study of all the 
record, we can find no error, and the judgment of the District 
Court as to all the defendants who sued out the writ of error 
is affirmed. 

Hook, Circuit Judge. 

I concur in the affirmance, because of the practical con- 
struction and use by the association of its paper constitution 
and resolutions. This was not sporadic or exceptional, but 
was so general and persistent as to disclose an unlawful pur- 
pose of the organization, of which the complaining defend- 
ants must have been cognizant. 
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UNITED STATES i;. BOPP ET AL. (two cases.)* 

(District Court, N. D. California, First Division. November 11, 1916.) 

[287 Fed. Rep., 283.] 

CoNSPiBACT 27 — Overt Act — ^Necessity. — ^A violation of the Sherman 
Act (act July 2, 1890, c. 647, 26 Stat. 209) is complete, where a con- 
spiracy to do acts in restraint of trade is entered into, though no 
overt act is committed.* 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §8 38, 89; 
Dec. Dig. 27.] 

Conspiracy 27 — Overt Acts — Necessity. — ^The offense denounced by 
Criminal Code (act March 4, 1909, c. 321) 8 37, 35 Stnt. 1096 
(Comp. St. 1913, 8 10201), declaring that if two or more persons 
conspire to commit any offense against the United States or to de- 
fraud the United States, and one or more such parties do any act to 
effect the object of the conspiracy, each shall be punished, is not 
completed until an overt act is committed. 

[Ed. Note. — For other cases, see Conspiracy, Cient. Dig. 88 38. 39 ; 
Dec. Dig. 27.1 

Criminal Law 620(2) — Trial — Consolidation of Indictments. — 
Defendants were charged with a conspiracy to do acts in restraint 
of trade, in violation of the Sherman Act, and also with a con- 
spiracy, under Criminal Code, 8 37, to violate section 13 (Comp. St. 
1913, 8 10177, declaring that whoever, within the territory or Juris- 
diction of the United States, begins or sets on foot, or provides or 
prepares means for, any military expedition or enterprise, to be 
carried on from thence against the territory or dominions of any 
foreign prince or State or people with whom the United States are 
at peace, shall be punished. The indictment under the Sherman 
Act charged no overt act, but charged that the conspiracy was en- 
tered into within the district, while the indictment under section 
37 charged the commission of an overt act witliln the district, 
although the contemplated activities would take a wide range. 
Both conspiracies were directed against the munitions trade of the 
United States with Stance, Russia, England, and Japan, and de- 
fendants’ purpose w’as to prevent the shipment or transportation of 
munitions of war to such countries, either by destroying munition 
plants in the United States or destroying ships and railroads out- 
side of the United States engaged in carrying munitions. Held 

^ The defendants were convicted and sentenced to fine and Imprison- 
ment The case is pending on error in the Circuit Court of App^iif, 
Ninth Circuit. 

* Syllabus copyrighted, 1917, by West Publishing Company. 

96825"— 17— voL 6 46 
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that, as ihere was an identity of parties and of snbjeet matter, and 
both conspiracies were entered into in the same district, though de- 
fendants were indicted under the Sherman Act for their con- 
spiracy against munition plants in the United States, the indict- 
ments should be consolidated and tried together for convenience. 

[Ed. Note. — ^For other cases, see Criminal Law, Gent. Dig. I 1376; 
Dec. Dig. 620(2).] 

Franz Bopp and others were charged with conspiracy to 
do acts in restraint of trade, in violation of the Sherman 
Act, and with conspiracy under Criminal Code, § 37, to vio- 
late section 13, and the Government moves to consolidate the 
two indictments. Motion granted. 

See, also (D. C.) 230 Fed. 723; (D. C.) 232 Fed. 177. 

John W. Preston,, U. S. Atty., and Annette Ahhott Adams, 
Asst. U. S. Atty., both of San Francisco, Cal. 

J. P. O'Brien, of San Francisco, Cal., and Samuel Platt, 
of Carson City, Nev., for defendants Cornell and Crowley. 

[284] George A. McGowan, of San Francisco, Cal., for 
defendant Von Brincken. 

SulUvan <& Sullivan and Theo. J. Roche, of San Fran- 
cisco, Cal., for defendants Bopp and Von Schack. 

Dooumq, District Judge. 

Each of two indictments pending in this court charges 
the defendants Bopp, Von Schack, Von Brincken, Van Kool- 
bergen, Cornell, Crowley, and Smith with a conspiracy. 
The first, No. 5870, charges a conspiracy to do certain acts 
in restraint of trade, in violation of section 1 of act July 2, 
1890, c. 647, 26 Stat. 209 (Comp. St. 1913, § 8820), commonly 
known as the Sherman Act. The second. No. 5885, charges 
a conspiracy under section 37 of the Criminal Code to violate 
section 13 of the same code; that is to say, a conspiracy to 
begin and set on foot, and provide and prepare the means 
for, certain military enterprises to be carried on from with- 
in the territory and jurisdiction of the United States against 
the territory and dominions of the king of Great Britain, 
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a foreign prince with whom the United States was at peace. 
To each indictment the defendants Bopp, Yon Schack, Von 
Brincken, C!omell, and Crowley have interposed a plea of 
not guilty, and the causes, being at issue, have both been set 
for trial for December 4th of this year. 

[1-3] The Government has moved that the court order 
that the two indictments be consolidated and tried together, 
under section 1024 of the Revised Statutes (Comp. St. 1913, 
§ 1690) , which is as follows : 

“ When there are several charges against any person for the same 
act or transaction, or for two or more acts or transactions connected 
together, or for two or more acts or transactions of the same clns.s 
of crimes or offenses, which may be properly Joined, instead of hav- 
ing several indictments, the whole may be joined in one indictment 
in separate counts; and if two or more indictments are found in 
such cases, the court may order them to be consolidated." 

This motion is resisted by the defendants. 

The Government claims that these indictments may be 
consolidated, because they come within all three of the pro- 
visions of section 1024 ; that is to say, that they are charges 
which may be properly joined, and (1) that they are against 
the same persons W the same acts or transactions; (2) that 
they are against the same persons for acts or transactions 
connected together; (3) that they are against the same per- 
sons for acts or transactions of the same class of crimes or 
offenses. 

Affidavits have been presented in support of the motion 
and also in opposition thereto. However, the question as 
to whether the indictments do fall within any or all 'of the 
provisions above set forth may be determined here from 
an inspection of the documents themselves, unaided by any 
extraneous evidence. Turning to the indictments, it ap- 
pears therefrom that each charges a conspiracy on the part 
of all the defendants and none others ; that both conspiracies 
were ratered into at the same time and place, and that 
each was directed against the commerce then carried on 
between the United States and foreign nations, particularly 
between the United States and France, Russia, England, and 
Japan, which nations were at war with Germany [285] and 
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AustrO'Hungaiy; that the ultimate purpose of each was 
to prevent the shipment or transportation of munitions of 
war to the countries last named; that the methods by which 
such shipment or transportation was to be prevented, as 
set forth in each indictment, were the same, and this was 
to be accomplished by blowing up, by means of bombs, 
dynamite, and other explosives, the plants in this country 
that were engaged in the manufacture of such munitions 
of war, and various ships and railroads here and in Canada 
that were engaged in transporting them. 

In so far as these activities were to be directed against 
the manufacturing plants in this country, and railroads and 
ships generally engaged in the transportation of such mu- 
nitions of war as were manufactured therein, it is claimed 
that a conspiracy existed in violation of the Sherman Act; 
and it is so charged in indictment No. 5870. In so far as 
the activities were to be directed against railroads in Canada, 
and certain designated ships belonging to some one or other 
of the nations mentioned, for the pur2)ose of preventing the 
transportation of men, horses, and munitions of war to 
such nations, it is claimed a conspiracy existed to set on 
foot a military enterprise; and this is the charge contained 
in indictment No. 5885. This brief statement of the mat- 
ters embraced in the two indictments seems to me sufficiently 
to show that the charges contained in them are charges for 
acts and transactions connected together within the mean- 
ing of section 1024, and I am also satisfied that they are 
such charges as may be properly joined. 

In the indictment (5870) charging a violation of the Sher- 
man Act no overt act is averred, as under that statute the 
ofiense is complete when the conspiracy is entered into. In 
the other indictment (5885) certain overt acts are alleged, 
as the offense of conspiracy under section 37 of the Criminal 
Code is not complete until such overt act is done by one of 
the conspirators to effect the object thereof. The defendants 
are not charged with actually having set on foot a military 
enterprise, but with having conspired to do so, and while the 
indictment alleges a conspiracy directed against railroads in 
Canada, and vessels belonging to the various nations, Great 
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Britain, Russia, France, and Japan, the location of which is 
not given, yet this conspiracy is averred to have been entered 
into at San Francisco, in this district, and eVery overt act 
charged, save one, is alleged to have been committed here, 
so that, while the contemplated activities as charged would, 
‘if carried out, have taken a wide range, the real things 
against which the defendants are called upon to make de- 
fense are alleged to have occurred here. In the alleged vio- 
lation of the Sherman Act, the conspiracy is axerred to have 
been entered into here. The cases, therefore, would present 
no more difficulty than is frequently encountered where there 
are several counts in a single indictment. 

The Government claims that there will be a great number 
of witnesses in attendance, whose testimony will bear directly 
upon the matters charged in each indictment; that the proofs 
offered in support of one will to a great extent support the 
other; and that it would be to the real interest of both the 
Government and the defendants that both charges be heard 
together. Defendants contend that they will be [386] 
greatly prejudiced as to each if both indictments are tried 
together, for the reason that such testimony as is admissible 
in support of but one of the indictments would necessarily 
affect the minds of the jury adversely upon the other. This 
is not necessarily true, and may not be true at all. But to 
the extent that it may be true in the present instance it 
would seem to be true in every instance where different 
charges are tried together, whether embraced in a single 
indictment, or in two or more indictments consolidated for 
trial. I can conceive of no possible injury that defend- 
ants will suffer by the submission of both indictments to 
the same jury, and see no reason why this should not be 
done, and many reasons why it should. The motion will 
therefore be granted and the indictments consolidated for 
trial; and it is so ordered. 

I am authorized to say that Judge Hunt, with whom I 
have conferred, agrees with this conclusion. 
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THOMSEH ET AL., COMFOSIEO THE HEM OF THOHSEH 4b 
COMPANY, V. CATSEB ET AL., COMPOSING THE FIBM OF 
CAYSEB, IBVINE & COMPANY, ET AL.« 


ERROK TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND 

CIRCUIT. 

No. 2. Argued April 28, 29, 1914; restored to docket for reargument 
June 21, 1915; reargued January 19, 22, 1917. — Decided March 
6, 1917. 

[243 U. S., 66.] 

For review In this court of a final judgment of the Circuit Court of 
Appeals directing that an action be dismissed, the writ of error 
should go to tJiat court ; and its efficacy is not impaired by the cir- 
cumstances that, before allowance of the writ by that court, 
the trial court, obeying the mandate, has entered Judgment of dis- 
missal and has adjourned for the term before any application has 
been made to recall its action.^ 

When parties in the Circuit Court of Appeals, desiring to shorten the 
litigation by bringing the merits directly to this court, consent that 
a final judgment may be made against them in lieu of one remand- 
ing the cause for a re-trial, the consent Is not a waiver of errors 
relied on, and a final judgment entered as requested is revlewable 
here. 

Foreign owners of steamship lines, common carriers between New 
York and ports in South Africa, formed a combination, or “ con- 
ference,” to end competition among themselves and suppress it 
from without. They adopted uniform net tariff rates, and, for the 
purpose of constraining shippers to use their ships and avoid others, 
exacted deposits (“primage”) of ten per cent of and in addition to 
the net freight charges, to be repaid as rebates or “ commissions ” 
in each case upon the lapse of a period of many months, but then 
[67] only if the shipper, up to the date set for repayment, had used 
the vessels of the coalition to the exclusion of all competitors. In 
respect of particular consignments the shipper’s right to the refund 
was made similarly dependent on the “ loyalty * ** of his consignee 
te vessels of the combination. The hold thus gained on shippers, 
through the accumulation of their deposits, enabled the coalition 
to maintain its tariff and custom, in general, while cutting rates 
with competitors in particular cases by means of “ fighting ships.” 
Several Important rivals were gathered into the combination from 

*For prior opinions (149 Fed. Rep., 933), see vol. 8, p. 108; (166 

Fed. Rep., 251), see vol. 3, p. 548; (190 Fed. Rep., 536), see vol. 4, 

p. 882. 

^Syllabus and statements of arguments copyrighted, 1917, by The 

Banks Law Publishing Company. 
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time to time, and a virtual monopoly was effected. Held, that the 
combination violated the Sherman Act 
Common carriers are under a duty to compete, and are subject in 
a peculiar degree to the policy of the Sherman Act. 

A combination is not excusable upon the ground that it was induced 
by good motives and produced good results. 

The conduct of property embarked in the public service is subject 
to the policies of the law. 

The fact that the participants might have withheld the commercial 
service they rendered, 1. e., stayed out of the business, can not 
Justify an unlawful combination. 

A combination affecting the foreign commerce of this country and 
put in operation here, is within the act although formed abroad; 
and 

Those who actively participate in managing the affairs of tlie combina- 
tion in this country are liable under $ 7 although they are not the 
principals. 

When more than a reasonable rate is exacted as a result of an un- 
lawful combination, the excess over what was reasonable affords 
a basis for the damages recoverable under § 7, and whether, and to 
what extent, such rate, was unreasonable are questions determinable 
by the Jury, on proper evidence and Instructions. 

When claims for damages for loss of custom are definitely stated, 
a charge advising the Jury that the burden of proof is on the plain- 
tiff, that they must not allow speculative damages, and that they 
arc not required to guess at amounts but should be able to cal- 
culate them from the evidence, sufficiently guards against the danger 
of supposititious profits being considered as an element of the 
verdict. 

Semble, that a general verdict for an amount which equals a par- 
ticular claim of damages and interest may be assumed to have been 
responsive to that claim alone, although there were others which 
were submitted to the Jury. 

Failure to give an instruction upon the burden of proving rates un- 
[68] reasonable, held, at most a harmless error, in view of a pains- 
taking trial and careful instructions upon the estimation of damages. 
The trial court in its sound discretion may allow a new cause of action 
to be set up by amendment of the complaint. 

190 Fed. Rep. 536, reversed. 

Action, brought in the Circuit Court of the United States 
for the Southern District of New York, by plaintiffs in 
error against defendants in error and others under the 
Sherman Act to recover damages for injuries sustained as 
the result of a combination in restraint of foreign trade. 

The defendants, it is charged, being common carriers be- 
tween New York and South African ports, did, under cer- 
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tain company names, sometime prior to December, 1898, enter 
into a combination and conspiracy in restraint of trade and 
commerce between New York and ports in South Africa 
to be rendered effective by making certain discriminations 
in rates of freight to be charged which were calculated 
to coerce and prevent plaintiffs and other shippers and 
merchants similarly situated from employing such agencies 
and facilities of transportation as might be afforded them 
by other common carriers. 

For such purpose they united under the name of “The 
.South African Steam Lines” and distributed a circular^ 

‘ “ The South African Steam Lines. 

“ Notice tp Shippers in the United States. 

‘‘ Commission in Respect of Shipments by Steam and Sailing Vessels. 

“London, Slst December, 1898. 

“1. Shippers to all Ports of the Cape Colony and of Natal, and 
to Delagoa Bay, are hereby informed that until further notice, and 
subject to the conditions and terms set out herein each of the under- 
named Lines will pay Shipiiers by their Line a commission of ten 
per cent., calculated upon the net amount of freight at tariff rates 
received by such Line from such Shippers on their shipments from 
the United States to South Africa. 

“2. The said Commission to be computed every six months up 
to the Slst January and Slst July in each year, and to be payable 
nine months after such respective dates to those shippers only who, 
until the date at which the Commission shall become payable shall 
have shipped exclusively by vessels despatched by the und«rnamed 
Lines respectively from the United States to Ports of the Cape 
Colony, Natal, and Delagoa Bay, provided that such shippers, either 
as Principals or as Agents, have not directly or indirectly made or 
been Interested in any shipments to any of the aforesaid Ports by 
vessels other than those despatched by the under-named, and also 
provided that the Statement of Claim for such commission shall be 
made in the annexed form, within twelve months of the date of 
shipment, to the Line which shall have carried the goods in respect 
of which the Commission is claimed. 

“3. The above commission is not payable on the goods of any 
Consignee who directly or indirectly imports goods by vessels other 
than those despatched by the under-named Lines. 

“(Subscribed) American & African Steamship Line. 

Union-Clan Line. 

“All previous notices to Shippers or Consignees with reference to 
returns on Freight are cancelled, 

“Note. — ^The above Commission will be payable to the Shippers 
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[•®1 (Exhibit A) promising to pay shippers by their lines 
10% upon the net amount of freight at tariff rates received 
on shipments from the United States to Africa, the com- 
mission to be computed every six months up to the thirty- 
first of January and the thirty-first of July in each year and 
to be payable nine months after such respective dates, but 
only to shippers who shipped exclusively by their lines to 
certain African ports, and provided that the shippers di- 
rectly or indirectly have not made or have not been interested 
in any shipments by other vessels. 

The commission is not payable on the goods of any con- 
signee who directly or indirectly imports goods by vessels 
other than those dispatched by the combining lines. 

These terms, it is charged, are against public policy and 
in restraint of trade. 

About the middle of the year 1901 the defendant Deutsche 
DampschifFahrts Gescllschaft, Hansa, and the firm of Funch, 
Edye & Co., as its agent, offered to transl70)port merchan- 
dise to South African ports at reasonable rates and lower 
than those imposed by the other defendants. Thereupon 
the other defendants, for the purpose of avoiding the com- 
petition of those carriers, accepted them into the scheme and 
combination and there was agreement between them to con- 
tinue the monopoly, and another circular was issued like the 
first, including only the additional announcement that the 
Deutsche DampschifFahrts Ge.sellschaft, Hansa, had been 
added as one of the parties to the first-named agreement. 
The circular is attached to the complaint as Exhibit B. 

Subsequently the defendants adopted a verbal agreement 
that altered the circulars to the effect that the so-called 
“ loyal ” consignees could collect the so-called rebates regard- 
less of whether the shippers were also loyal; but on the 
condition that where the shippers and consignees were both 
loyal the rebates would be paid to the shippers, while if 
the consignee alone were loyal the rebate would be paid by 
the defendants in London direct to the .so-called loyal con- 
signee. 

Defendants have not dispatched steamers to African ports 
at stated and regular dates but have placed steamers on 
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berth to receive general cargo only at such times and for 
such ports in South Africa as they deemed best for their 
private gain and profit. 

By reason of the monopoly so created by defendants, ship- 
pers — among whom arc plaintiffs — ^have been compelled to 
submit to hardships and inconvenience, and to pay unrea- 
sonable and higher rates to such extent as to leave at the 
present time in the possession of defendants collectively, 
as plaintiffs are informed, about one and one-half million 
dollars representing the extortion of their rates, and that 
of such amount £1,112, 7s. lid. has been extorted from 
plaintiffs. 

Two steamship companies, the Prince Line and the Hous- 
ton Line, have since the spring of 1902 offered to [71] carry 
from the United States to South African ports merchandise 
for a reasonable and remunerative rate lower than that ex- 
acted by defendants. 

Defendants, to prevent such steamers from competing, 
have, in addition to the terms imposed on the South African 
trade by the circulars above mentioned, imposed further 
conditions which, while they ostensibly reduced the lower 
rate of freight and announced that defendants would pay 
the greater difference arising therefrom, by them called a 
.special commission, they still exacted the payment of the 
higher rates, by them called tariff rates, at the time of ship- 
ment and imposed the following further conditions: (1) 
Precedent to the payment of such difference they require 
all shippers to be loyal to them. (2) Each shipper to dis- 
close the name of his consignee. (3) The difference in rates 
to be computed only on those steamers which would come 
into direct competition with the steamers of either the Prince 
Line or the Houston Line, called by defendants “fighting 
steamers.” (4) The special commission or rebate to be 
granted only on limited amounts of freight room, to be al- 
lotted at the will and discretion of defendants, additional 
freight room to be paid for at the higher rate under the 
conditions expressed in the circulars. 

These additional conditions are intended to further restrain 
trade and in fact have prevented shippers who had already 



THOMSEK V. OAYSEB. 


715 


Statement of the Case. 

shipped goods under the original conditions imposed by the 
circulars from further exporting as much merchandise to 
South African ports at reasonable rates offered other 
shippers. 

To further secure the monopoly of the carrying trade 
to such ports and oust competition defendants have thi'eat- 
ened to withhold and have withheld by way of forfeit the 
repayment of the so-called rebates from all those, among 
whom are plaintiffs, so-called by them “ loyal shippers ’■ and 
“loyal consignees,” as aforesaid, |72] “who would not con- 
tinue to remain loyal under the additional conditions super- 
imposed as aforesaid.” 

For illustration plaintiffs adduce two instances when they 
were obliged to pay higher rates on a portion of the ship- 
ments, which rates were higher than those offered by the 
opposition lines, and defendants threatened, if plaintiffs 
made the shipments over the latter lines upon the more 
favorable terms, to withhold from repaying plaintiffs all 
sums previously so compulsorily paid by plaintiffs. 

Plaintiffs are informed and believe that since the opposi- 
tion lines have offered to carry freight to South African 
ports defendants have, by reason of their cf)iispiracy, refused 
to allot uniform and proportionate freight room on their 
steamers and have arbitrarily discriminated between several 
shippers and even against the so-called “ loyal ” shippers 
and consignees, with the unlawful intent that the moneys 
so held by them would be sufficient security to prevent such 
shippers or consignees from making shipments of or im- 
porting their goods by the competing vessels. 

By reason of the conspiracy plai:itiff and others simi- 
larly situated have been compelled either not to ship at 
all and to lose a great deal of their trade or to ship on 
defendants’ steamers a small portion of merchandise at 
the lower rates and the remainder, of the same class and 
even of the identical lot of merchandise, at the higher rates, 
which is practically prohibitive of any trade whatever by 
reason of the fact that the substantial difference between 
the two rates would be a discrimination against the various 
consignees and customers of plaintiffs and the various ship- 
pers and customers of other shippers by the same steamer. 
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The conspiracy violates the laws of the United States 
and especially the Act of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce against unlawful Kestraints 
and Monopolies.” 

[73] Plaintiffs allege damages in the sum of £1,112, 7s. 
lid., c(jual to $5,560, for which they pray as the excess over 
a reasonable rate, and the further sum of $10,000 damages, 
and the trebling of these sums. 

The defendants, by their company names, filed separate 
answers in which they deny some of the allegations of the 
complaint and admit others. They deny conspiracy and 
combination for the purpose or with the effect set out in 
the complaint. They admit the making and issuing of the 
circulars designated A and B in the complaint, but deny 
that they have the effect or were intended to have the effect 
ascribed to them. 

They admit the refusal to pay plaintiffs certain claims 
as rebates, but deny the distinction between loyal shippers 
and loyal consignees and all of the inferences and assertions 
in regard thereto. 

As a separate defense they allege that all freight carried 
by them for plaintiffs was carried on bills of lading, each 
of which contained on its face the statement of the amount 
of freight to be paid an<i in respect to which in every instance 
plaintiffs either paid the freight or agreed to pay the amount 
of freight stated in the bill of lading and in each instance 
gave a due bill which was subsequently paid; that the pay- 
ments were made freely and voluntarily and without protest; 
and that so far as any of the payments were made pursuant 
or with reference to the printed circulars plaintiffs cooper- 
ated knowingly in such transactions and cannot now be 
entitled to any relief on account of payments of freight made 
thereunder. 

It was prayed that the complaint be dismissed. 

Upon the issues thus formed there were two trials. At 
the conclusion of the testimony on the first trial the court 
considered that no cause of action was established under 
the Sherman Law and upon motion of defendants dismissed 
the complaint. 149 Fed. Sep. 933. 
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[74] The judgment was reversed by the Circuit Court of 
Appeals (October, 1908). 166. Fed. Bep. 251. 

Upon the return of the case to the Circuit Court it was 
tried to a jury, resulting in a verdict for plaintiffs against 
the defendants composing the firms of Cayser, Irvine & Com- 
pany; Barber & Company; and Norton & Son, the action 
as to the other defendants having abated or been dismissed 
by the court. 

The judgment recites that the action was brought under 
the Act of Congress of July 2, 1890, and that a verdict had 
been rendered against the defendants above named for the 
sum of $5,600, with interest in the sum of $1,973.06, in all 
$7,573.06; that thereupon the court directed the clerk to 
treble the amount of the verdict pursuant to the terms of 
the act of Congress, making the amount $22,719.18, and that, 
the parties consenting, the court fixed $2,500 as an attorney’s 
fee. The judgment was reversed by the Circuit Court of 
Appeals, one member dissenting (July, 1911). 190 Fed. 

Rep. 536. 

The Circuit Court at the first trial (Judge Hough sitting) 
was of opinion that the testimony did not establish that 
the combination charged against defendants was in unrea- 
sonable restraint of trade. The Circuit Court of Appeals 
expressed a different opinion. The court said that the sub- 
stance of the complaint was that defendants were engaged 
as carriers in South African trade and had entered into 
a combination in restraint of foreign trade and commerce 
in violation of the act of Congress by means of a scheme 
under which they united as “The South African Lines,” 
fixed rates, and shut off outside competition by requiring 
shipp§rs to pay a percentage in addition to a reasonable 
freight rate, which they should receive back in case — and 
only in case — they refrained from shipping by other lines. 
And the court said the evidence showed the existence of a 
“conference” for the purpose of fixing and maintaining 
rates and a return “commission” to “loyal” [75] shippers. 
The manifest purpose of the combination and its effect were, 
it was further said, to restrain competition and that it was 
therefore in contravention of the Federal Anti-Trust Act. 
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The court considered that whether the restraint was rea- 
sonable or unreasonable was immaterial under the decisions 
of this court, or whether the combination was entered into 
before or after plaintiffs commenced business, the statute 
applying to continuing combinations, or whether the com- 
bination was formed in a foreign country, as it affected the 
foreign commerce of this country and was put into operation 
here. And as the plaintiffs had alleged damage, the court 
decided that they were entitled to an opportunity to prove 
it and remanded the case to the Circuit Court. 

Upon the second appeal the court declared a change of 
view, saying: ‘‘When this case was in this court before 
we said, upon the authority of the decisions of the Supreme 
Court as we then interpreted them, that whether the restraint 
of trade imposed by the combination in question was reason- 
able or unreasonable was immaterial,” and that it was “ also 
apparent from the record that the Circuit Court upon the 
second trial in holding as a matter of law that the combina- 
tion shown was in violation of the statute, acted upon the 
same view of the law.” And further: “In the light of 
the recent decisions of the Supreme Court in the Standard 
Oil and Tobacco Cases, the construction so placed upon the 
statute by this court and the Circuit Court must be re- 
garded as erroneous and a new trial must be granted unless 
the contentions of the parties are correct that, upon the 
facts shown, this court can now determine the legality 
of the combination.” 

The court then said that it was impossible to hold that 
the record disclosed a combination in unreasonable restraint 
of trade, but that it would be unduly prejudicial to plain- 
tiffs to reverse the judgment with instructions to [76] dis- 
miss; that as the plaintiffs had presented their case in 
view of the decision of the court that the reasonableness 
of the restraint was immaterial, it would be unjust to them 
to dismiss the complaint because their proof did not con- 
form to another standard, and that upon another trial the 
plaintiffs might be able to “produce additional testimony 
tending to make out a case within the Supreme Court de- 
cisions referred to.” Accordingly, the court remanded the 
case for a new trial. 
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Subsequently a rehearing was granted on petition of plain- 
tiffs, who waived any right to a new trial and consented 
that the case should be disposed of one way or the other. 
As a result of the rehearing the mandate was recalled and 
the judgment reversed with instructions to enter an order 
dismissing the complaint. 

This writ of error was then allowed. 

Mr. A. Leo Everett and Mr. Lorenzo VUo for plaintiffs 
in error: 

Shippers are peculiarly at a disadvantage and carriers 
are forbidden to subject them to unreasonable conditions. 
Lockwood V. New York Centred R. R, Co.., 17 Wall. 357; 
Menaeho v. Ward, 27 Fed. Eep. 259. The maxim volenti 
non fit injuria therefore does not apply. The ten per cent, 
payments were made under duress. Swift Company v. 
United States, 111 U. S. 22. The parties were not in pari 
delicto. Duval v. Wellman, 124 N. Y. 156; Interstate Com- 
merce Commission v. Texas c& Pacifio R. R., 52 Fed. Kep. 
187; Loder v. Jayne, 142 Fed. Rep. 1015. Tender of goods 
and protest by plaintiffs, and refusal to carry by defendants 
were unnecessary. 

Unreasonable or coercive rates of freight are recoverable. 
Texas <& Pacips Ry. Co. v. Ahilene Cotton Oil Co., 204 U. S. 
426; Herserman v. Burlington, Cedar Rapids & Northern 
Ry. Co., 63 Iowa, 732; Parker v. Great Western R. R. Co., 
7 M. & G. 263. 

[77] All parties to the unlawful combination are liable in 
solAdo. Atlanta v. Chattanooga Foundry, 127 Fed Rep. 
23; Interstate Commerce Commission v. Texas <& Pacifto 
R. R., Supra; Loder v. Jayne, supra. 

Agents of principals are equally responsible in solido 
with all parties to the illegal combination. See Leonard v. 
Pool, 114 N. Y. 871. 

The jury found that the ten per cent, exaction was an 
unreasonable and coercive rate. There is no doubt that the 
verdict was for the amount so exacted and paid, and not 
for other items of damage which plaintiffs had claimed. 
This establishes in itself that the effect of the combination 
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was unreasonable. Non-competitive rates are presumably 
unreasonable, especially where the lack of competition is 
the achievement of the party fixing the rate. China and 
Japan Trading Co. v. Georgia R. R., 12 I. C. C. 241; Taft, 
J., as quoted with approval in Addyston Pipe <& Steel Co. 
V. United States, 175 U. S. 211, 237; Menacho v. Ward, 
supra. 

That the Anti-Trust Act was violated is plain under 
Standard Oil Vo. v. United States, 221 U. S. 1; United 
States V. American Tobacco Co., 221 U. S. 106; and Nash v. 
United States, 229 U. S. 373. The court’s reasoning in the 
first of these cases is directed to the question whether the 
acts complained of, and claimed to have benefited the trade, 
were reasonably to be held in restraint of trade; whether 
they were within the condemnation of the statute, reason- 
ably construed, considering the contracts or agreements, 
their necessary effect, and the character of the parties by 
whom they were made. But a “reasonable construction” 
of the statute is far different from an examination into the 
reasonableness of the restraint. The examination into the 
reasonableness of the cause of the restraint is what calls 
for a reasonable construction of the statute. When by a 
reasonable construction of the statute, the acts complained 
of are found to cause acttially [78 J or potentially a restraint 
of trade within the meaning of the prohibition, a further 
inquiry as to the reasonableness of its effect is immaterial. 

This combination is not an “aggregation of capital” 
necessary for the development of trade; nor is it a unifica- 
tion of interests to cheapen freight rates or general ex- 
penses, but it is avowedly a combination to suppress compe- 
tition among the constituents and keep away outside com- 
petition, by coercive means. It is prejudicial to the public 
interest of the United States. Nash v. United States, supra; 
United States v. Pacific <& Arctic Ry. dk Nav. Co., 228 
U. S. 87. 

The doctrine of Mogul Steamship Line v. McGregor, 
31 L. R. 554 (1888) ; 23 L. R. 598 (1889) ; 17 App. Cases, 
25 (1891), was not approved by this court in the Standard 
OU Case; it was based on the Britii^ legislative policy 
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of the time, and differs from the earlier common law as 
inherited in this country and federalized by the Sherman 
Act. Hooker v. Van DeW otter, 4 Denio, 349; Stanton v. 
AUen, 5 Denio, 434; Atchison v. McMon, 43 N. Y. 147; 
Ehmra CooH Co. Com, 68 N. Y. 558; People v. Sheldon, 
139 N. Y. 251; Lough v. Outeridge, 143 N. Y. 271. The 
Mogul Case also involved a different scheme and a different 
cause of action. 

Under the Sherman Act, contracts and combinations which 
before the Act were merely unenforceable as between the 
parties, became actionable and criminal. This necessarily 
resulted, because the definition of combinations was ex- 
pressed in terms which embraced those which were unlaw- 
ful but not actionable, such as the Mogul combination. The 
British authorities seem to agree that such a state of facts 
would, in the United States, be interpreted as coming within 
the prohibition of the Sherman Act. See the reports of the 
Members of the Boyal Commission on Shipping Conferences 
in the Journal of the Society of Comparative Legislation, 
New Series, [79] vol. X (1909), p. 144, and Attorney Oenerod 
v. Adelaide Steamship Co., A. C. (1913), 781. 

The courts of this country hold, concurring in the British 
view, that where a situation is governed by the Sherman Act 
the Mogul Case is not applicable. United States v. Trans- 
Missouri Freight Association, 166 U. S. 290 ; United States v. 
Addyston Pipe Steel Co., 85 Fed. Kep. 271, 286 ; Wheeler- 
Stemel Co. v. National Window Class Association, 152 Fed. 
Rep. 864, 873. 

On the evils of the “conferences” and deferred rebate 
system, as practiced by British ship-owners, and their use 
of “ fighting ships,” see Report of Committee on Merchant 
Marine, 63d Cong., vol. IV, p. 307. The policy of this 
country is recently and specifically expressed by the Ship- 
ping Board Act of September 7, 1916, 39 Stat. 728. 

Mr. Thomas Thacher and Mr. J. Parker Kirlin, with 
whom Mr. Charles R. Hiakox was on the briefs, for de- 
fendants in error: 

Restraint of competition is restraint of trade only when 
unfavorable to trade or commerce, and therefore unreason- 
96826*— 17— vox, 6 — ta 
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able and prejudicial to the public interests. Vmted States 
V. Hamburg-Amencan S. S. Line, 216 Fed. Eep. 971 ; United 
States V. Prince Line and United States v. American-Asiaiic 
S. S. Co^ 220 Fed. Eep. 230; United States v. United States 
Steel Co., 223 Fed. Eep. 55 ; Patterson v. United States, 222 
Fed. Eep. 599; United States v. United Shoe 'Machinery 
Co., 222 P'ed. Eep. 349; United States v. Intemaiionod Har- 
vester Co., 214 Fed. Eep. 987; United States v. Keystone 
"Watch Case Co., 218 Fed. Eep. 502. This is the view taken 
in the Powder Trust Case, 188 Fed. Eep. 339, -373. Such is 
the doctrine of this court. Standard OU Co. v. United 
States, 221 U. S. 1; United Staies v. American Tobacco Co., 
221 U. S. 106; United States v. Joint Traffic Association, 171 

U. S. 505. 

The history of the Sherman Act shows a clear intent [80 J 
on the part of Congress not to condemn contracts and com- 
binations merely because they are in restraint of competition 
or merely because they operate to raise the cost of commodi- 
ties to consumers. See also its title: “To protect trade 
and commerce.” It looked to the development and increase 
of trade and commerce in the interest of the public, to the 
removal of obstacles to its growth and expansion. The com- 
bination must prejudice the public interests either by unduly 
restricting competition or by unduly obstructing the course 
of trade. Standard OU and Tobacco Cases, supra; Nash 

V. United States,^2^ U. S. 373, 376; United States v. Termi- 
nal R. R. Association of St. Louis, 224 IT. S. 383 ; 236 U. S. 
194; United States v. Union Pacific R. R. Co., 226 U. S. 61; 
Eastern States Retail Lumber Dealers' Association v. United 
States, 234 U. S. 600, 609, 610. 

Eestriction of competition by the union of competing car- 
riers, or an obstruction of the course of trade, is not undue, 
unless the result is to injure the public, by decreasing the 
facilities open to the public for trade or commerce, leading 
to a diminution of exchange of commodities or less favorable 
conditions for the development of trade or commerce. The 
emphasis is now put by the decisions of this court upon the 
words “undue” and “unreasonable,” and these words are 
used with relation to the public interest. That which is the 
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ultimate concern in the constitutional grant of power over 
commerce, and in the exercise of such power by the Anti- 
trust Act, is the exchange and distribution of commodities. 

This was recognized by Mr. Justice Peckham in the Joint 
Traffic Association Case, 171 U. S. 505. The paramount in- 
terest of the public is in the efficiency of the service to the 
public in transporting freight and passengers in aid of com- 
mercial intercourse. 

This is recc gnized in the St. Loms Terminal Association 
Case, 224 U. S. 383, 394, and in the Union Pacific Case, 
[81] 226 U. S. 61, 88. See Attorney General v. Adelaide 
Steamship Go., A. C. (1913) 781. 

The question arising in this case becomes substantially 
the same as that, which arose in the Mogul Steamship Com- 
pany Case, A. C. (1892), 25, although the courts there 
dealt not with any statute, but with the common law. 
Mogul Steamship Company Case, 21 Q. B. D. 544, 548. 
See also North-Western Salt Co. v. Electrolytic Alkali Co., 
30 Law Times Rep. 313. 

That to do business on the rebate or commission plan 
is not to monopolize or attempt to monopolize, see In re 
Coming, 51 J'ed. Rep. 205; In re Terrell, 51 Fed. Rep. 
213; In re Greene, 52 Fed. Rep. 104; Whitwell v. Con- 
tinental Tobacco Co., 125 Fed. Rep. 454. 

The burden was on the plantiffs to prove an unlawful 
combination. It was error for the trial court to assume 
that an unlawful combination had been established as mat- 
ter of law. 

The principals were not shown to have combined as 
alleged; the evidence established the contrary. Neither did 
it appear, by undisputed evidence, as it must to justify the 
court’s action, that the defendants (mere agents) were 
parties to the assumed combination. They had nothing to 
do with making any combination (whatever was done in 
that respect was done abroad), and nothing to do with the 
business except to carry out instructions from their London 
principals. 

The assumed combination could not have been illegal under 
the act because it was formed, if formed anywhere, beyond 
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the jurisdiction of the United States. For this proportion 
we need only refer to American Banana Go. v. United Fruit 
Go.., 213 U. S. 347. If a partnership or corporation had been 
formed to own and operate the ships belonging to the origi- 
nal ship-owners, there would seem to be no room for doubt 
that its legality would not be affected by the Sherman Act. 
If, so uniting their [82] properties and business, these ship- 
owners had done business here in substantially the mode in 
which they are alleged to have done it, there could be no 
charge of an illegal combination or conspiracy under our 
law. 

The proof showed that commerce was actually promoted. 

There was no proof that plaintiffs were injured. This 
was essential to a cause of action under § T^of the act. 

The Circuit Court erred in declining to charge the jury 
that the burden was on the plaintiffs to show that the rates 
were unreasonable; in not leaving the question of combina- 
tion to the jury; in permitting the jury to consider sup- 
posititious profits that the plaintiffs claimed they would 
have made if they had followed a different course; and in 
permitting the plaintiff's during the trial to amend their 
complaint so as to set up a new cause of action. 

Mr. Justice McKenna, after stating the case as above, 
delivered the opinion of the court. 

A motion to dismiss the writ of error is made, two grounds 
being urged: (1) The Circuit Court of Appeals was with- 
out jurisdiction to allow the writ on March 15, 1912, for the 
reason that its judgment had become executed and the judg- 
ment entered thereon in the Circuit Court November 24, 
1911, had become final and irrevocable before the petition 
for the writ was filed and the order allowed. (2) The judg- 
ment of the Circuit Court was entered in the form finally 
adopted at the request of plaintiffs and by their consent, 
and the errors assigned by plaintiffs were waived by such 
request and consent. 

Tlie argument to support the motion is somewhat round- 
about It gets back to the Circuit Court and charges that 
because that court had entered judgment on the original 
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mandate and had adjourned for the term without any ap* 
plication having been made to recall that [83] judgment 
and because no writ of error to review it was sought, the 
judgment became a final disposition of the case. 

We are not concerned with what the Circuit Court might 
have done, but only with what the Circuit Court of Ap- 
peals did and the jurisdiction it possessed. It received and 
granted a petition for rehearing, ordered a recall of the 
mandate previously issued, set aside the judgment of the 
Circuit Court, and remanded the case with directions to 
dismiss the complaint. The plaintiffs did not consent to a 
judgment against them, but only that, if there was to be 
such a judgment, it should be final in form instead of inter- 
locutory, so that they might come to this court without 
further delay. 

Subsequently a petition for the writ of error was filed 
and allowed and all further proceedings upon the part of 
the defendants for the enforcement of the judgment were 
suspended and stayed until the final determination by this 
court upon the writ of error, in return to which the record 
was properly furnished. Atherton v. Fowler^ 91 TJ. S. 143. 

The motion to dismiss is denied. 

The case in the courts below had a various fate, victory 
alternating between the parties but finally resting with 
defendants. 

The plaintiffs, dissatisfied, have brought the case here. 
We are confronted at the outset, in view of the proceed- 
ings in the courts below, with contentions as to what ques- 
tions of law or fact are before us. 

Notwithstanding two trials and two appeals and reviews 
in the Circuit Court of Appeals, defendants insist the facts 
are yet in controversy. We cannot assent. 

It will be observed from the excerpts from the opinions 
of the Circuit Court of Appeals that the case was decided 
upon the proposition of law that the combination charged, 
against defendants was not in unreasonable restraint of 
[84] trade and that such character was necessary to make 
it illegal under the Federal Anti-Trust Act. As to the fact 
of combination and restraint and the means employed both 
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trial and appellate courts concurred, and their conclusion 
is not shown to be erroneous. 

There is a contention that there is not in the record any 
direct proof whatever of the terms of any conference or 
agreement participated in by any of the defendants. All 
that appears is that certain steamship owners consisting 
of firms, the identity of whose members is not established, 
operated steamers in the trade from New York to South 
African ports without competing with one another.” But 
more than that appears, and it cannot be assumed that the 
circulars that were issued and the concerted course of deal- 
ing under them were the accidents of particular occasions 
having no premeditation or subsequent unity in execution. 
The contention did not prevail with the courts below and 
we are brought to the consideration of the grounds upon 
which the Circuit Court of Appeals changed its ruling, that 
is, that it was constrained to do so by the Standard OH and 
Tobojcco Cases^ 221 U. S. 1, 106. 

It is not contended that the facts of those cases or their 
decision constrained such conclusion, but only that they an- 
nounced a rule which, when applied to the case at bar, 
demonstrated the inoffensive character of the combination 
of defendants. In other words, it is contended that it was 
decided in those cases that ‘‘the rule of reason” must be 
applied in every case “for the purpose of determining 
whether the subject before the court was within the stat- 
ute,” to quote the words of the opinion, and, as explained 
in subsequent cases, it is the effect of the rule that only such 
contracts and combinations are within the act as, by reason 
of their intent or the inherent nature of the contemplated 
acts, prejudice the public interest by unduly restricting com- 
petition or unduly obstructing the [86] course of trade. 
Nash V. United States^ 229 U. S. 373, 376; Eastern States 
Retail Lumber Dealers^ Association v. United States^ 234 
U. S. 600, 609. 

But the cited cases did not overrule prior cases. Indeed, 
they declare that prior cases, aside from certain expressions 
in two of them^ or asserted implications from them, were 

^United States v. Trans-Missouri Freight Association, 366 U. S. 
290; United States v. Joint Traffic Association, 171 U. S. 505. 
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examples of the rule and show its thorough adequacy to 
prevent evasions of the policy of the law by resort to any 
disguise or subterfuge of form” or the escape of its pro- 
hibitions “ by any indirection.” And we have since declared 
that it cannot be evaded by good motives,” the law being 
“ its own measure of right and wrong, of what it permits, 
or forbids, and the judgment of the courts cannot be set 
up against it in a supposed accommodation of its policy 
with the good intention of the parties and, it may be, of some 
good results.” Standard Sanitary Mfg. Co. v. United States^ 
226 U. S. 20, 49; International Harvester Co. v. Missouri^ 
234 U. S. 199. 

The rule condemns the combination of defendants, in- 
deed, must have a stricter application to it than to the 
combinations passed on in the cited cases. The defend- 
ants were common carriers and it was their duty to com- 
pete, not combine; and their duty takes from them pal- 
liation, subjects them in a special sense to the policy of 
the law. 

Their plan of evasion was simple and as effective as simple. 
They established a uniform freight rate, including in it 
what they called a primage charge. This charge was re- 
funded subsequently, but only to shippers who shipped ex- 
clusively by the lines of the combining companies and who 
had not directly or indirectly made or been interested in 
any shipment by other vessels. And there was the further 
condition that the rebate was not [86] payable on the goods 
of any consignee who directly or indirectly imported goods 
by vessels other than those of the ‘‘ conference ” — to use the 
word employed by the witnesses to describe the combining 
companies. This loyalty on the part of the consignees was 
subsequently not exacted, but loyalty upon the part of ship- 
pers was continued to be required and its reward was the 
refunding of the primage charge. That the combination was 
effective both the lower courts agreed. Upon its extent they 
differed, the Court of Appeals considering that while it was 
in restraint of trade the restraint was reasonable and there- 
fore not obnoxious to the law. 

The Court of Appeals has not given us its reason for its 
conclusion. Counsel for defendants «iay that the Standard 
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OH and Tobacco Gases furnish the explanation, and that 
they support what the history of the act establishes, that 
it was the “clear intent upon the part of Congress not to 
condemn contracts and combinations merely because they 
are in restraint of competition or merely because they oper- 
ate to raise the cost of commodities to consumers.” 

The argument that is employed to sustain the conten- 
tion is one that has been addressed to this court in all of 
the cases and we may omit an extended consideration of it. 
It terminates, as it has always terminated, in the assertion 
that the particular combination involved promoted trade, 
did not restrain it, and that it was a beneficial and not a 
detrimental agency of commerce. 

We have already seen that a combination is not excused 
because it was induced by good motives or produced good 
results, and yet such is the justification of defendants. They 
assert first that they are voluntary agencies of commerce, 
free to go where they will, not compelled to run from New 
York to Africa, and that, “unlike railroads, neither law, 
nor any other necessity, fixes them upon particular courses;” 
and therefore, it is asked, “ who can say that otherwise than 
under the plan adopted, any of [87] the ships of the de- 
fendants would have supplied facilities for transportation 
of commodities between New York and South Africa during 
the time referred to in the complaint ? ” The resultant good 
of the plan, it is said, was “ regularity of service, with steadi- 
ness of rates”; and that “the whole purpose of the plan 
under which the defendants acted was to achieve this result.” 

We may answer the conjectures of the argument by the 
counter one that if defendants had not entered the trade 
others might have done so and been willing to serve shippers 
without constraining them, been willing to compete against 
otiiers for the patronage of the trade. And it appears from 
the testimony that certain lines so competed until they were 
taken into the defendants’ combination. 

Nor can it be said that under defendants as competitors 
or that under competing lines service would not be regular 
or rates certain, or, if uncertain, that they would be detri- 
mentally so. 
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That the combination was intended to prevent the com- 
petition of the lines which formed it is testified, and it can- 
not be justified by the conjectures offered by counsel; nor 
can we say that the success of the trade required a constraint 
upon shippers or the employment of “ fighting ships ” to kill 
off competing vessels which, tempted by the profits of the 
trade, used the free and unfixed courses of the seas, to para- 
phrase the language of counsel, to break in upon defendants'* 
monopoly. And monopoly it was; shippers constrained l).y 
their necessities, competitors kept off by the “ fighting ships.” 
And it finds no justification in the fact that defendants' 
“ contributions to trade and commerce ” might “ have been 
withheld.” This can be said of any of the enterprises of 
capital and has been urged before to exempt them from regu- 
lation even when engaged in business which is of public 
concern. The contention has long since been worn out and 
it is established that the [88] conduct of property embarked 
in the public service is subject to the policies of the law. 

It is contended that the combination, if there was one, was 
formed in a foreign country and that, therefore, it was not 
within the act of Congress; and that, besides, the prin- 
cipals in the combination and not their agents were amen- 
able to the law. To this we do not assent. As was said by 
the Circuit Court of Appeals, the combination affected the 
foreign commerce of this country and was put into opera- 
tion here. United States v. Pacific cfe Arctic Ry. di Nav. Co.^ 
228 U. S. 87. It, therefore, is within the law, and its man- 
agers here were more than simply agents — they were partici- 
pants in the combination. 

It is, however, contended that even if it be assumed the 
facts show an illegal combination, they do not show injury to 
the plaintiffs by reason thereof. The contention is unten- 
able. Section 7 of the act gives a cause of action to any per- 
son injured in his person or property by reason of anything 
forbidden by the act and the right to recover threefold 
the damages by him sustained. The plaintiffs alleged a 
charge over a reasonable rate and the amount of it. If the 
charge be true that more than a reasonable rate was secured 
by the combination, the excess over what was reasonable 
was an element of injury. Texas & Pacific Ry. Go. v. AM- 
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leTie Cotton OH Co,^ 204 U. S. 426, 436. The unreasonable- 
ness of the rate and to what extent unreasonable was submit- 
ted to the jury and the verdict represented their conclusion. 

The next contention is that the fact of combination should 
have been submitted to the jury and not decided as a matter 
of law by the court. We are unable to assent. There was no 
conflict in the evidence, nothing, therefore, for the jury to 
pass upon; and the court properly assumed the decision of 
what was done and its illegal effect. 

It is next contended that the jury was permitted to con- 
sider as elements of damage supposititious profits. The 
1 89 1 record does not sustain the contention. The profits were 
not left to speculation. There were different sums stated, 
resulting from the loss of particular customers, and the fact 
of their certainty was submitted to the judgment of the jury. 
They were told that they ‘‘ought not to allow any specula- 
tive damages,” that they were not “required to guess” as 
to what damages “ plaintiffs claim to have sustained.” And, 
further, that the burden of proof was upon plaintiffs and 
that from the evidence the jury should be able to make a cal- 
culation of what the damages were. Besides, plaintiffs al- 
leged an overcharge, and the verdict of the jury was for its 
amount and interest. 

Two other contentions are made: (1) The court should 
have charged the jury that the burden was on the plaintiffs 
to show that the rates on their shipments were excessive and 
unreasonable. (2) The court erred in permitting plaintiffs 
to amend their complaint so as to set up a new cause of 
action. 

(1) If there was error in this its effect is not appreciable. 
The record shows a most painstaking trial of the case on 
the part of counsel and the court, a full exposition of all 
of the elements of judgment and careful instructions of the 
court for their estimate. It would be going very far to re- 
verse a case upon the effect of the bare abstraction asserted 
by the contention, even granting it could be sustained. 

(2) Permitting the amendment of the complaint was not 
an abuse of the discretion which a court necessarily possesses. 

The above are the main contentions of defendants. They 
make, besides, a contention comprehensive of all of the 
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rulings against them; but to give a detailed review of such 
rulings would require a reproduction of the record, and we 
therefore only say that they have been given attention and 
no prejudicial error is discovered in them. 

Judgment of the Circuit Court of Appeals is reversed and 
that of the Circuit Court is affirmed. 


HENRY V. A. B. DICK COMPANY." * 

ON A CERTIFICATE FROM THE CIRCUIT COURT OF AFPEAL.S FOR 
THE SECX>ND OHJCUIT. 

No. 20. Arguea October 27, 1911.— Decided March 11, 1012. 

[224 U. S., 1.1 

Complainant sold his patented machine embodying the invention 
claimed and described in the patent, and attached to tin* machine 
a license restriction that it only be used in connection witli cer- 

®This case was argued after the death of Mr. Justice Harlan, and 
during the absence of Mr. Justice Day. The opinion of tlie court was 
delivered by Mr. Justice Lurton, with wlioni Mr. Justice McKenna, 
Mr. Justice Holmes and Mr. Justice Van Dovanler concurretl; a dis- 
senting opinion was delivered'by Mr. Chief Justice White, with whom 
Mr. Justice Hughes and Mr. Justice Lamar concurred. After the 
opinion was delivered, the plalntifT in error asked leave to file a peti- 
tion for rehearing, and The Attorney General and The i^oHntor Gen- 
eral filed an application and brief on behalf of the United States for 
leave to intervene and for a rehearing of tlie cause; both applications 
were denied. 

® While this case and the cases of Bauer v. (T Donnelly (221 U. S., 
1; posty p. 795), Motion Picture Patents Co, v. Universal Film Co. 
(243 U. S., 502; post, p. ), and Straus ct al. v. Vialor Talk- 

ing Machine Co, (243 U. S., 490; posty p. 810), arose under the 
Patent laws, they are printed herein for the reason that they define 
the extent of the monopoly granted under those laws with respect 
to the right of a patentee or licensee to control, after sale, the resale 
price of his patented article, or to restrict the materials to be used 
in its operation. The extent of this right becomes important in any 
suit under the Anti-Trust Laws wherein a defense is set up of a right 
claimed under a patent; and this is true notwithstanding the passage 
of the Clayton Act (38 Stat., 730) declaring contracts of such char- 
acter unlawful. 
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tain unpatented articles made by the vendor of the machine; with 
the knowledge of such license agreement and with the ei^pectation 
that it would be used in connection with the said machine, de- 
fendant sold to the vendee of the machine an’ unpatented article 
of the class IS] described in the license restriction. Held that 
the act of defendant constituted contributory infringement of com- 
plainant’s patent.® 

This court cloes not prescribe the Jurisdiction of courts, Federal or 
state, but only gives effect to it as fixed by law. 

A suit for infringement which turns upon the scope of the patent 
and privileges of the patentee thereunder presents a case arising 
under the patent law. 

In determining questions of jurisdiction this court never shirks the 
responsibility of maintaining the lines of separation defined in the 
Constitution and the laws made in pursuance thereof. 

A patentee who has leased his patent to a licensee under restrictions 
may waive the tort involved in infringement and sue upon the 
broken contract ; hut in that event the case is not one arising under 
the patent laws and, in absence of diversity of citizenship, a 
Federal court has no Jurisdiction thereof. 

Whether the case is one of infringement, of which the Federal court 
has Jurisdiction or of contract of which it has not Jurisdiction, is 
often determined by the remedy which complainant seeks. 

The test of jurisdiction is whether complainant does or does not set 
up a right, title or interest under the patent laws or make it appear 
that a right or privilege will be defeated by one, or sustained by 
another, construction of those laws. 

Whether a patentee may lawfully Impose restrictions on the use of 
a patent and whether the violation thereof constitutes infringement 
are questions under the patent law. 

A patentee may elect vto sue his licensee upon the broken contract, 
or for forfeiture for breach, or for infringement. 

While an absolute and unconditional sale operates to pass the patented 
article outside of the boundaries of the patent, a patentee may by a 
conditional sale so restrict the use of his vendee within specific 
boundaries of time, place or method as to make prohibited uses 
outside of those boundaries constitute infringement and not mere 
breach of collateral contract. 

The extent of a license to use, which is carried by a sale of a pat- 
ented article depends upon whether any restrictions were placed 
upon the sale, and if so what they were, and how they were brought 
home to the vendee; and where, as in this case, a restriction Is 
plainly placed upon the article Itself, a sale carries with it only 
the right to use within the limits specified, and any other use is an 
infringing one. 

® Syllabus and statements of arguments copyrighted, 1912, by The 

Banks Law Publishing Company. 
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The patent statute is one creating and protecting a true monopoly 
gitinted to subserve a broad public policy, and it should be con- 
strued ho as to give effect to a wise and beneficial purpose. 

[8] The monopoly of a patent extends to the right of making, selling 
and using, and each is a separable and substantial right. 

A patentee may exclude others from the use of his invention although 
he does not use it himself. Tfie Paper Bag Patent Case, 210 U. S. 
405. 

Although a contract in regard to use of a patent may include inter- 
state comirierce and restrain Interstate trade, if it involves only the 
reasonable and legal conditions imposed under the patent law, it is 
not within the prohibitions of the Sherman Act. Bement v. National 
Harrow Co., 186 U. S. 70. 

Contributory infringement is the intentional aiding of one person by 
another in the unlawful making, selling or using of a patented in- 
vention. 

The larger right of exclusive use of the patentee embraces the lesser 
one of only permitting the licensee to use upon prescribed conditions. 

Courts cannot declare the monopoly created by Congress under au- 
thority of the Constitution to be unwise ; Congress alone has power 
to prescribe what restraints shall be imposed. 

Where a great majority of the courts to which Congress has com- 
mitted the interpretation of a law have construed it, so that the 
line of decisions has become a rule of property, this court should 
not, in the absence of dear reason to the contrary, overrule those 
decisions on certiorari, and so held in this case after reviewing the 
decisions sustaining the rule of contributory infringement. 

A bare supposition that an article adapted for use in connection with 
a patented machine sold under restricted license is to be used in 
connection therewith will not make the vendor a contributory in- 
fringer, but where the article so sold is only adapted to an in- 
fringing use, there is a presumption that it is intended therefor. 

Questions certified by Circuit Court of Appeals on appeal from 149 
Fed. Rep. 424, answered in affirmative. 

[56 L. Ed., 645.®] 

[Federal Coxtbtb — Jurisdiction — Contracts Affecting Patents. — 1. 
An agreement arising from the purchase of a Rotary mimeograph 
subject to a license restriction that the machine may be used only 
with the stencil paper, ink, and other supplies made by the patentee, 
none of which are patented, is not collateral, so as to make its 


^The paragraphs following, in brackets, comprise the syllabus of 
the case as reported in vol. 56, p. 645, Lawyers Edition, Supreme Court 
Reports. Copyrighted, 1011, 1912, by The Lawyers Co-operative Pub- 
lishing Company. 
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validity dependent on principles of general law, of which a Federal 
court will have no Jurisdiction. 

[For other cases, see Courts, 556-561, in Digest Sup. Gt. 1^.] 
OouBTS— Rules of Decision. — 2. The Supreme Court of the United 
States will not refrain from ruling that a patentee may sell a 
patented machine subject to restrictions as to its use, and predicate 
infringement on a use in violation of such restrictions, on the ground 
that such a ruling might draw to the Federal courts cases which 
otherwise would not come to them. 

[For other cases, sec Courts, 1613-1615, in Digest Sup. Ot. 1908.] 
Federal Courts — Jurisdiction — ^Infringement of Patent. 

3. An action by the patentee of a Rotary mimeograph sold under a 
license restriction that such machine should be used only with the 
stencil paper, ink, and other supplies made by the patentee, none of 
which are patented, against one selling ink to the purchaser with 
the expectation that it would be used In connection with such mime* 
ograph, is one arising under the patent laws, of which a Federal 
court has Jurisdiction. 

[For other cases, see Courts, 562-568, In Digest Sup. Ct. 1908.] 
Election op Remedies — Violation of License Restriction. — 4. A 
patentee selling a Rotary mimeograph under a license restriction 
that it shall be used only with stencil paper, ink, and other supplies 
made by the patentee, may elect to sue for an infringement by the 
sale of Ink to the purchaser with the expectation that it would be 
used in connection with such mimeograph, although he might have 
sued on the broken contract, or brought a bill to declare a forfeiture 
of the licensee’s rights for breach of the Implied covenant to oper- 
ate it only in connection with the materials supplied by the pat- 
entee. 

[As to choice of remedies, see Election of Remedies, III., in Digest 
Sup. Ct. 1908. J V. 

Federal Courts — Jurisdiction — Infringement of Patents. — 5. 
Whether a patentee selling a Rotary mimeograph under a license 
restriction that it shall be used only with the stencil paper, ink, 
and other supplies made by the patentee, none of which are patented, 
thereby reserves to himself as patentee the exclusive right to all 
unpeiTnitted uses which may be made of his invention as embodied 
in the machine sold, is a question arising under the patent laws, 
of which a Federal court has Jurisdiction. 

[For other cases, see Courts, 562-568, in Digest Sup. Ct. 1908.] 
Patents — License Restrictions. — 6. A license restriction may law- 
fully be imposed on the purchaser of a rotary mimeograph, that the 
machines sold may be used only with the stencil paper, ink, and 
other supplies made by the patentee, although they are all un- 
patented. 

[For another case, see Patents, 840» in Digest Sup. Gt. 1908.] 
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Statutes — Patents — Monopoly — Libebal Construction. — 7, The 
statute creating and guarantying to an inventor the exclusive right 
to his patent will be so construed as to give effect to the broad 
public policy intended to be subserved in granting the monopoly. 
[For other cases, see Statutes, 463-470, In Digest Sup. Ct. 1908.] 
Patents — Gontbibutoby Infringement. — 8. The sale of ink to a 
purchaser of a Rotary mimeograph sold with a license restriction 
that it could be used only with the ink supplied by the patentee, 
with the expectation that the ink sold would be used in connection 
with such mimeograph, constitutes contributory infringement of the 
patent. 

[As to what constitutes infringement of patent generally, see Pat- 
ents, XIV. a, in Digest Sup. Ct. 1908.] 

Cases Certified. — 9. Defendants in an action for contributory infringe- 
ment of a patented Rotary mimeograph by a sale of ink to the pur- 
chaser in violation of a license restriction that is should be used 
only with the ink made by the patentee cannot, where the facts 
certified to the United States Supreme Court state that they made 
a direct sale of the ink to the user of the patented article with 
knowledge that, under the license from the patentee, she could not 
use such ink in connection with the machine without infringe- 
ment of the monopoly of the patent, and that the sale was made 
with the expectation that it would be used in connection with such 
mimeograph, claim that the sale of the ink was not an infringe- 
ment as it might be usedJn a non-infringing way.] 

[As to scope of inquiry in cases certilicd, see Cases Certified, 108- 
115, in Digest Sup. Ct. 1908.] 

The facts, which involve the power of a patentee to en- 
force a license restriction as to the use of the patented 
article, and the determination of what constitutes contribu- 
tory infringement, are stated in the opinion. 

Mr. Arthur F. Briesen^ with whom Mr. Antonio Knauth 
was on the brief, for Henry : 

The attempted restriction on the sale of the article is 
void at common law. United States v. Sequi^ 10 Pet. 306; 
United States v. Rodman^ 15 Pet. 130, 139; Merrifield v. 
[ 4 ] Cohleigh^ 4 Cush. 178. See also Packard v. Ames^ 16. 
Gray^ 327 ; 6 Am. & Eng. Ency., 438, note 6. 

By the common law, the absolute property in the article 
which passes upon an ordinary sale denotes a full and 
complete title and dominion over it,” which is incompatible 
with a continued control over it in some shape, matter or 
respect by the seller of the article. 2 KenPs Com., 14th ed., 
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347; 2 Blackstone’s Comm., 4th ed., 1, 154, 889, 446; Ben- 
jamin on Sales, 6th ed., 746. 

The only kind of conditional sale known to our law is 
a sale in which the transfer of title to the things sold to the 
purchaser, or his retention of it, is made dependent upon 
the performance of some condition. The chief point of 
distinction between a condition subsequent and a covenant 
is that a breach of the former subjects the estate to a for- 
feiture; a breach of the latter is a ground for damages. 
Am. & Eng. Ency. Law, 603; Jewett v. Lincoln^ 14 Maine, 
116; Green v. Bennett, 23 Michigan, 464; and see Park v. 
Hartman, 153 Fed. Rep. 24; affirmed, 212 U. S. 588; Toddy 
V. Sterious, 1 Chan. 354; McGruther v. Pitcher, 2 Chan. 
306 (1904). 

The patent statute does not interfere with the working 
of the rule of the common law as applied to patented arti- 
cles which have been sold by the patentee by an absolute 
sale passing the title, not conditionally, but absolutely. Wil- 
son V. Rousseau, 4 How. 646; Bloomer v. McQuewan, 14 
How. 539, 549; Bloomer v. MilUneer, 1 Wall. 340; Chaffee 
v. Boston Belting Co., 22 How. 217-222 ; Goodyear v. Beverly 
Rubber Co., 1 Cliff. ^8, 354; Mitchell v. Hawley, 16 Wali. 
644-547; Adams v. Burke, 17 Wall. 458; Webber v. Vir- 
ginia, 103 U. S. 344, 348 ; Paper Bag Cases, 105 XJ. S. 766 ; 
Hobbie v. Jennison, 149 U. S. 355; Morgan Envelope Co. 
V. Albany Paper Co., 152 U. S. 425; Keeler v. Standard 
Folding Bed Co., 157 U. S. 659. 

It must be admitted, however, that the question, whether 
a mere notice on the article restricting the right of sale by 
[6] conditions as to price, can be enforced under the patent 
law in the absence of any agreement made by the pur- 
chaser, has not been decided by this court. Bobbs-MerrUl 
Co. V. Straus, 210 U. S. 339, 343, and Cortelyou v. Johnson, 
207 TJ. S. 196, are not authority, nor is Bemewt v. Harrow 
Co.; but see Re Brosnahan, Jr., 18 Fed. Rep. 62. 

If the patentee desires to secure to himself the continued 
control over the use of the patented article in the hands 
of others, he may do so by leasing it upon suitable condi- 
tions, terminating the lease in case of a breach of the con- 
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dition or by selling it under conditional sale, providing 
that upon breach of the condition, the title to the article will 
revert to the patentee. Bill Puhlishing Co. v. Smythe^ 27 
Fed. Rep. 914. 

The leading cases in the courts bplow. Button Fastener 
Co. V. Eureka Specialty Co.^ 77 Fed. Rep. 288, and Courteh 
you V. Johnson^ 145 Fed. Rep. 933, can be distinguished from 
the case at bar, as each was rendered upon a proper con- 
ditional sale at common law, while in this case no such con- 
ditional sale is found; and further, that it was sustainable 
as an action on contract. 

Edison Phonograph Go. v. Kaufmann^ 105 Fed. Rep. 960 
was decided upon the supposed authority of Dickerson v. 
Matheson^ 57 Fed Rep. 524, and Dickerson v. Tingling^ 84 
Fed. Rep. 192, 195, but tliere is no true analogy between a 
purchase in a foreign country and importation of the arti- 
cle into this country, treated in those cases and a purchase 
from the patentee in this country under ^‘restrictions”; and 
see also Edison Phonograph Go. v. Pike^ 116 Fed. Rep. 863. 

In view of the statements of this court in the more re- 
cent decision of Bobbs-Merrill Co. v. Straus^ supra^ the 
statement of Judge Lowell concerning the approval by this 
court of the broad doctrines laid down i^ the Button Fastener 
Case must be considered doubtful; see Green v. Bermett^ 
23 Michigan, 464 ; 6 Am. & Eng. Ency . 437. 

If the sale is to be considered a conditional sale which 
[61 can be rescinded upon breach of the condition, the 
seller cannot rescind the contract and at the same time 
retain the benefits of the contract. He must, as a condi- 
tion precedent to rescission, restore or offer to restore the 
price paid for the goods. 35 Cyc. 144. 

That this is not a suit arising under the patent statute, 
but one arising from the contract and having for its object 
the enforcement of the contract seems manifest both on 
principle and on authority. Excelsior Pipe Co. v. Pacific 
Bridge Co., 185 U. S. 282. 

The license restriction is void because unreasonable and 
tending to create an unlawful, permanent monopoly in the 
patentee in something which is not protected by his patent. 

95825*— ir— vrae 47 
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The notice of restriction is not connected with any patent 
or patents, nor is there any time limit stated as to the obliga- 
tion of the purchaser of the machine to buy the supplies for 
it only from the complainant, which supplies are not even 
completely enumerated, and may comprise oil, blotting 
paper, rollers, copying paper, and anything else which may 
be useful in the handling of the machine. Cortelyou v. John- 
son^ 145 Fed. Rep. 933; Morgan Envelope Co. v. Albany 
Paper Co,, 152 U. S. 425. 

Machines like the mimeograph are not purchased with the 
amount of care and circumspection with which a piece of 
real estate is purchased ; they are ordinary articles of trade 
like any other hand machines and the purchaser very likely 
either pays no attention to the notice of restriction, or if he 
does see it, will think that it is impossible to insist on such a 
condition, because the maker of the machines cannot possibly 
follow them into the hands of many thousands of purchasers 
to watch over their use. 

A court of equity should never by injunction imply obli- 
gations on one party, when there are no clear and definite 
obligations imposed upon the other party to the contract. 
Lawrence v. Dixey^ 119 App. Div. (N. Y.) 295; Chicago 
Railroad Company y. Dane^ 43 N. Y. 240; Rafolo\l\vitz v. 
American Tobacco Co., 73 Hun, 87 ; Jackson v. Alpha Port- 
land Cement Company, 122 App. Div. (N. Y.) 345. 

Mr. Frederick^ P. Fish, with whom Mr. Samuel Owen 
Edmonds was on the brief, for A. B. Dick Co. : 

Under Art. I, § 8, of the Constitution, Congress is given 
power to promote the progress of science and useful arts by 
securing to inventors, for limited terms, the ‘‘exclusive” 
right to their discoveries. Accordingly, § 4884 of the Re- 
vised Statutes provides that the grant of a patent shall vest 
in the patentee “ the exclusive right to make, use and vend 
the invention or discovery.” This is, in effect, the grant of 
three separable substantial rights, each vested exclusively 
in the patentee. Bloomer v. McQuewan, 14 How. 588; 
Adams v. Burke, 17 Wall. 453. 

A patentee is under no obligation to exercise any of the 
exclusive rights covered by his grant. Doing nothing there- 
under himself he may stiU, during the patent term, exclude 



HEKRY V. A. B. DICK COMPANY. 


789 


Argument for Defendant 

others from making, or using, or selling the patented thing. 
Paper Bag Patent Case, 210 U. S. 406; Bement v. Harrow 
Co., 186 TJ. S. 70. This is an incident of his ownership, for 
a limited period, of a true but lawful monopoly authorized 
by the Constitution and statute. WUson v. Rousseau, 4 How. 
674; Button Fastener Case, 77 Fed. Eep. 294. 

If, on the other hand, the patentee elect to exercise the 
rights so vested in him exclusively by the grant of the 
patent, it rests with him, and with him only, to determine 
the manner in which the value of those rights shall be 
realized. He may manufacture, or use, or sell the patented 
thing, or he may license others to do these things or any of 
them. Having the right wholly to exclude others, he may 
waive it to such extent and for such consideration as he 
sees ht. Oases supra. 

If the patentee elect not to manufacture, he may retain 
the machine so made and himself exclusively enjoy its use. 
[8] Or, on such terms and under such conditions as he sees 
fit to impose, he may waive his exclusive right of .use or some 
particular part of it, and permit such use by others to a 
definite extent, fixed by agreement. If he sell the machine 
outright and unconditionally, it passes out from under the 
patent monopoly, which thenceforth is ineffective to control 
its use. On the other hand, if he sell it conditionally or un- 
der license governing its use, the patentee thereby carves out 
from his exclusive right of use, and transfers, merely a lim- 
ited right to use the patented machine in the manner which 
the license prescribes. Such use is protected by the patent. 
Any other use violates it and constitutes infringement. 
Providence Rubber Co. v. Goodyear, 9 Wall. 788 ; Mitchell v. 
Hawley, 16 Wall. 544; BirdseU v. Shaliol, 112 U. S. 485; 
Bement v. Harrow Co., supra. 

The market for standard and unpatented articles is estab- 
lished. That for a patented article the patentee must create. 
The particular method selected must be such as will bring 
him his return within the limited term of the patent. Out- 
right sale at high price limits the market, injuring both pat- 
entee and public. Accountings in the form of rental or ac- 
cording to quantum of product are vexatious. When the 
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method satisfies both patentee and public, it does not lie in 
the mouth of a stranger to the transaction to complain. 

On all sales of patented articles a license to use is a neces- 
sity. In the case of an outright sale, such license is implied. 
Adams v. Burke, supra. In the case of a sale under condi- 
tions governing use, the license, as in the case at bar, is 
express. Attack upon such a license assails the freedom of 
the parties to contract with respect to the patent monopoly. 
Button F astener Case, supra. 

The complainant-appellee, A. B. Dick Company, owner 
of the patents covering the rotary mimeograph, had the 
right to exclude all others from using those machines in any 
manner whatever. It might lawfully have withheld [9] them 
from the public until the expiration of the patents. It was 
quite within its rights, therefore, when it sold its machines 
under license restriction precluding lawful use thereof save 
with supplies (such as ink) of its own manufacture. Oper- 
ating under such license, the vendees shared the patent mo- 
nopoly with the patentee. Operating in defiance of it, they 
violated that monopoly. 

Unlicensed use, even the threat of unlicensed use, of a 
patented machine constitutes infringement. And one who 
aids or abets such infringement, as by knowingly furnish- 
ing the means for the unlicensed use and thereby procur- 
ing such use, is liable as a tort-feasor and equally guilty of 
infringement, ^uit, under the patent, lies against either or 
both the direct and the contributory infringer. Button 
Fastener Case, supra; Kalem Co. v. Harper Bros., 222 
U. S. 55. 

The license in question is reasonable and necessary for 
the protection of the parties. The machines were sold at 
cost. They were therefore purchased by many who, had 
a manufacturing profit been added, would have been unable 
to enjoy the patented inventions. The patentee’s profits on 
the supplies represented royalty; this accrued only in pro- 
portion to the licensee’s use of his machine. An accounting 
on any other basis would have been vexatious to both parties. 
By using the patentee’s specially adapted supplies, licensees 
obtained work of high quality and the reputation and px^* 
tige of the machine were preserved. 
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The injunction granted below docs not stop the defend- 
ants from selling supplies but from procuring the licensees 
to infringe by selling such supplies to them, with knowledge 
of their license and with intent that the same shall be vio- 
lated by the unlawful use of such supplies upon their licensed 
machines. 

There is no substance in the suggestion that the license 
plan in question expands the scope of the patent, making it 
cover articles otherwise unpatented and possibly un- [lOJ 
patentable. If this were true, complainant would have the 
exclusive right to manufacture, use and sell the ink com- 
plained of. It claims no such right. All it claims is the 
right to make the ink which its licensees agi'ced to use when 
they employ the patented machines. 

Equally without foundation is the suggestion as to mo- 
nopolizing unpatented articles. The public never had the 
right to sell supplies for use on the patented machines. This 
being true, it is deprived of no right when complainant 
licenses the use of those machines only with its own supplies. 
Except where the use of the supplies will constitute or pro- 
cure a tort, the public is as free to make and sell them to-day 
as if ever has been. 

As to the fanciful suggastions concerning what other 
patentees may do in the way of imposing license restrictions, 
these are without weight or persuasiveness. If a restriction 
be unduly onerous or burdensome, one who would otherwise 
become a licensee may decline the license. He is not com- 
pelled to purchase. The whole matter is, ex necessitate^ self- 
regulating. The public is safeguarded by the self-interest 
of the patentee, who can be depended upon not to throttle 
his market by imposing burdensome restrictions. 

Additional authorities urged in complainant’s behalf are 
National Phonograph Co. v. Schlegelj 128 Fed. Rep. 783; 
Rubber Tire Oase^ 154 Fed. Rep. 358; Indiana Go. v. Case 
Co.^ 164 Fed. Rep. 365 ; /Eolian Co. y. Juelg^ 145 Fed. Rep. 
939, and 155 Fed. Rep. 119; Brodrick v. Mayhew^ 131 Fed. 
Rep. and 187 Fed. Rep. 596; Brodrick v. Roper ^ 124 Fed. 
Bep. 1019; Commercial Co. v. Autolox Co.^ 181 Fed. Rep. 
887 ; Gortelyou v. Lowe^ 111 Fed. Rep. 1006 ; Cortelyou v. 
Carter'* s Ink Oo.^ 118 Fed. Rep. 1022; Cortelyou y. Johnson^ 
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138 Fed. Rep. 110; Crown die. Co. v. Brooklyn dee. Co., 172 
Fed. Rep. 225; Same v. Standard Brewery, 174 Fed. Rep. 
252; Diek Co. v. Milwaukee Co., 168 Fed. Rep. 930; Edison 
V. Kaufmann, 105 Fed. Rep. 960; Same [11 J v. Pike, 116 
Fed. Rep. 863; New Jersey Co. v. Schaefer, 144 Fed. Rep. 
437, 159 Fed. Rep. 171, and 178 Fed. Rep. 276; New Jersey 
Co. V. 'WeMerg, 183 Fed. Rep. 588; Rufp v. Elliott, 131 
Fed. Rep. 730; Victor Co. v. The Fair, 123 Fed. Rep. 424. 
The English authorities are cited in the decision of the 
Privy Council in National Phonograph Co. v. Menck, 27 
T. L. R. 239. 


Mb. Justice Lurton delivered the opinion of the court. 

This cause comes to this court upon a certificate under 
the sixth section of the Court of Appeals Act of March 31, 
1891. 

The facts and the questions certified, omitting the terms 
of the injunction awarded by the Circuit Court, are these : 

“ This action was brought by the complainant, an Illinois 
corporation, for the infringement of two letters patent, 
owned by the complainant, covering a stencil-duplicating 
machine known as the ‘Rotary Mimeograph.’ The defend- 
ants are doing business as co-partners in the City of New 
York. The complainants sold to one Christina B. Skou, of 
New York, a Rotary Mimeogi’aph embodying the invention 
described and claimed in said patents under license which 
was attached to said machine, as follows : 

“ LICENSE RESTRICTION. 

. “ This machine is sold by the A. B. Dick Co. with the 
license restriction that it ma}' be used only with the stencil 
paper, ink and other supplies made by A. B. Dick Com- 
pany, Chicago, IT. S. A. 

“ The defendant, Sidney Henry, sold to Miss Skou a can 
of ink suitable for use upon said mimeograph with knowl- 
edge of the said license agreement and with the expectation 
that it would be used in connection with [IS] said mimeo- 
graph. The ink sold to Miss Skou was not covered by tiie 
claims of said patent.” 
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QUESTION CERTIFIED. 

^Upon the facts above set forth the question concerning 
which this court desires the instruction of the Supreme 
Court is: 

“Did the acts of the defendants constitute contributory 
infringement of the complainant^s patents? ” 

There could have been no contributory infringement by 
the defendants, unless the use of Miss Skou^s machine with 
ink not made by the complainants would have been a direct 
infringement. It is not denied that she accepted the machine 
with notice of the conditions under which the patentee con- 
sented to its use. Nor is it denied that thereby she agreed 
not to use the machine otherwise. What defendants say is 
that this agreement was collateral, and that its validity de- 
pended upon principles of general law, and that if valid the 
only remedy is such as is afforded by general principles of 
law. Therefore, they say that the suit is not one arising 
under the patent law, and one not cognizable in a Federal 
court, unless diversity of citizenship exists. 

But before coming to the question whether this is a suit 
of which the Circuit Court had jurisdiction as a suit arising 
under the patent law, it may be well to notice an argument 
against jurisdiction based upon the suggestion that if a 
breach of such a license restriction will support a suit for 
infringement, direful results will follow. Chief among the 
results suggested are, an encroachment upon the authority 
of the state courts and an extension of the jurisdiction of 
the Federal courts. And to swell the grievance it is said that 
if it be held that a breach of such a restriction will support 
a suit for infringement, parties will be deprived of the right 
to have the validity and import of the license restriction 
determined by the general law, [13] and be compelled to 
have their rights determined by the patent law. 

We are unable to assent to these suggestions. We do not 
prescribe the jurisdiction of courts. Federal or state, but 
only give effect to it as fixed by law. If a bill asserts a right 
under the patent law to sell a patented machine subject to 
restrictions as to its use, and alleges s use in violation of the 
restrictions as an infringement of the patent, it presents a 
question of the extent of the patentee’s privilege, which, if 



744 


8M VKITBl) STATES, 14. 


Oploton of the Coart 

determined one way, brings the prohibited use within tilie 
provisions of the patent law, or, if determined the other way, 
brings into operation only principles of general law. Ob- 
viously, a suit for infringement, which must turn upon the 
scope of the monopoly or privilege secured to a patentee, 
presents a case arising under the patent law. The jurisdic- 
tion of the Circuit Court over such cases has, for more than 
a century, been exclusive, by the express terms of the statute, 
although, for the most part, its jurisdiction over other kinds 
of suits arising under the Constitution and laws of the 
United States is only concurrent with that of the state 
courts. 

The suggestion, therefore, that we should refrain from 
ruling that a patentee may sell a patented machine subject 
to restrictions as to its use, and may predicate infringement 
upon a use in violation of the restrictions lest such a ruling 
may draw to the Federal courts cases which otherwise would 
not come to them, cannot be sustained without placing our 
decision upon considerations which are quite apart from the 
law. This, of course, we may not do. In determining ques- 
tions of jurisdiction, this court has never shirked the respon- 
sibility of maintaining the lines of separation defined in the 
Constitution and the laws made in pursuance thereof, but, 
on the contrary, has been ever watchful to maintain those 
lines as obligatory alike upon all courts and all suitors. 

[14J We come, then, to the question, whether a suit fer 
infringement is here presented. 

That the license agreement constitutes a contract not to 
use the machine in a prohibited manner, is plain. That de- 
fendants might be sued upon the broken contract, or for 
its enforcement or for the forfeiture of the license, is like- 
wise plain. But if by the use of the machine in a prohibited 
way Miss Skou infringed the patent, then she is also liable 
to an action under the patent law for infringement. Now 
that is primarily what the bill alleged, and this suit is 
one brought to restrain the defendants as aiders and abettors 
to her proposed infringing use. 

That the patentee may waive the tort and sue upon the 
broken contract, or in assumpsit, is dementary. Bobinscm 
on Patents, §§ 1225, 1250, and notes; Steam Stone Cuttw 
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Oo. V. Sheldons^ 15 Fed. Rep. 608 ; Pope Mfg. Co, v. Owsley^ 
27 Fed. Rep. 100; Button Fastener Cases^ 77 Fed. Rep. 288, 
291 ; Wilson v. Sandford^ 10 How. 99. But if the patentee 
elect to waive the tort and sue upon the covenants or for 
a breach of contract, the suit would not be one dependent 
upon or arising out of the patent law, and a Federal court 
would have no jurisdiction unless diversity of citizenship 
existed. Robinson on Patents, § 1250; Magic Rufile Co. v. 
Elm City Co.^ 18 Blatchf. 151; Goodyear v. Union India 
Rubber Co.^ 4 Blatchf. 63; Goodyear v. Congress Rubber Co.y 
3 Blatchf. 449. This would be so although the damages 
for a breach would be measured by the loss resulting from 
the infringement. Magic Ruffle Co. v. Elm City Co.^ 13 
Blatchf. 151. After such a recovery in assumpsit, no further 
damages for the infringement can be claimed. Steam Stone 
Cutter Co. v. Sheldons^ 15 Fed. Rep. 608. 

The remedy which the complainant seeks may often deter- 
mine whether the suit is one arising under the patent law 
and cognizable only in a court of the United States, or 
one upon a contract between the patentee and his assigns 
or licensees, and, therefore, cognizable only in a [15] state 
court, unless there be diversity of citizenship. Thus, a 
bill to enforce a contract concerning the title to a patent, 
or an interest therein, or to declare a forfeiture of an as- 
signment of an interest in a patent, or even a license to 
make, sell or use the patented thing, or an action to re- 
cover damages for a breach of a contract relating to a 
patent or a license thereunder, would not, because of the 
character of remedy or relief sought, be a suit cognizable 
in a United States court, although the facts stated might 
have justified a suit for infringement in a United States 
court, if the complainant had elected that remedy. To 
sustain the contention that a breach of the implied agree- 
ment not to use the machine in question except in a particular 
way might have supported a suit to forfeit the license, or 
an action for damages upon the broken contract, counsel 
have cited and commented at great length upon the cases 
of Wilson V. Sandford^ 10 How. 99; Dcde Tile Mfg. Co. 
v. Hyattj 125 U. S. 46; Albright v. Teas^ 106 U. 8. 613; 
HarteU v. TUghman^ 99 tJ. S. 647 ; Pratt v. Paris Gaslight 
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cfe Coke Oo., 168 U- S. 266; Keeler v. Standard Folding 
Bed Go.j 167 U. S. 669, and Bement v. National Harrow 
Co., 186 U. S. 70; but an examination of these cases will 
disclose that while in some of them a suit for infringe- 
ment might have been brought, the complainants had in 
fact brought suits to set aside or enforce contracts relating 
to patents, or licenses under patents. They were, therefore, 
not “Patent cases,” but cases determinable upon principles 
of general law. In Excelsior Wooden Pipe Go. v. Pacific 
Bridge Co., 186 U. S. 282; Mr. Justice Brown reviews the 
cases and shows so plainly why they were not patent cases 
that we shall only refer to that opinion. 

To support their contention that the only remedy for 
a violation of the license under which Miss Skou acquired 
her machine is one in the state courts, counsel quote a 
paragraph from the same opinion in these words: “Now, 
it may be freely conceded that if the licensee had failed to 
[16] observe any one of the three conditions of the license, 
the licensor would have been obliged to resort to the state 
courts, either to recover the royalties or to procure a revo- 
cation of the license. Such suit would not involve any 
question under the patent law.” But the three conditions 
of the license there referred to were : First, to pay royalties ; 
second, that the transferee would not transfer or assign 
the license without consent of the licensor; third, that the 
failure to use the^Iicense in the manufacture of pipe should 
operate to revoke it. It is evident that the licensee would 
not have infringed the patent by either failing to pay roy- 
alties, by assigning the license, or by neglecting to use his 
privilege. The licensor would clearly have been compelled 
to rely wholly upon his contract, as, such, in any suit for the 
violation of any of the conditions named. 

The test of jurisdiction is this: Does the complainant 
“set up some right, title or interest under the patent laws 
of the United States, or make it appear that some right 
or privilege will be defeated by one construction, or sus- 
tained by another, of those laws? ” Excelsior Wooden Pipe 
Co. V. Pacific Bridge Co., 185 U. S. 282; Pratt v. Paris 
Gaslight <Ss Coke Co., 168 U. S. 256, 269; White v. Rankin, 
144U. S. 628. 



HENBY V. A. B. BlOK COMPANY. 


747 


Opinion of the Court. 

The bill alleges that the complainant’s patent has been 
infringed by the breach of the conditions upon which the 
patented machine was sold. The remedy it seeks is an 
injunction against indirect infringement by the defendants. 
The facts stated upon the face of the bill may be insufficient 
to show an infringement of the patent ; but the right to treat 
the conduct of the defendants as an indirect infringement 
is a right which the complainant sets up as arising under 
the patent law. One construction of the scope of the grant 
will sustain the rights asserted, if the facts be as alleged, 
and another will defeat those rights. 

[171 Whether a patentee may lawfully impose such re- 
strictions, and whether their violation constitutes an in- 
fringement, are obviously questions arising under the patent 
law. In Littleiield v. Perry ^ 21 Wall. 205, 222, this court 
said : “An action which raises a question of infringement is an 
action arising ^ under the law,’ and one who has the right 
to sue for the infringement may sue in the Circuit Court. 
Such a suit may involve the construction of a contract as 
well as the patent, but that will not oust the court of its 
jurisdiction. If the patent is involved it carries with it the 
whole case.” 

Although the complainant might have sued upon the 
broken contract, or brought a bill to declare a forfeiture of 
the licensee’s rights for breach of the implied covenant to 
operate it only in connection with materials supplied by 
it, it has elected to sue for infringement. To quote from 
Judge Shipman’s opinion in Magic Rufjie Co. v. Elm City 
Go.^ 13 Blatchf. 151, “ It was competent for the complainants 
to take either one of the two remedies. . . . They could 
bring a bill alleging an injury to their exclusive rights under 
the laws of the United States, or, as the residence of the 
parties gave this court jurisdiction, could bring a proper 
suit, setting up a breach of the contract as the gravamen 
of their action.” 

That a patentee may effectually restrict the time, place 
or manner of using a patented machine, so that a prohibited 
use will constitute an infringement of the patent, is fully 
conceded. Thus, in the printed brief counsel for defendante 
say : “Aside from such special contracts, an agreement that 
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the article shall be used only in a certain manner, can be 
made only by way of lease of the article, terminating the 
lease upon condition broken, or by way of conditional sale, 
by breach of which the title reverts to the seller.” In either 
such case, counsel say, “a use of the article in violation of 
the condition may terminate the lease or sale of the article 
[18] (which) would become the property of the patentee 
again, and a use thereof by the lessee or purchaser may con- 
stitute a violation of the patent, for which an infringement 
may lie. . . . He cannot make a sale with the condition 
attached that the article shall be used or disposed of in a 
certain manner, leaving the title, however, in the purchaser 
in case of a breach of the condition.” 

The books abound in cases upholding the right of a 
patentee owner of a machine to license another to use it 
subject to any qualification in respect of time, place, manner 
or purpose of use which the licensee agrees to accept. Any 
use in excess of the license would obviously be an infringing 
use and the license would be no defense. Robinson on Pat- 
ents, §§915, 916 and notes. This is so elementary we shall 
not stop to cite cases. 

The contention is not that a patentee may not permit the 
use of a patented thing with such qualifications as he sees fit 
to impose, and that a prohibited use will be an infringing 
one, but that he can only keep the article within the control 
of the patent by retaining the title. To put the contention in 
another form — ^it is, that any transfer of the patentee’s prop- 
erty right in a patented machine carries with it the right to 
use the entire invention so long as the identity of the ma- 
chine is preserved, irrespective of any restrictions placed by 
the patentee upon the use of the article and accepted by the 
buyer. It is said that by such a sale the patentee “ disposes 
of all his rights under his patent, and thereby removes the 
article from the operation of the patent law.” If he attempts 
to sell the machine for specified uses only and prohibit all 
others,, the restriction is disposed of as constituting a col- 
lateral agreement such as any vendor of personal property 
might impose, and enforceable, if valid at all, only as a 
collateral contract. 
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The issue is a plain one. If it be sound, it concludes the 
case, and our response should be a negative one, since [19] 
the violation of a mere collateral contract, which is not also 
an infringement of the patent would not be a case arising 
under the patent law. But is it true that where a patentee 
sells his patented machine for a specific and limited use, he 
does not thereby reserve to himself, as patentee, the exclusive 
right to all unpermitted uses which may be made of his 
invention as embodied in the machine sold ? Obviously, this 
is a question arising under the patent law. By a sale of a 
patented article subject to no conditions the purchaser unde- 
niably acquires the right to use the article for all the pur- 
poses of the patent so long as it endures. He may use it 
where, when, and how he pleases, and may dispose of the 
same unlimited right to another. This has long been the 
settled doctrine of this and all patent courts. MitcheU v. 
Hawley^ 16 Wall. 644; Livingston v. Woodworth, 14 How. 
546, 550; Adams v. Burks, 17 Wall. 453, 456; Folding Bed 
Case {Keeler v. Standard Folding Bed Co.), 157 U. S. 
659, 666. By such an unconditional sale of the thing pat- 
ented it is said to be “ no longer within the limits of the mo- 
nopoly. It passes outside of it, and is no longer under the 
protection of the act of Congress.” 

In the cases cited above, as well as in the leading case of 
Bloomer v. McQuewan, 14 How. 539, the statement that a 
purchaser of a patented machine has an unlimited right to 
use it for all tlie purposes of the invention, so long as the 
identity of the machine is preserved, w'as made of one who 
bought unconditionally, that is, subject to no specified limi- 
tation upon his right of use. The question of the effect of 
limitations upon the right of use arose, however, in MitcheU 
V. Hawley, and there we find the distinction was deemed 
material and the effect declared. 

In that case one Taylor was the patentee, under a grant 
for a term of fourteen years, for a machine for felting hats. 
By what Mr. Justice Clifford calls “ a conveyance of license, 
subject to certain restrictions or limitations,” [20] one 
Bayley was given the “ exclusive right to make and use and 
to license to others the right to use the said machines in the 
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States of Massachusetts and New Hamp^ire, during the 
remainder of the original term of said letters-patent,” sub- 
ject to a stipulation that the licensee shall not in any way, 
or form, dispose of, sell, or grant any license to use the said 
machines beyond the expiration of the original term.” 
There was also a provision that if the term of the patent 
should be extended Bayley should have the right to control 
the same in those two States, upon paying a reasonable com- 
pensation, etc. 

Bayley, as such licensee, made and sold four machines to 
the appellant Mitchell, with the right to use them for felting 
hats in the town of Haverhill, Massachusetts, “under Tay- 
lor’s patent bearing date May 3, 1864,” Before the patent 
expired it was extended for the ftirther term of seven years, 
the benefits of which extension for the said two States were 
assigned to the appellee Hawley. Hawley then filed his bill 
to restrain Mitchell from using the four identical machines 
which had been sold to him by Bayley. From a decree re- 
straining their further use Mitchell appealed. Mr. Justice 
Clifford, before stating the facts upon which the judgment 
must rest as to the right of Mitchell as the purchaser of 
the machines to continue their use after the expiration of 
the original term of Taylor’s patent, and after directing at- 
tention to what he termed “the well-grounded distinction 
between the grant of the right to make and vend the pat- 
ented machine amj the grant of the right to tise it,” which, 
he says, “ was first satisfactorily pointed out by the late Chief 
Justice Taney, with his accustomed clearness and precision,” 
says (p. 548) : 

“Purchasers of the exclusive privilege of making or vending the 
patented machine hold the whole or a portion of the franchise which 
the patent secures, depending upon the nature of the conveyance, and 
of course the interest [SI] which the purchaser acquires terminates 
at the time limited for its continuance by the law which created the 
franchise, unless it is expressly stipulated to the contrary. But the 
purchaser of the implement or machine for the purpose of using it in 
the ordinary pursuits of life stands on different grounds, as he does 
not acquire any right to construct another machine either for his own 
use or to be vended to another for any purpose. Complete title to the 
implement or machine purchased becomes vested in the vendee by the 
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sale and purchase, but he acquires no portion of the franchise, as the 
machine, when it rightfully passes from the patentee to the purchaser, 
ceases to be within the limits of the monopoly.’* 

In the succeeding paragraph he, in effect, limits what was 
above said to unconditional sales of such patented machines 
by adding this : 

" Patented implements or machines sold to be used in the ordinary 
pursuits of life become the private individual property of the pur* 
chasers, and are no longer specifically protected by the patent laws 
of the State where the implements or machines are owned and used. 
Sales of the kind may be made by the i)atentee with or without con- 
ditions, as in other cases, but where the sale is absolute, and without 
any conditions, the rule is well settled that the purchaser may con- 
tinue to use the implement or machine purchased until it is worn out, 
or he may repair it or improve upon it as he pleases, in same manner 
as if dealing with property of any other kind.” 

The force and bearing of this opinion cannot be escaped 
by suggesting that the court was referring to mere common- 
law contractual conditions, for the suit was to restrain 
infringement by the use of four machines which had been 
sold, not leased. 

That the bill was one alleging and seeking to enjoin fur- 
ther use as an infringement of the patent is shown by the 
statement that ‘^they,” referring to the purchaser [22] Mit- 
chell and those associated with him, “ appeared to the suits 
and filed an answer setting up as a defense to the charge of 
infringement that they are by law authorized to continue the 
use of the four machines just the same under the extended 
letters-patent as they had the right to do under the original 
patent, when the purchase was made by those under whom 
they claim, which is the only question in the case.” 

The question argued, as shown by the brief, as set out in 
the report, was there, as here, that by a sale of the machines 
‘‘they were taken out of the reach of the patent law alto- 
gether, and that as long as the machines themselves lasted, 
the owner could use them.” For the patentee it was urged 
that “ the right to make and use and to license others to use 
was expressly limited by apt words, showing clearly an in- 
tent that it should not survive the original term of the pat- 
ent.” This latter was the argument which prevailed. Mr. 
Justice Clifford, after referring to the principle of law that 
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one cannot convey a better title or right than he has, said 
(p. 560), touching the restriction imposed by Bayley on the 
machines sold by him to Mitchell : 

“The form of tbe license whlcb be gave to tbe purebasers shows 
conclusively that he understood that he was*not empowered to give 
a license which should extend beyond that limitation.” 

Later, referring to this sale with license to use, the learned 
Justice says (p. 551) : 

“ The terms of the license which the seller gave to the purchasers 
were sulUcient to put them uiton inquiry, and it is quite obvious that 
tbe means of knowledge were at hand, and that if they had made the 
least inquiry they would have ascertained that their grantor could not 
give them any title to use the machine beyond the period of fourteen 
years from the date of the original letters-pateut, os he was only a 
licensee aud never bad any power to sell a machine so as to with- 
draw it indefinitely from the operation of the franchise secured by 
the patent.” 

[23] The distinction between the sale of a machine free 
from specific restrictions upon the right of use and a sale 
subject to such limitations becomes the more evident, in view 
of the fact that but for the license to use only for the re- 
mainder of the original patent term the purchaser would 
have acquired the right to continue the use during an ex- 
tended term of the same patent. This was the express hold- 
ing in the two prior cases of Wilson v. Rousseau, 4 How. 
646, and Bloomer v. McQuewan, 14 How. 639, where the un- 
limited right of use by an unconditional purchaser was laid 
down in the strongest terms, and which cases are now re- 
lied upon by counsel in this case as equally applicable to a 
sale subject to a restricted use. 

It is obvious that if Taylor, the patentee, could authorize 
Bayley to make and sell the patented machines, subject to 
the restriction that he should not sell for use beyond the 
terms of the original patent, and that a purchaser of the 
machines so made and sold by Bayley, with notice, Wodld 
infringe the extended patent by a use after the original 
term had expired, it is because the exclusive right of the 
patentee embraces the right to make and sell patented ma- 
chines subject to restrictions upon the right of use, which, 
if not observed, will support an action for infringement 
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An absolute and unconditional sale operates to pass the 
patented thing outside the boundaries of the patent, because 
such a sale implies that the patentee consents that the pur- 
chaser may use the machine so long as its identity is pre- 
served. This implication arises, first, because a sale without 
reservation, of a machine whose value consists in its use, for 
a consideration, carries with it the presumption that the 
right to use the particular machine is to pass with it. The 
rule and its reason is thus stated in Robinson on Patents, 
§824: 

“ The sale must furthermore be unconditional. Not only may the 
patentee Impose conditions limiting the use of the patented article, 
[24] upon his grantees and express licensees, but any person having 
the right to sell may at the time of sale restrict the use of his vendee 
within specific boundaries of time or place or method, and these will 
then become the measure of the implied license arising from the sale.” 

The argument for the defendants ignores the distinction 
between the property right in the materials composing a pat- 
ented machine, and the right to use for the purpose and in 
the manner pointed out by the patent The latter may be 
and often is the greater element of value, and the buyer may 
desire it only to apply to some or all of the uses included 
in the invention. But the two things are separable rights. 
If sold imreservedly the right to the entire use of the in- 
vention passes, because that is the implied intent; but this 
right to use is nothing more nor less than an unrestricted 
license presumed from an unconditional sale. A license is 
not an assigmnent of any interest in the patent. It is a 
mere permission granted by the patentee. It may be a 
license to make, sell and use, or it may be limited to any 
one of these separable rights. If it be a license to use, it 
operates only as a right to use without being liable as an 
infringer. If a licensee be sued, he can escape liability to 
the patentee for the use of his invention by showing that the 
use is within his license. But if his use be one prohibited by 
the license, the latter is of no avail as a defense. An a license 
passes no interest in the monopoly, it has been described as 
a mere waiver of the right to sue by the patentee. Robinson 
on Patraits, §§ 806, 808. 

96826*— IT-vote 48 
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We repeat The property right to a patented machine 
may pass to a purchaser with no right of use, or with only 
the right to use in a specified way, or at a specified place, 
or for a specified purpose. The unlimited right of exclusive 
use which is possessed by and guaranteed to the patentee 
will be granted if the sale be unconditional. But if the 
right of use be confined by specific restriction, the use not 
permitted is necessarily reserved to the patentee. [36] If 
that reserved control of use of the machine be violated, the 
patent is thereby invaded. This right to sever ownership 
and use is deducible from the nature of a patent monopoly 
and is recognized in the cases. 

In Sawin v. GitUd, 1 Gall. 485, Mr. Justice Story, as far 
back as 1813, recognized the distinction by holding that a 
sale of patented machines under an execution against the 
patentee did not render the sheriff liable under a statute 
which made any person liable who should sell a patented 
device without consent of the patentee, because the i^eriff 
had merely sold the materials and had not undertaken to 
pass any right of use. But in Wilder v, Kent, 15 Fed. Kep. 
217, it was held that under such an execution sale there 
passed whatever right of use the debtor had if the sale was 
unconditional. 

Judge Lowell, in Porter Needle Co. v. National Needle Go., 
17 Fed. Rep. 536, after saying that an absolute and unquali- 
fied sale of a patented machine carried with it the right of 
use, said: 

" But the mere value of a patented machine la often, as Is proved 
to be In this case, Insignificant in comparison with the value of Its 
use; and the courts have permitted a severance of ownership and 
right of use. If the patentee has chosen to dissever them and If his 
Intent Is not doubtful.” 

It is plain from the power of the patentee to sub-divide 
his exclusive right of use that when he makes and baHh a 
patented device that the extent of the license to use which 
is carried by the sale must depmid upon whether any restric- 
tion was placed upon the use and brought home to the per- 
son acquiring the article. 
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That hare the patentee did not intend to sell the machine 
made by it subject to an unrestricted use is of course unde- 
niable from the words upon tiie machine, viz : 

"mCBKSE BESTmcnON.’’ 

**Thi8 machine is sold by the A. B. Dick Co., with the 
[26] license restriction that it may be used only with the 
stencil, paper, ink and other supplies made by A. B. 
Dick Co.” 

The meaning and purpose of this restriction was that 
while the property in the machine was to pass to the pur- 
chaser, the right to use the invention was restricted to use 
with other articles required in its practical operation, sup- 
plied by the patentee. It was stated at the bar, and appears 
fully in the opinion of Judge Bay (149 Fed. Bep. 424), 

' who decided the case in the Circuit Court, that the patentee 
sold its machines at cost, or less, and depended upon the 
profit realized from the sale of other non-patented articles 
adapted to be used with the machine, and that it had put out 
many thousands of such machines under the same license 
restriction. Such a sale, while transferring the property 
right in the machine, carries with it only the right to use 
it for practicing the invention according to the terms of 
the license. To no other or greater extent does the patentee 
consent to the use of the machine. When the purchaser is 
sued for infringement by using the device, he may defend 
by pleading, not the general and unlimited license which is 
carried by an unconditional sale, but the limited license 
indicated by the metal tablet annexed to the machine. If 
the use is not one permitted, it is plainly an infringing use. 

If, then, we assume that the violation of restrictions upon 
the use of a machine made and sold by the patentee may 
be treated as infringement, we come to the question of the 
kind of limitation which may be lawfully imposed upon a 
purchaser. 

To begin with, the purchaser must have notice that he 
buys with only a qualified right of use. He has a right to 
usHume, in the absence of knowledge, that the seller passes 
an uncondititmal title to the machine, with no limitations 
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upon the use. Where, then, is the line between a lawful End 
an unlawful qualification upon the use? This is a question 
of statutory construction. But with what eye [fi7] shall 
we read a meaning into it? It is a statute creating and 
protecting a monopoly. It is a true monopoly, one having 
its origin in the ultimate authority, the Constitution. Shall 
we deal with the statute creating and guaranteeing the ex- 
clusive right which is granted to the inventor with the nar- 
row scrutiny proper when a statutory right is asserted to 
uphold a cla'im which is lacking in those moral elements 
which appeal to the normal man? Or shall we approach 
it as a monopoly granted to subserve a broad public policy, 
by which large ends are to be attained, and, therefore, to 
be construed so as to give effect to a wise and beneficial 
purpose? That we must neither transcend the statute, nor 
cut down its clear meaning, is plain. In Bement v. Na-, 
tionaH Harrow Co., 186 U. S. 70, 89, 90, 91 and 92, this 
court quoted with approval the language of Chief Justice 
Marshall in Grant v. Raymond, 6 Pet. 218, 241. Con- 
cerning the favorable view which the law takes as to the 
protection extended to the exclusive right, the court, through 
Chief Justice Marshall, said: 

“ It is the reward stipulated for the advantages derived by the 
public for the exertions of the individual, and is Intended as a 
stimulus to those exertions. The laws which are passed to give effect 
to this purpose ought, we think, to be construed in the spirit in which 
they have been made ; and to execute the contract fairly on the part 
of the United States, where the full benefit has been actually received, 
if this can be done without transcmiding the intention of the statute, 
or countenancing acts which are fraudulent or may prove mlchlevous. 
The public yields nothing which it has not agreed to yield ; it receives 
all which it has contracted to receive. The full benefit of the dis- 
covery, after its enjoyment by the discoverer for fourteen years, is 
preserved, and for his exclusive enjoyment of it during that time the 
public faith is pledged.” 

If the patent be for a machine, the monopoly extends 
to the right of making, selling and using, and these are 
[28] separable and substantial rights. In Bloomer JHc- 
Quewan, 14 How. 589, 547, it is said that the grant i» of 
‘*the right to exclude every one from making, unng or 
vani^g the thing without the peimtisaiaB of tto owner.*' 
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la Bement v. NaUonal Harrow Co., 186 U. S. 70, 90, there 
was involved the legality of certain contracts between pat- 
entees of and dealers in patented harrows. The purpose 
and effect of the combination and bf the contracts between 
the parties was to fix and keep up the prices at which 
licensees might sell the patented harrows. It was claimed 
that the combination and contracts were obnoxious to the 
Sherman Act; but, upon the other side, it was said that as 
the contracts concerned only the sale of patented articles 
that act did not apply. The character of the monopoly 
granted under the patent act was therefore involved. Touch- 
ing the right of the patentee to exclude all others from the 
use of his invention, the court quoted with approval what 
was said in the Button Fastener Cases, 77 Fed. Rep. 288, as 
follows: 

“ If he sees fit, he may reserve to himself the exclusive use of his 
invention or discovery. If he will neither use his device nor permit 
others to use It, he has but suppressed his own. That the grant is 
made upon the reasonable expectation that he will either put his 
invention to practical use or permit others to avail themselves of it 
upon reasonable terms, is doubtless true. This expectation Is based 
alone upon the supposition that the patentee’s Interest will Induce 
him to use, or let others use, bis invention. Tlie public has retained 
no other security to enforce such expectations. A suppression can 
endure but for the life of the patent, and the disclosure he has made 
will enable all to enjoy the fruit of his geniu.s. His title Is exclusive, 
and so clearly within the constitutional provisions in respect of pri- 
vate property that he is neither bound to use his discovery himself 
nor permit others to use it.” 

[29] In the Paper Bag Patent Case, 210 U. S. 405, this 
right to exclude others from all use of the invention was 
held to be so comprehensive that a patentee was allowed 
to restrain, by injunction, one who was infringing his pat- 
ent, although he had, during a long term of years, neither 
used his invention himself, nor allowed others to use it. 

That there are limitations upon the right of vending and 
using a patented machine may be conceded. Thus, if the 
thing patmted belong to a class of things which on account 
of their inherent danger to the public safety of health can- 
not be sold or used because prohibited by an exertion of the 
police power of a State, they will not be immune to su<di a 
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law because patented. Upon this ground a patent for " an 
improved burning oil,” was held not to take the article with- 
out the operation of a state statute forbidding the sale of oil 
which was unsafe for illuminating purposes. Patteraon v. 
Kentuchy, 97 U. S. 501. And so in the Bemeni Oaae^ the 
court said of this exclusive grant of privilege (p. 90) : 

“ It is true that In certain circumstances the sale of articles manu- 
factured under letters patent may be prevented when the use of such 
article may be subject, within the several States, to the control which 
they may respectively impose in the legitimate exercise of their 
powers over their purdy domestic affairs, whether of internal com- 
merce or of police regulation.” 

In that case the question was nut one of infringement, but 
one arising in a suit to enforce certain contracts directly re- 
straining commerce in patented articles which were claimed 
to violate the Sherman law, although the agreements coverec. 
only patented articles. The court, after referring to the 
exceptions to the patentee’s monopoly resulting from con- 
flict with the police power of the State, said (p. 91) : 

“Notwithstanding these exceptions, the general rule Is absolute 
freedom In the use or sale of rights under the [SO] patent laws of the 
United States. The very object of these laws Is monopoly, and the 
rule is, with few exceptions, that any conditions which are not in 
their very nature Illegal with regard to this kind of property, imposed 
by the patentee and agreed to by the licensee for the right to manu- 
facture or use or sell the article, will be upheld by the courts. The 
fact that the conditions in the contracts keep up the monopoly or fix 
prices does not render them Illegal.” 

Now, if this was a suit to recover damages upon the 
contract not to use the machine except in connection with 
other articles proper in its use made by the patentee, the 
only possible defense would be that the agreement was 
one contrary to public policy in that it affected freedom in 
the sale of such articles to the user of such machines. But 
that was the nature of the defense made to the suit to en- 
force the agreements under consideration in the Bemmt 
Caae. The court in that case found that the contracts did 
include interstate commerce within their provisions and 
restrained* interstate trade, but with reference to the Sher- 
man Act said (p. 92) : 
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" Bat that etatute clearly does not refer to that kind of a restraint 
of Interstate commerce whidi may arise from reasonable and Ic^ 
conditions Imposed upon the assignee or licensee of a patent by tbe 
owner thereof, restricting the terms upon which the article may be 
used and the price to be demanded therefor. Such a construction ot 
the act we have no doubt, was never contemplated by its framers.” 

As to whether the restrictions upon sales imposed by 
the agreements were ‘‘legal and reasonable conditions,” the 
court said (p. 93) : 

” The provision in regard to the price at which the licensee would 
sell tbe article pianafactared under the license was also an appro- 
priate and reasonable condition. It tended to keep up the price of the 
Implements manu[tl]factured and sold, but that was only recogniz- 
ing the nature of the property dealt in, and providing for its value 
so far as possible. This the parties were legally entitled to do. The 
owner of a patented article can, of course, charge such price as he 
may choose, and the owner of a patent may assign It or sell the right 
to manufacture and sell the article patented upon the condition that 
the assignee shall charge a certain amount for such article.” 

If the stipulation in an agreement between patentees and 
dealers in patented articles, which, among other things, 
fixed a price below which the patented articles should not 
be sold, would be a reasonable and valid condition, it 
must follow that any other reasonable stipulation, not 
inherently violative of some substantive law, imposed by 
a patentee as part of a sale of a patented machine, would 
be equally valid and enforceable. It must also follow, that 
if the stipulation be one which qualifies the right of use 
in a machine sold subject thereto, so that a breach would give 
rise to a right of action upon the contract, it would be at 
the same time an act of infringement, giving to the pat- 
entee his choice of remedies. 

But it has been very earnestly said that a condition re- 
stricting the buyer to use it only in connection with ink 
made by the patentee is one of a character which gives 
to a patentee the power to extend his monopoly so as to 
cause it to embrace any subject, not within the patent, which 
he chooses to require that the invention shall be used in 
connection with. Of course the argument does not mean 
tiiat the effect of such a condition is to cause things to become 
patented which were not so without the requirement The 
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stencil, the paper and the ink made by the patentee will 
con^ue to be unpatented. Anyone will be as free to make, 
sell and use like articles as they would be without this re^ 
striction, save in one particular — ^namely, they may not be 
sold to a user of one of the patentee’s machines with intent 
that they [82] shall be used in violation of the license. 
To that extent competition in the sale of such articles, for 
use with the machine, will be affected ; for sale to such users 
for infringing purposes will constitute contributory in- 
fringement. But the same consequence results from the 
sale of any article to one who proposes to associate it with 
other articles to infringe a patent, when such purpose is 
known to the seller. But could it be said that the doctrine 
of contributory infringement operates to extend the mo- 
nopoly of the patent over subjects not within it because 
one subjects himself to the penalties of the law when he 
sells unpatented things for an infringing use? If a pat- 
entee says, *‘I may suppress my patent if I will. I may 
make and have made devices under my patent, but I will 
neither sell nor permit anyone to use the patented things,” 
he is within his right, and none can complain. But if he 
says, “ I will sell with the right to use only with other things 
proper for using with the machines, and I will sell at the 
actual cost of the machines, to me, provided you will agree 
to use only such articles as are made by me in connection 
therewith,” if he chooses to take his profit in this way, 
instead of taking it by a higher price for the machines, 
has he exceeded his exclusive right to make, sell and use his 
patented machines? The market for the sale of such arti- 
des to the users of his machine, which, by such a condition, 
he takes to himself, was a market which he alone created, by 
the making and selling of a new invention. Had he kept 
his invention to himself, no ink could have been sold 
others for use upon machines embodying that invoatibn. B^ 
selling it subject to the restriction he took nothing from 
others and in no wise restricted their legitimate market. 

A like objection has been made against injunctions re- 
sfetaining the sale for infringing purposes of a single element 
in' a patent combination. It was said that to enjoin encih 
^lAtlesi, although the thing sold was intended [88] to be naed 
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with other elements to complete an infringing combination, 
.was to extend the ^pe of the patent so as to give to the 
patentee the same advantage as if the element had been 
claimed alone. But in Davis Electrical Co, v. Edison, 

60 Fed. Bep. 276, 280, Judge Putnam answered this, saying : 

** Neither in such InstanceSt nor in the case at bar, is the course of 
the law to be turned aside because the practical result may be to 
Kive a patentee for the time being more than the patent office con- 
templated, nor is the patentee to be deprived of his just rights because 
under some circumstances he gets incidental advantages beyond what 
he expressly bargained for. We do not in terms give the patentee 
the benefit of a claim for the filament alone, nor prohibit its use in 
some other combination than that set out in the second claim, if some 
ingenious way of making such other combination is ever discovered.** 

In ThomsovrHomton, Co, v. Kelsey Co,^ 72 Fed. Rep. 
1016, the language was adopted by Judge Townsend. , 

Neither can we see that the liability of the defendants 
for aiding and abetting an infringing use by Miss Skou 
would be different whether she had made her machine in 
open defiance of the rights of the patentee or had bought 
it under conditions limiting her right of use. If she had 
made it, she would have been liable to an action for in- 
fringement for making; and if she used it, she would become 
liable for such infringing use. But if the defendants knew 
of the patent and that she had unlawfully made the pat- 
ented article, and then sold her ink or other supplies without 
which she could not operate the machine, the intent 
<md pwrpose that she. should use the infringing article hy 
means of the ink srwpflied hy them,, they would assist in her 
infringing use. 

“Contributory infringement,” says Judge Townsend in 
Thomson-Houston Co. v. Kelsey Co., 72 Fed. Rep. 1016, 
[84 1 1017, “ has been well defined as the intentional aiding 
of one person by another in the unlawful making or sell- 
ing or using of the patented invention.” To the same effect 
are TFoJZaos v. Holmes, 29 Fed. Cases, 74, 79; Bisdon Iron 
db LooomaHne Works v. Trent, 92 Fed. Rep. 375; Thomson- 
Houston Co. V. Ohio Brass Works, 80 Fed. Rep. 712; Ameri- 
oan Orofhophone Co. v. Hanothome, 92 Fed. Rep. 616. 



762 


m X7KlTm> SXA1XS, 8S. 

Opinion ot the Oonrt 

la the Ritdon Case^ a member of the firm which made the 
plans for the construction of certain mining machineiy to 
be made in the owner’s shop, and then superintended its 
erection at (he mine, was held to be guilty of infringement, 
though he neither personally made nor used the machines 
which were found to be an infringement of valid patents. 
In American Graphophone Co. v. Hawthorne, one who sold 
a machine with i^owledge that it was to be used to pro- 
duce an infringing article was held to be liable as an in- 
fringer. 

For the purpose of testing the consequence of a ruling 
which will support the lawfulness of a sale of a patented 
machine for use only in connection with supplies necessary 
for its operation bought from the patentee, many fanciful 
suggestions of conditions which might be imposed by a 
patentee have been pressed upon us. Thus it is said that a 
patentee of a coffee pot might sell on condition that it be 
used only with coffee bought from him, or, if the article be 
a circular saw, that it might be sold on condition that it be 
used only in sawing logs procured from him. These and 
other illustrations are used to indicate that this method of 
marketing a patented article may be carried to such an 
extent as to inconv^ience the public and involve innocent 
people in unwitting infringements. But these illustrations 
all fail of their purpose, because the public is always free 
to take or refuse ^e patented article on the terms imposed. 
If they be too onerous or not in keeping with the benefits, 
the patented article will not find a market. The public, 
by permitting the invention to go unused, loses nothing [86] 
which it had before, and when the patent expires will be 
free to use the invention without compensation or restric- 
tion. This was pointed out in the Paper Bag Case, where 
the inventor would neither use himself nor allow others to 
use, and yet was held entitled to restrain infringement, 
because he had the exclusive right to keep all others from 
using during the life of the patent. This larger right 
embraces the lesser of permitting others to use upon such 
tenns as the patentee chooses to prescribe. It must not; 
be forgotten that we are dealing with a constitutional and 



HEKBY V. A. B. DIOX OOMPANT. 


768 


Opinion of tbe Court 

statutory monopoly. An attack upon the rights under a 
patent because it secures a monopoly to make, to sell and 
to use, is an attack upon the whole patent system. We are 
not at liberty to say that the Constitution has unwisely 
provided for granting a monopolistic right to inventors, or 
that Congress has unwisely failed to impose limitations 
upon the inventor’s exclusive right of use. And if it be 
that the ingenuity of patentees in devising ways in which 
to reap the benefit of their discoveries requires to be re- 
strained, Congress alone has the power to determine what 
restraints shall be imposed. As the law now stands it con- 
tains none, and the duty which rests upon this and upon 
every other court is to expound the law as it is written. 
Arguments based upon suggestions of public policy not 
recognized in the patent laws are not relevant. The held 
to which we are invited by such arguments is legislative, 
not judicial. The decisions of this court, as we have con- 
strued them, do not so limit the privilege of the patentee, 
and we could not so restrict a patent grant without over- 
ruling the long line of judicial decisions from Circuit Courts 
and Circuit Courts of Appeal, heretofore cited, thus in- 
flicting disastrous results upon individuals who have made 
large investments in reliance upon them. 

The conclusion we reach is that there is no difference, 
in principle, between a sale subject to specifle restrictions 
as to the time, place or purpose of use and restrictions 
[86] requiring a use only with other things necessary to the 
use of the patented article purchased from the patentee. If 
the violation of the one kind is an infringement, the other is 
also. That a violation of any such restriction annexed to a 
sale by one with notice constitutes an infringing use has 
bem decided by a great majority of the Circuit Courts and 
Circuit Courts of Appeal, and has come to be a well-recog- 
nized principle in the patent law, in accordance with which 
vast transactions in respect to patented articles have been 
conducted. But it is now said that the numerous decisions 
by the lower courts have been erroneous in respect to the 
proper construction of the limit of the monopoly conferred 
by a patent, and that they should now be overruled To these 
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courts has been conunitted the duty of interpreting and ad- 
ministering the patent law. There is no power in this court 
to review their judgments, except upon a writ of certiorari, 
or to direct their decisions, 'save through a certified inter- 
rogatory for direction upon a question of law. This power 
to review by certiorari is one which has been seldom exer- 
cised in patent cases. A line of decisions, which has come 
to be something like a rule of property, under which large 
businesses have been conducted, should at least not be over- 
ruled except upon reasons so clear as to make any other con- 
struction of the patent law inadmissible. 

The earliest of the reported cases in which the precise 
question here presented arose were cases arising in suits for 
the infringement of a patent upon an iron band connected 
by a buckle, intended for binding cotton bales. The band 
and this buclde were of iron. The buckle was so adjusted 
as that the band could be removed from the bale only by 
cutting. Upon the buckle were stamped the words: “Li- 
censed to use only once.” When cut from the bale the band 
and buckle were sold to persons, who used the buckles either 
upon a new band, or one repaired, and these bands were sold 
to planters to be used again in baling [37] cotton. The 
question arose in a number of cases as to whether such second 
use of the buckles by one with notice, was an infringing use. 
In American Cotton Tie Co. v. Simmons, 8 Ban. & A. 820, 
Judge Shepley dismissed the bill. The case, upon appeal to 
this court, was reversed, upon the ground that that which 
had been done after the first use was a reconstructi<Hi, and 
not a repair, and was, therefore, an infringement. 106 U. S. 
89. The court did not pass upon the question whether a 
second use of the buckles would be an infringing use. An- 
other case arising under the same patent was that of Ameri- 
can Cotton Tie Supply Co. v. BuUard, 4 Ban. & A. 620, de- 
cided by Judge Blatchford, who gave the question great c<m- 
sideration. “ It is manifest,” says Judge Blatchford, “ that 
the owner of the patents intended, by the stamps upon the 
buckles and the imprints on the billheads, to grant a re- 
stricted license for the use of the ties and the buckles, and 
that Ihe intended restricti<m was to a use of them once only, 
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as baling ties. The words, licensed to use once only^’ 
stamped on each buckle, were a notice to everyone who 
handled it that there was attached to it a restriction in the 
shape of a license, and of a license merely to use, and of a 
license to use only once. This was a lawful restriction.” 

Concerning the question of the effect of this restriction 
upon subsequent buyers of the cotton with its bands and 
buckles, the court said : 

It is difficult to see how, in view of the facts of the case, the 
owners of these patents can properly be said to have sold the buckles 
for the purpose of allowing them to be used in the ordinary pursuits 
of life and to pass Into the markets of the country as an ordinary 
article of commerce. ♦ ♦ ♦ The original license is fairly a license 
to have*the buckle and the band confine a bale until the consumer 
needs to confine the bale no longer, and a license for no longer time. 
There is no purchase of buckle and band by a purchaser of the baled 
cotton, except as he purchases them confining the cotton [88] ami 
to confine it until it reaches the consumer, and such purchase of 
buckle and band is, in elfect, only a purchase of them subject to such 
original license. It is quite as reasonable to say that the purchaser 
of the cotton buys subject to such license as it is to say that the 
licensor, having imposed the restricted license, permits it to be 
Instantly destroyed. The former view is consistent with the original 
Intention, and the latter view is inconsistent with it. 

As indicating the trend of judicial opinion that such li- 
cense restrictions annexed to patented articles, when sold, 
constitute licenses under the patent, and that their violation 
by persons having notice constitutes an infringement of the 
patent, we here set out in the margin a number of the re- 
ported cases.^ 

It would lengthen this opinion .unreasonably to make 

* Dickerson v. Matheson, 57 Fed. Rep. 524, Second Circuit Court of 
Appeals ; HeatonrPenin. Co. v. Eureka Specialty Co., 77 Fed. Rep. 288, 
Sixth Circuit Court of Appeals ; Tubular Rivet Co. v. O'Brihn, 93 Fed. 
Rep. 200; Cortetyou v. Lowe, 111 Fed Rep. 1005, Second Circuit Court 
of Appeals; Edison Phonograph Co. v. Kaufmann, 105 Fed. Rep. 960; 
Edison Phonograph Co. v. Pike, 116 Fed. Rep. 863; Victor Talking 
Machine COi v. The Fair, 123 Fed. Rep. 424, Seventh Circuit Court of 
Appeals ; JITalkmal Phonograph Co. v. Schlegel, 128 F<^. Rep. 733; The 
Fair V. Dover Mfg. Co., 166 Fed. Rep. 117; jEolian Co. v. Juelg Co., 155 
Fed. Beil. 119* Second Circuit Court of Appeals; A. B. Dick Co. v. 
Milwaukee Co., 168 Fed. Rep. 930, Seventh Circuit Court of Appeals; 
Crown Cork A Seal Co. v. Brooklyn Co., 172 Fed. Rep. 225; Rupp v. 
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[89] quotations from these opinions to show either the 
grounds upon which they go or their applicability. Some 
of them concern sales subject to a restriction upon the price 
upon resale, and others relate to a requirement that the 
article sold shall be used only in connection with certain 
other things to be bought from the patentee. We deem it 
well, however, to refer to the opinion of the Circuit Court of 
Appeals of the Eighth Circuit, delivered by Judge (now 
Mr. Justice) Van Devanter in National Phonograph Co. v. 
Schlegel^ cited above, because it draws so clearly the dis- 
tinction between a conditional and an unconditional sale of 
a patented article. Speaking for the court. Judge Van De- 
vanter said (128 Fed. Rep. 733, 735) : 

An unconditional or unrestricted sale by the patentee, or by a 
licensee authorized to make such sale, of an article embodying the 
patented invention or discovery, passes the article without the limits 
of the monopoly, and authorizes the buyer to use or sell it without 
restriction; but to the extent that the sale is subject to any restric- 
tion upon the use or future sale the article has not been released 
from the monopoly, but Is within its limits, and, as against all who 
have notice of the restriction, is subject to the control of whoever 
retains the monopoly. This results from the fact that the monopoly 
is a substantial property right conferred by law as an inducement 
or stimulus to useful invention and discovery, and that it rests with 
the owner to say what part of this property he will reserve to him-, 
s^f and what part he will transfer to others, and upon what terms 
he will make the transfer. 

There is no collision between the rule against restrictions 
upon the alienation or use of chattels not made under the 
protection of a patent and the right of the patentee through 
his control over his invention. The distinction is pointed out 

Elliott, 131 Fed. Rep. 730, Sixth Circuit Court of Appeals ; Commercial 
Co. V. Autolux Co., 181 Fed. Rep. 387; Boesch v. Oraff, 133 U. S. 807, 
where articles made in Germany under a German patent, and Imported 
to this country, were held to infringe a United States patent for the 
same article ; and Dickerson v. Tinting, 84 Fed. Rep. 192, where it was 
held that one purchasing a patented article in Germany from the 
owners of a United States patent, having marked on it a condition that 
it should not be imported into the United States, was held guilty of 
infringement by bringing it into the United States. 

See also Curtiss on Patents, if 218-'218a ; Walker on Patents, if 800, 
801, 802; Wilson v. Sherman, 1 Blatcht 58& 
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by Mr. Justice Hughes in Dr. MUes MediecA Co. v. Park <& 
Sons Co., 220 U. S. 373, 401. 

The English patent law, like our own, grants to the [40J 
patentee the exclusive right to make, to sell and to use. 
The decisions of the English courts upon the subject are, 
therefore, worthy of examination, and weight should be 
attached not only because of the respect due by neason of 
the similarity of statutes, but because many English patentees 
take out American patents and the converse. The English 
opinions which we shall refer to have to do with the sale of 
patented articles with restrictions upon the use. 

The cases of Incandescent Gaslight Co. v. Cantelo, 12 
Patent Law Beports, 262, decided in 1895, and Incandescent 
Gaslight Co. v. Brogden, 16 Patent Law Reports, 179, de- 
cided in 1899, were actions for the infringement of the 
Welsbach mantle patent for incandescent gas lighting. The 
mantles were sold subject to a license restriction, printed 
on the box containing them, that they should be used in 
connection with burners or apparatus sold or supplied by 
the patentee. In the Cantelo Case Mr. Justice Wills said 
(p. 264) : 

The sale of a patented article carries with it the right to use it 
in any way that the purchaser chooses to use it, unless he knows of 
restrictions. Of course, if he knows of restrictions, and they are 
brought to his mind at the time of the sale,, he is bound by them. 
He is bound by them on this principle: The Patentee has the sole 
right of using and selling the articles, and he may prevent anybody 
from dealing with them at all. Inasmuch as he has the right to 
prevent people from using them, or dealing in them at all, he has 
the right to do the lesser thing, that is to say, to impose his own 
conditions. It does not matter how unreasonable or how absurd the 
conditions are. It does not matter what they are if he says at the 
time when the purchaser proposes to buy, or the person to take a 
license, Mind, I only give you this license on this condition, ’’ and the 
purchaser is free to take it or leave it as he likes. If he takes it, 
he must be bound by the condition. It seems [41] to be common 
sense, and not to depend upon any patent law, or any other par- 
ticular law. 

Upon the evidence it was held that Cantelo not having 
bought direct, he did not have actual knowledge of the 
restiicti<m, and he was given judgment for costs upon that 
defense. 
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In the subsequent case against Brogden, the complam> 
ants were given in injunction against future infringement, 
and an accounting for damages for past infringement, upon 
the second point in the claim, namely, that the defendant 
had sold, being a dealer, with notice of the restriction, for 
use upon a burner not made or supplied by the patentee. As 
to the effect of the sale subject to the license restriction as 
to the use, Lord Justice Kennedy said : 

A patentee has a right, not merely by sale without reserve, to 
give an unlimited right to the purchaser to use, and thereby to make 
a grant from which he cannot derogate, but may attach to It con- 
ditions, and If these conditions are broken then there Is no license, 
because the licensee Is bound up with the observance of the con- 
dltlona 

In British Mutosoope and Biograph Company v. Horner^ 
17 Times Law Beports, 213, decided in 1901, it was held 
that the purchaser of a mutoscope under a rent distress war- 
rant obtained no greater right to the use of the patented 
machine than that which pertained to the execution debtor, 
and that if the debtor had no right other than a strictly 
personal right to use, the purchaser obtained no right to the 
use. Mr.' Justice Farwell, who delivered the opinion, cited 
and quoted with approval from the case of the Incandescent 
Gaslight Co. v. Brogden^ 16 Patent Law Beports, 179, where 
it was said that a purchaser who buys with knowledge of 
the conditions qnder which his vendor is authorized to use 
a patented invention is bound by such conditions, and that 
such conditions are not contractual, but are incident to and 
a [481 limitation of the grant of the licensee to use, so 
that if the conditions are broken there is no grant at all. 

In McGruther v. Pitcher, 20 Times Law Beports, 662, 
it is held that the purchaser of an article made under a 
patent and sold originally subject to restrictions as to place 
or method of use is not bound by such restrictions unless .he 
buys with notice of them, as such restrictions do not run 
with the goods and are obligatory only upon those persons 
who take the article with knowledge of the conditions^ 

In the very late case of the NaHorud Phonograph Co. v. 
Menok, decided in 1911 by the Judicial Committee of ^ 
Privy Council, and reported in 27 Times Law Bepoacts^ 239) 
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the cases were cited and reviewed. Beferring to the dis- 
tinction between the principles applicable to sales of un- 
patented and patented articles. Lord Shaw, in delivering the 
opinion of the court said (p. 241) : 

To begin with, the general principle • « • applicable to 

ordinary goods bought and sold, is not here in question. The owner 
may use and dispose of these as he sees fit. He may have made a 
certain contract with the person from whom he bought, and to such 
a contract he must answer. Simply, however, in his capacity as 
owner, he is not bound by any restrictions in regard to the use or 
sale of the goods, and it is out of the question to suggest that 
restrictive conditions run with the goods. * • • 

Beferring to former cases, he proceeds : 

All that is affirmed Is that the general doctrine of absolute free- 
dom of disposal of chattels of an ordinary kind is, in the case of 
patented chattels, subject to the restriction that the person purchas- 
ing them, and in the knowledge of the conditions attached by the 
patentee, which knowledge is clearly brought home to himself at the 
time of sale, shall be bound by that knowledge and accept the situa- 
tion of ownership subject to the limitations. These limitations are 
merely the respect paid and the effect given to those conditions of 
transfer of the [48] patented article which the law, laid down by 
statute, gave the original patentee a power to impose. Whether the 
law on this head should be changed and the power of sale sub modo 
should be withdrawn or limited is not a question for a court. It may 
be added that where a patented article has been acquired by sale, 
much, if not all, may be implied as to the consent of the licensee to 
an undisturbed and unrestricted use thereof. In short, such a sale 
negatives in the ordinary case the imposition of conditions and the 
bringing home to the knowledge of the owner of the patented goods 
that restrictions- are laid upon him. 

Lord Shaw then referred to the case of the Incandescent 
Light Co. V. CantelOj cited above, saying that. 

The judgment in that case by Mr. Justice Wills forms undoubtedly 
a leading authority in the law of England. 

The passage above set out is then quoted in full. 

The precise question here involved has never been de- 
cided by this court. It was raised in the Cotton Tie Case^ 
106 U. S. 89, but was passed by and the case decided upon 
the single ground that the defendants had infringed by a 
reconstruction of the bands after they had been cut. It was 
again presented in Cortelyou v. Johnson^ 207 U. S. 196, 199, 
958a5*-^X7^voi. 6—40 
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but was not decided, because it did not appear that the de- 
fendants, charged as contributory infringers as in the pres- 
ent case, had notice of the restriction upon the use of the 
patented machine. 

In Bobbs-Merrill Co. v. Strausj 210 XT. S. 889, 846, it was 
urged that the analogy between the right of one under the 
copyright statute to fix the price at which a copyrighted 
book might be sold by retailers by a mere notice accompany- 
ing the book, and the right of one selling a patented article 
subject to a condition that it should not be sold at less than 
a prescribed minimum price, was such as to entitle the owner 
of the copyright to treat a sale contrary to the notice as an 
infringing sale. But this court declined to consider the rule 
applicable to restrictive [44] licenses accompanying the sale 
of a patented article, saying: 

If we were to follow the course taken in the argument, and discuss 
the rights of a patentee, under letters patent, and then, by analogy, 
apply the conclusions of copyrights, we might greatly embarrass the 
consideration of a case under letters patent, when one of that char- 
acter shall be presented to this court 

We may say in passing, disclaiming any Intention to indicate our 
views as to what would be the rights of parties in circumstances 
similar to the present case under the patent laws, that there are 
differences between the patent and copyright statutes in the extent 
of the protection granted by them. This was recognized by Judge 
Lurton, w^ho wrote a leading case on the subject in the Federal courts 
(The Button Fastener Case, 77 Fed. Rep. 288), for he said in the 
subsequent case of Park d Sons v. Hartman, 153 Fed. Rep. 24 : 

** There are such wide difference between the right of multiplying 
and vending copies of a production protected by the copyright statute 
and the rights secured to an Inventor under the patent statutes, that 
the cases which relate to the one subject are not altogether controlling 
as to the other.” 

Touching the question there involved, the court said (p. 
850) : 

The precise question, therefore, in this case is, does the sole right 
to vend (named in 14052) secure to the owner of the copyright the 
right, after the sale of the book to a purchaser, to restrict future 
sales of the book at retail, to the right to sell it at a certain price 
per copy, because of a notice in the book that a sale at a different 
price will be treated as an infringement, which notice has been 
brought home to one undertaking to sell for less than the named 
gum? We do not think the statute can be given such a construction. 
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and it is to be remembered that this is purely a question of statutory 
construction. There is [ 45 ] no claim in this case of contract limi- 
tation, nor license agreement controlling the subsequent sales of the 
book. 

In our view the copyright statutes, while protecting the owner 
of the copyright in his right to multiply and sell his production, do 
not create the right to impose, by notice, such as is disclosed in this 
case, a limitation at which the book shall be sold at retail by future 
purchasers, with whom there is no privity of contract. This con- 
clusion is reached in view of the language of the statute, read in the 
light of its main purpose to secure the right of multiplying copies of 
the work, a right which is the special creation of the statute. True, 
the statute also secures, to make this right of multiplication effec- 
tual, the sole right to vend copies of the book, the production of the 
author's thought and conception. The owner of the copyright in 
this case did sell copies of the book in quantities and at a price 
satisfactory to it. It has exercised the right to vend. What the 
complainant contends for embraces not only the right to sell the 
copies, but to qualify the title of a future purchaser by the reserva- 
tion of the right to have the remedies of the statute against an in- 
fringer because of the printed notice of its purpose so to do unless 
the purchaser sells at a price fixed in the notice. To add to the right 
of exclusive sale the authority to control all Aluture retail sales, by a 
notice that such sales must be made at a fixed sum, would give a 
right not included in the terms of the statute, and, in our view, ex- 
tend its operation, by construction, beyond its meaning, when inter- 
preted with a view to ascertaining the legislative intent in its 
enactment. 

Though the Constitution gives to Congress power to pro- 
mote “Science and Useful Arts,” by securing for a limited 
time to writers and inventors “ the exclusive right to their 
respective writings and discoveries,” the legislation for this 
purpose had to be adapted to the difference between a “ dis- 
covery ” and a “writing.” To secure to [46] the author an 
exclusive right to his “ writings ” Congress provided that he 
should have “the sole liberty of printing, reprinting, pub- 
lishing, completing, copying, executing, finishing and vend- 
ing the same.” Revised Statutes, §4952. This is, in short, 
the sole right to multiply and vend copies of his production. 
While there are resemblances between the right of the author 
to “ vend ” his copyrighted production, and of the patentee 
to “vend” the patented thing, the inherent difference be- 
tween the production of an author, be it a book, music or a 
picture, and that of an inventor, be it a machine, a process 
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or an artide, is so manifest that the exdusiTe right of one to 
multiply and sell was declared sufficient to give him that 
exclusive right to his writings proposed by the Constitu* 
tion. To the inventor, by §4884, Revised Statutes, there 
is granted ‘‘ the exclusive right to make, me and vend the 
invention or discovery.” This grant, as defined in Bloomer 
V. McQttewan, 14 How. 539, 549, consists altogether in the 
right to exclude every one from making, veing or vend- 
ing the thing patented.” Thus, there are several substantive 
rights, and each is the subject of sub-division, so that one 
person may be permitted to make, but neither to sell nor use 
the patented thing. To another may be conveyed the right 
to sell, but within a limited area, or for a particular use, 
while to another the patentee may grant only the right to 
make and use, or to use only for specific purposes. Adams v. 
Bwrks^ 17 Wall. 458; Mitchell v. Hawley^ 16 Wall. 544; 
Rubber Co. v. Goodyear, 9 Wall. 788, 799. Thus, in the case 
last cited the license was ‘‘ to use the said Goodyear’s gum- 
elastic composition for coating doth for the purpose of 
japanning, marbling, and variegate japanning, at his own 
establishment, but not to be disposed of to others for that 
purpose without the consent of the said Charles Goodyear, 
•* * * the right and license hereby conferred being limited 
to the United States, and not extending to any foreign 
country, and not being [47] intended to convey any right 
to make any contract with the government of the United 
States.” Of this license, this court said (p. 799) : 

It autborizea Cbaffee to use it himself. It gave him no right to 
authorize others to use it in conjunction with himself, or otherwise, 
without the consent of Goodyear, which is not shown, and not to be 
presumed. It was to be used at bis own establishment, and not at 
one occupied by himself and others. Looking at the terms of the 
instrument, and the testimony in the record, we are satlsfled that its 
true meaning and purpose were to authorise the licensee to make 
and sell India-rubber cloth, to be used in the place, and for the pur- 
poses, of patent or Japanned leather. In our Judgment it conveyed 
authority to this extent and nothing more. 

The licensees were held to have infringed the license hy 
uses not permitted. 

We have already pointed out that in the Bement Cate, 
186 U. S. 91, it was said in respect of the power of a pat- 
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entee that, in the sale of rights under a patent, ** with few 
exceptions any conditions which are not in their nature 
illegal with regard to this kind of property, imposed by 
the patentee and agreed to by the licensee, for the right 
to manufacture, or tise, or aeU the article will be upheld by 
the courts.” (Italics ours.) The question, as was said in 
reference to the copyright, is one of statutory construction. 
The kinds of property rights sought to be guaranteed and 
the terms of the two statutes are so different that very dif- 
ferent constructions have been placed upon them. There 
is no collision whatever between the decision in the Bohha- 
MerriU Cate and tbe present opinion. Each rests upon a 
construction of the applicable statute, and the special facts 
of the cases. 

The Paper Roll Cate {Morgan Envelope Co. v. Albany 
Paper Co.)^ 152 U. S. 426, has been relied upon by the de- 
fendants. We do not question that case, nor anything it 
[48] decides. But it has no application to the question here 
presented. This is manifest when that case is attentively 
examined. First, because here the ink and other supplies 
used in the operation of the complainant’s rotary mimeo- 
graph patent were not made elements of the patent, as in 
the Paper BoU Cate; and second, the toilet paper fixture 
in the Paper Roll Cate was not sold with the license restric- 
tion that it was not to be used except in connection with 
paper supplied by the patentee. There was some evidence 
of a practice to sell the fixture only to those who used the 
patentee’s paper; but this was far from proof of a specific 
license annexed to the sale of the fixtures that they were 
sold only to be used with paper supplied by the patentee. 
One who bought subject to no such restriction acquired 
the right to use the fixture with any paper. The opinion 
in that case is considered and analyzed in all of its aspects 
in the Button Fastener Cate^ 77 Fed. Rep. 288, 298-9. 

We come then to the quertion as to whether *‘the acts 
of the defendiuits constitute contributory infringement of 
the complainants’ patent.” 

The faqts upon which our answer must be made are some- 
what mMg^ It has been urged that we should moke a 
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negative reply to the interrogatory as certified, because the 
intent to have the ink sold to the licensee used in an in> 
fringing way is not sufficiently made out. Undoubtedly a 
bare supposition that by a sale of an article which though 
adapted to an infringing use is also adapted to other and 
lawful uses, is not enough to make the seller a contributory 
infringer. Such a rule would block the wheels of commerce. 
There must be an intent and purpose that the article sold 
will be so used. Such a presumption arises when the article 
so sold is only adapted to an infringing use. Rupp <& WUt- 
genfeld Co. v. Elliott. 131 Fed. Rep. 730. It may also be 
inferred where its most conspicuous use is one which will Co- 
Operate in an infringement when sale to such user is invoked 
by advertise[49Jment. KcHem Co. v. Harper Brothers^ de- 
cided at this term, 222 U. S. 55. 

These defendants are, in the facts certified, stated to have 
made a direct sale to the user of the patented article, with 
knowledge that under the license from the patentee she 
could not use the ink, sold by them directly to her, in con- 
nection with the licensed machine, without infringement of 
the monopoly of the patent. It is not open to them to say 
that it might be used in a non-infringing way, for the cer- 
tified fact is that they made the sale, “ with the expectation 
that it would be used in connection with said mimeograph.” 
The fair interpretation of the facts stated is that the sale 
was with the purpose and intent that it would be so used. 

So understanding the import of the question in connec- 
tion with the facts certified, we must answer the question 
certified affirmaUvdy. 


Mr. Justice Day did not hear the argument and took no 
part in the decision of this case. 

Mr. Chief Justice White, with whom concurred Mr. 
Justice Hughes and Mr. Justice Lakab, dissenting. 

My reluctance to dissent is overcome in this case: First, 
because the ruling now made has a much wider scope than 
the mere interest of the parties to this record, since, in my 
opinion, the effect of that ruling is to dertroy, in a very 
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large measure, the judicial authority of the States by un> 
warrantedly extending the Federal judicial power. Second, 
because the result just stated, by the inevitable development 
of the principle announced, may not be confined to sporadic 
or isolated cases, but will be as broad as society itself, affect- 
ing a multitude of people and capable of operation upon 
every conceivable subject of human contact, interest or 
activity, however [ 60 ] intensely local and exclusively within 
state authority they otherwise might be. Third, because the 
gravity of the consequences which would ordinarily arise 
from such a result is greatly aggravated by the ruling now 
made, since that ruling not only vastly extends the Federal 
judicial power, as above stated, but as to all the innumerable 
subjects to which the ruling may be made to apply, makes it 
the duty of the courts of the United States to test the rights 
and obligations of the parties, not by the general law of the 
land, in accord with the conformity act, but by the pro- 
visions of the patent law, even although the subjects con- 
sidered may not be within the embrace of that law, thus 
disregarding the state law, overthrowing, it may be, the 
settled public policy of the State, and injuriously affecting 
a multitude of persons. Lastly, I am led to express the 
reasons which constrain me to dissent, because of the hope 
that if my forebodings as to the evil consequences to result 
from the application of the construction now given to the 
patent statute be well founded, the statement of my reasons 
may serve a twofold purpose: First, to suggest that the ap- 
plication in future cases of the construction now given be 
confined within the narrowest limits, and, second, to serve to 
make it clear that if evils arise their continuance will not be 
caused by the interpretation now given to the statute, but 
will result from the inaction of the legislative department 
in failing to amend the statute so as to avoid such evils. 

Let me briefly recapitulate the facts and the rulings based 
thereon. A machine styled a rotary mimeograph was cov- 
ered by a patent The claims of the patent, however, did not 
embrace the ink or other materials used in working the 
madiine, nor were they covered by independent patents. Tlie 
pick Company, owner of the patent, sold one of the ma- 
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dbinw to a Miss Skou. The entire title 'vras parted 'witkl in 
otiior words, there [SI] was no condition imposed affecting 
the title or the uses to which the machine might be applied 
or the duration of the use. Upon the machine, however, was 
inscribed a notice, styled a License Restriction, reciting that 
the machine ‘‘ may used only with the stencil paper, ink 
and other supplies made by the A. B. Dick Company, Chi- 
cago, U. S. A.” The Henry Company, dealers in ink, sold 
to Miss Skou, for use in working her machine, ink not made 
by the Dick Company. The court now decides that a use of 
such ink by Miss Skou would have been “ a use of the ma- 
chine in a prohibited way,” and would have rendered her 
** liable to an action under the patent law for infringement,” 
and that the seller of the ink was liable as an infringer of 
the patent on the machine because of the aiding and abetting 
of a proposed infringing use. 

I cannot bring my mind to assent to the conclusion re- 
ferred to, and shall state in the light of reason and authority 
why I cannot do so. As I have said, the ink was not covered 
by the patent; indeed, it is stated in argument and not de- 
nied that a- prior patent which covered the ink had expired 
before the sale in question. It, therefore, results that a claim 
for the ink could not have been lawfully embraced in the 
patent, and if it had been by inadvertence allowed such claim 
would not have been enforcible. This curious anomaly then 
results, that that''which was not embraced by the patent, 
which could not have been embraced therein and which if 
mistakenly allowed and included in an express claim would 
have been inefficacious, is now by the effect of a ccmtract held 
to be embraced by the patent and covered by the patent law. 
This inevitably causes the contentions now upheld to come to 
this, that a patentee in selling the machine covered by his 
patent has power by contract to extend the patent so as to 
cause it to embrace things which it does not include ; in oth^ 
words, to exercise legislative power [5jS] of a far-readiiBg 
and dangerous character. Looking at it frmn anotheir pOiiit 
of view and testing the contention a oqn^eraticm of 
nghts protected by the patent law ihd tiio righte wM^ 
istttntor who obtains a patent takei^ tinder that laWf 1^^ 
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prbpositifm reduces itself to the same conclusion. The nat* 
ursl right of any one to make, vend and use his inventi<m 
which but for the patent law might be invaded by others, 
is by that law made exclusive, and hence the power is con- 
ferred to exclude others from making, using or vending the 
patented invention. Paper Bag Patent Caae^ 210 U. S. 406, 
4@4r-425, and cases cited. 

The exclusive right of use of the invention embodied in 
ihe machine which the patent protected was a right to use 
it anywhere and everywhere for all and every purpose of 
which the machine as embraced by the patent was suscep- 
tible. The patent was solely upon the mechanism which 
when operated was capable of producing certain results. A 
patent for this mechanism was not concerned in any way 
with the materials to be used in operating the machine, 
and certainly the right protected by the patent was not a 
right to use the mechanism with any particular ink or other 
operative materials. Of course as the owner of the ma- 
chine possessed the ordinary right of an owner of property 
to use such materials as he pleased in operating his patented 
machine and had the power in selling his machine to impose 
such conditions in the nature of covenants not contrary to 
public policy as he saw fit, I ^all assume that he had the 
power to exact that the purchaser should use only a particu- 
lar character of materials. But as the right to employ any 
desired operative materials in using the patented machine 
was not a right derived from or protected by the patent 
law, but was a mere right arising from the ownership of 
pirpperty, it cannot be said that the restriction concerning the 
usU bf the miaterials was a restriction upon the use of the 


huudiine protected (68] by the patent law. When I say it 
Canubt be Mid I tiiat it cannot be so dcme in reason, 
ji^ce titB inevitable result of so doing would be to declare 
i^t pat^t prelected a use which it did not embrace. 

ledl s^es to demonstrate that it is a macon* 
fibe rest^^ 

foMf 
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which the patent protected was transferred to Miss Skou, 
and the very existence of the particular restriction under 
consideration presupposes such right of complete enj(^^ent, 
and because of its possession there was engrafted a cmitract 
restriction, not upon the use of the machine, but upon the 
materials. And. these considerations are equally applicable 
to the exercise of the exclusive right to vend protect^ by the 
patent unless it can be said that by the act of selling a pat- 
ented machine and disposing of all the use of which it is 
capable a patentee is endowed with the power to amplify his 
patent by causing it to cover in the future things which at 
the time of the sale it did not embrace. 

But the result of this analysis serves at once again to 
establish, from another point of view, that the ruling now 
made in effect is that the patentee has the power, by con- 
tract, to extend his patent rights so as to bring within tiie 
claims of his patent things which are not embraced ther^, 
thus virtually legislating by causing the patent laws to 
cover subjects to which without the exercise of the right of 
contract they could not reach, the result being not only to 
multiply monopolies at the will of an interested party, but 
also to destroy the jurisdiction of the ^te courts over sub- 
jects which from the beginning have been within their 
autiiority. 

The vast extent to which the results just stated may be 
carried will be At once apparent by considering the fycts 
[64] of this case and hearing in mind that this is not the 
suit of a patentee against one with whom he has contracted 
to enforce as against such person an act done in violation 
of a contract as an infringement, but it is against a third 
person who happened to deal in an ordinary commodity of 
general use with a person with whom the patentee had con- 
tracted. And this statement shows that the effect of the 
ruling is to make the virtual le^latiTe authority of the 
owner of a patented machine extend to eveiy bunum he^nff 
in society without reference to their priyify to any contra^ 
existing between the patentee and the Oh^ h> 
sold the patented machine. It is worthy of observa%;a thet 
the vast power which the ruling confers upon the 
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of patented inventions does not alone cause controversies 
which otherwise would be subject to the state jurisdiction 
to become matters of exclusive Federal cognizance, but sub- 
jects the rights of the parties when in the Federal forum to 
the patent law to the exclusion of the state law which other- 
wise would apply and it may be to the overthrow of the 
settled public policy of the State wherein the dealings 
involved take place. All these results are in a measure 
comprehensively portrayed by the decree of the Circuit 
Court. They are, moreover, vividly shown by a reference- 
made by the court to and the putting aside as inapplicable . 
of a previous decision of this court (Dr. MUes MedUscH Co. 
V. Paurk <& Song Co., 220 U. S. 373), which if here applied 
would cause the alleged license to be held void as against 
public policy. As the theory upon which the Miles Medical 
Co. Case is treated as inapplicable is that this case is one 
governed by the patent laws and therefore not within the 
^e of public policy which the MUes Case applied, it is made 
indubitably clear that the ruling now announced endows the 
patentee with a right by contract not only to produce the 
fundamental change as to jurisdiction of the state and 
Federal courts to which I have referred, but also to bring 
about the over- [66] throw of the public policy both of the 
State and Nation, which I at the outset indicated was a 
consequence of the ruling now made. 

I do not think it necessary to stop to point out the in- 
numerable subjects which will be susceptible of being re- 
moved from the operation of state judicial power and the 
fundamental and radical character of the change which must 
come as a result of the principle decided. But nevertheless 
let me give a few illustrations: 

' Take a patentee selling a patented engine. He will now 
have the right by contract to bring under the patent laws 
aE qimtracts for coal or electrical energy used to afford 
pow^ tq: wnrk Eie machine or even the- lubricants employed 

in its' 0 ^^ Ti^e a pataated c^pent^a plAn%r:7p^ 
pQvacv ^ Ere piatentee Yaf otmia^ ^ /'^idly 

a cAipent^^^^ pur^uisimg <me df tlm* pEmss^ to 'lha 
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tioulsr person or sawed by a particular milL Take a pat- 
ented, cooking utensil. The power is now recognized in the 
patentee to bind by contract one who buys the utensil to use 
in connection with it no other food supply but that sold or 
made by the patentee. Take the invention of a patented 
window frame. It is now the law that the seller of the frame 
may stipulate that no other material shall be used in a house 
in which the window frames are placed except such as may 
be bought from the patentee and seller of the frune. Take 
*an illustration which goes home to every one — a patented 
.sewing-machine. It is now established that by putting on 
the machine, in addition to the notice of patent required by 
law, a notice called a license restriction, the right is acquired, 
as against the whole world, to control the purchase by 
users of the machine of thread, needles and oil lubricants or 
other materials convenient or necessary for operation of 
the machine. The illustrations might be multiplied indefi- 
nitely. That they are not imaginary is now a matter of 
common [56] knowledge, for, as the result of a case decided 
some years ago by one of the Circuit Courts of Appeal, 
which has-been followed by cases in other Circuit Courts of 
Appeal, to which reference will hereafter be made, what 
prior to the first of those decisions on a sale of a patented 
article was designated a condition. of sale, governed by the 
general principles of law, has come in practice to be de- 
nominated a licen^ restriction, thus, by the change of foim, 
under the doctrine announced in the cases referred to, bring- 
ing the matters covered by the restriction within the ex- 
clusive sway of the patent law. As the transformation has 
come about in practice since the decitions in question, tire 
conclusion is that it is attributable as an effect caused 
the doctrine of those cases. And, as I have previously stated, 
it is a matter of common knowledge that the change hi^ 
been frequently resorted to for the purpose of br^iging 
numerous articles of common use within the mon<^ly of 
a patent when otherwise they would not have been embimoed 
thertin, therebj tending to subject the vdiofe of socie^.to . 
a widespread and iBcsome mmiopdiStio eontioi. 

But I need not reason furthei^ shbeSv in my opinion,’mHa^ 
adjudications of this court dir^y refute the ezistencU of 
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a supposed right of aYtension by contract of the patent laws, 
and are therefore, as I understand them, in conflict with 
the ruling now made. In WUson v. Sandfard (1850), 10 
How. 99, the facts were these: Wilson granted to Sandford 
and the other defendants the right to use a patented planing 
machine, the consideration to be paid in instalments. Each 
note contained a provision that the title should revert in 
case of non-payment. Upon the theory that the refusal to 
pay an instalment forfeited the rights of the licensees, Wil- 
son sued to restrain the further use of the machine on the. 
ground that such use was an infringement of his patent 
rights. It was, however, decided that the matter in contro- 
.versy arose [67] upon contract, and that the requisite 
jurisdictional value was not involved. The claim that juris- 
diction could be exercised because the case arose under the 
patent laws, was thus disposed of (p. 101) : 

** Now the dispute in this case does not arise under any act of Con- 
gress ; nor does the decision depend upon the construction of any law 
in relation to patents. It arises out of the contract stated in the bill ; 
and there is no act of Congress providing for or regulating contracts 
of this kind. The rights of the parties depend altogether upon com- 
mon law and equity principles. The object of the bill is to have this 
contract set aside and declared to be forfeited; and the prayer is, 

* that the appellant’s reinvestiture of title to the license granted to 
the appellees, by reason of the forfeiture of the contract, may be 
sanctioned by the court,’ and for an injunction. But the injunction 
he asks for is to be the consequence of the decree of the court sanc- 
tioning the forfeiture. He alleges no ground for an injunction unless 
the contract is set aside. And if the case made in the bill was a fit 
one for relief in equity, it is very clear that whether the contract 
ought to be declared forfeited or not, in a court of chancery, de- 
pended altogether upon the rules and principles of equity, and in no 
degi^ whatever upon any act of congress concerning patent rights. 
And whenever a contract is made in relation to them, which is not 
l^vided for and regula by congress, the parties, if any dJgpute 
arla^ atand upon the same ground with other litigaii|Ui as to the 
olappeai ; and the decree of the circuit court cannot be revUnd 
h^ the matter in dispute exceeds two thousand dollar^” . 

viewa wera reiterated in Bhomtr v, 

-'ft; ■■ '.( 186 «) 
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performance, by the licensee of a patent right, of cove* 
L5S]nants made by him, and speaking in particnlar of a 
covenant to pay an annuity to one Chaffee, the patentee, said 
(p. 222) : 

The payment of the annuity was not a condition to the 
vesting of the interest in the patent in Judson, and of course 
* * * the omission or refusal to pay did not give to 
Chaffee a right to rescind the contract, nor have the* effect to 
remit him to his interest as patentee. The right to the an- 
nuity rested in covenant. * * • The remedy for the 
breach could rest only upon the personal obligation ” of the 
covenantor. 

The cases just referred to and others in accord with them- 
were reviewed in the opinion in Albright v. Teas, 106 U. S. 
613, decided in 1883. The case was this: A patentee sold 
and assigned all his title and interest in the invention cov- 
ered by his patents, and the purchasers covenanted to use 
their best efforts to introduce the invention, to pay specified 
royalties for the use of the patented improvements, etc. 
The assignor sued in a state court for a discovery and ac- 
count and. a decree for the amount of royalties found due 
and for general relief. On the application of the defendants 
the cause was removed into a Circuit Court, upon the theory 
that the suit was one arising under the patent laws of the 
United States, and, in consequence, exclusively within the 
cognizance of the courts of the United States. On final 
hearing, however, the Circuit Court remanded the cause as 
being one for the settlement of controversies under a con- 
tract, of which the state court had full cognizance. This 
court held that as the transfer of title was absolute, no rights 
secured by the patent under any act of Congress remained 
in the patentee, and that the case arose solely upon the con- 
tract and not upon the patent laws of the United States. 

The prior cases on the subject were again reviewed 
Mr. Justice Gray in Dale Tile Mfg. Co. v. Hyatt (1888), 
126 U. S. 46. The plaintiff sued in s state court to re- 
[59]cover from one, who had bemi liovosed by a patentee to 
make and use^rtain patented articles, to recover royalties 
due under the contract. The defen^f^ ccmtended ih^ 1^^ 
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state court that the subject-matter was one exclusively 
cognizable in the courts of the United States because the 
case was one arising under the patent laws, citing Bev. 
Stat., § 629, cl. 9 ; § 711, cl. 5. The contention was held un- 
tenable, and in the course of the opinion the court said 

(p.62): 

** It has been decided that a bill in equity in the Circuit Court of 
the United States by the owner of letters patent, to enforce a contract 
for the use of the patent right, or to set aside such a contract because 
the defendant has not complied with its terms, is not within the acts 
of Congress, by which an appeal to this court is allowable in cases 
arising under the patent laws, without regard to the value of the 
matter in controversy. Act of July 4, 1836, c. 357, I 17, 6 Stat. 124 ; 
Rev. Stat., S 699 ; Wilnon v. Sandford, 10 How. 99 ; Brown v. S/^annon, 
20 How. 65.” 

Beviewing the decisions in Hartell v. Tilghman^ 99 U. S. 
647, and Albright v. Teaa^ supra^ the court said (p. 53) : 

“ It was said by Chief Justice Taney in WUaon v. Sandford, and 
repeated by the court in Hartell v. Tilghman, and in Albright v. Teoa, 
* The dispute in this case does not arise under any act of Congress ; 
nor does the decision depend upon the construction of any iuw in 
relation to patents. It arises out of the contract stated in the bill; 
and there is no act of Congress providing for or regulating contracts 
of this kind. The rights of the parties depend altogether upon com- 
mon law and equity principles.’ 10 How. 101, 102 ; 99 U. S. 552 ; 106 
U. S. 619. 

“Those words are equally applicable to the present case, except 
that, as it is an action at law, the principles of equity have no 
bearing. This action, therefore, was within the Jurisdiction, and, 
the parties being citizens of the same State, within the exclusive 
Jurisdiction, of the [60] State courts; and the only federal question 
in the case was rightly decided.” 

The case of Keeler v. Staridard Folding Bed 167 
n. S. 659, touches upon the precise question before us. In 
the course of the opinion, the court said — italics mine— 

(p.666): 

“ Upon the doctrine of these cases we think it follows that one who 
buys patented articles of manufacture from one authorized to sell 
beepf)^ possei^ of an absolute property in suCh articles^ un- 
rei^Ctte Whether a patentee may tirotect himself 

aihl idk ltSBii^^ special contracts brought home to the purchasefs 
it us, and up<m which wC express no ^^^o^ 
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It is, however, obvious that such a question would arise as a question 
of contract, and not as one under the inherent meaning and effect of 
the patent laws.*' 

A reference to the foregoing and other decided cases is 
contained in the opinion in Excelsior 'Wooden Pipe Co. v. 
Pacific Bridge Co.^ 185 U. S. 282. The suit was by a licensee 
authorized to manufacture and sell wooden pipe under cer- 
tain letters patent, against two defendants, one of whom was 
the licensor and owner of the patent. The covenants of the 
licensee were, (1) to pay a license fee or royalty; (2) not to 
transfer or assign the license without the consent of the 
patentee; and (3) that the license might be revoked for 
failure to manufacture. While, because of peculiar condi- 
tions present in the case, the suit was held to be one arising 
under the patent laws, the court yet observed (p. 290) : 

“ Now, it may be freely conceded that, if the licensee had failed to 
observe any one of the three conditions of the license, the licensor 
would have been obliged to resort to the state courts either to re- 
cover the royalties, or to procure a revocation of the license. Such 
suit would not involve any question under the patent law,” 

The court, after reciting the facts in the case of Pratt v. 
[61 J Paris Gaslight cfe Coke Co.^ 168 U. S. 255, said (pp. 
286, 287) : 

” It was held that the action was not one arising under the patent 
laws of the United States, and that to constitute such a cause the 
plaintiff must set up some right, title or Interest under the patent 
laws, or at least make it appear that some right or privilege will be 
defeated by one construction or sustained by the opposite construction 
of those laws. That * section 711 does not deprive the state courts of 
the power to determine questions arising under the patent laws, but 
only of assuming Jurisdiction of cases arising under those laws. 
There is a complete distinction between a case and a question aris- 
ing under the patent laws. The former arises when the plaintiff 
in his opening pleading — ^be it a bill, complaint or declaration — sets 
up a right under the patent laws as ground for a recovery^ Of such 
the state courts have no Jurisdiction. The latter may appear in. the 
plea or answer or in the testimony. The determination of such ques- 
tion is not beyond the competency oNthe state tribunals.’ ” 

The case of Bement v. National Harrow Co.^ decided at the 
same term as the Wooden Pipe Casey illustrates the doctrine. 
In that case the National Harrow Company, the. patentee, 
commenced the action in a state court of New York to re> 
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cover damages for the violation of license contracts per- 
taining to the manufacture and sale of a patent harrow and 
also sought to restrain the future violation of the contracts 
and compel their specific performance. If in consequence of 
the subject-matter the case was one arising under the patent 
laws, as it would have been if the question of infringement 
of the patent was involved, the jurisdiction of the courts of 
the United States was exclusive. The case was disposed of 
on its merits in the state courts and came to this court by writ 
of error upon the question as to whether the agreements be- 
tween the licensor and licensee violated [68] the Federal 
Anti-Trust Law, and jurisdiction was entertained and the 
Federal question was passed upon. 

Finally, it seems to me the rulings made in the Morgan 
Envelope Case^ 152 U. S. 425, are so apposite here as prac- 
tically in reason to foreclose all controversy on the question. 
In that case suit was brought on three patents, one for an 
oval roll of paper, the other two for apparatus for holding 
the paper. The patentee sold the fixtures or apparatus only 
to purchasers of his paper, with the understanding that the 
paper would be subsequently purchased of the plaintiff com- 
pany. It was held that the patent for the roll of paper was 
invalid, but the validity of the apparatus claims, or at least 
of some of them, was not challenged. The defendant sold 
the paper with full knowledge of the restriction imposed by 
the patentee. Mr. Justice Brown, after quoting from 
Chaffee v. Boston Belting Co.^ 22 How. 217, 223, says (pp. 
432, 433) : 

** The real question in this case is, whether, conceding the combina- 
tion of tlie oval roll with the fixture to be a valid combination, the 
sale of one element of such combination, with the intent that it shall 
be used with the other element, is an infringement. We are of 
opinion that it is not. ... Of course, if the product itself is the 
subject of a valid patent, it would be an infringement of that patent 
to purchase such product of another than the patentee; but if the 
product be unpatentable, it is giving to the patentee of the machine 
the benefit of a patent upon the product, by requiring such product 
to be bought of him.” 

Earlier in the opinion it was said (p. 431) : 

”^e first defense raises the question whether, when a maehllsi is 
designed to manttfacthre^ distribute, or serve out to users i csKtii^^ 
P5825*---17^ol 6— ^ 
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article, the article so dealt with can be said to be a part of the com* 
bination of which the machine itself is another part. If this be so, 
then it would seem to follow that the log which is sawn in the 
[ 68 ] mill; the wheat which is ground by the rollers; the pin which 
is produced by the patented machine ; the paper which is folded and 
delivered by the printing press, may be claimed as an element of a 
combination of which the mechanism doing the work is another ele- 
ment. The motion of the hand necessary to turn the roll and with- 
draw the paper is analogous to the motive power which operates the 
machinery In the other instances.” 

Nor when accurately appreciated is there any conflict 
between the principles so long and firmly established by the 
cases to which I have just referred and the doctrine upheld 
in the Goodyear Rubber Case^ 9 Wall. 788, and MitcheU 
V. Hawley^ 16 Wall. 544. In the Goodyear Case the facts 
were these: The right was conferred upon one Chaffee by 
license “ to use the said Goodyear’s gum elastic composition 
for coating cloth for the purpose of japanning, marbling, 
and variegate japanning, at his own establishment, but not 
to be disposed of to others for that purpose without the con- 
sent of the said Charles Goodyear ; . . . the right and license 
hereby conferred being limited to the United States, and 
not extending to any foreign country, and not being intended 
to convey any right to make any contract with the Govern- 
ment of the United States.” Looking at the terms of the 
license and the testimony in the record, the court considered 
the instrument onjy to authorize the licensee to make and 
sell India rubber cloth, to be used in the place, and for 
the purpose, of patent or japanned leather.” The patent 
was held to be infringed because a right of use of the inven- 
tion not granted to the licensee but reserved by the patentee 
or his assignee to himself, viz. : “ the exclusive right to manu- 
facture and sell army and navy equipments made of vul- 
canized India rubber,” etc., had been invaded by the de- 
fendants. 

In Mitchell v. Ilawley this was the controversy: A pat- 
entee of certain machines, whose original patent had 
[64] still between six and seven years to run, conveyed to 
another person the “right to make and use and to license 
to others the right to make and use four of the machines” 
in two States “during the remainder of the original term 
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of the letters-patent, provided, that the said grantee diall 
not in any way or form dispose of, sell, or grant any license 
to use the said machines beyond the said term.” The licensee 
constructed and sold four machines to persons who, as found 
by the court, had knowledge of the limited title of the 
licensee. After the patent had expired, and during an ex- 
tended term of the patent, the persons to whom the licensee 
had transferred the machines made use of the machines in 
violation of the limitation, and the owner of the patent sued 
to prevent the infringement, and his right to do so was 
upheld. Stating it to be unquestioned that a patentee who 
had absolutely parted with the title to the machine and with 
the use which the patent protected must be understood to 
have parted with all his exclusive right, and hence ceased to 
have any interest in the machine protected by the patent 
law, the court maintained the contentions of the complain- 
ant, on the ground that the rule just stated did not apply 
where the patentee did not grant the entire right covered 
by the patent, but retained a part thereof in himself, and 
therefore a violation of such reserved right was in con- 
flict with a right still protected by the patent and an in- 
fringement of the patent. The difference between the rule 
applied in that case and the doctrine of the many other 
cases which we have cited and which also exists between 
the controversy presented in Mitchell v. Hawley and the 
one here under consideration was simply as follows: (a) 
That which exists between the conveyance of all one’s rights 
covered by a patent and a transfer of only a part of such 
rights; (&) that which obtains between the ability of a 
patentee to protect the right which he enjoys under the 
patent law from infringement and his [66] want of power 
on parting with all his rights under the patent to contract 
so as to secure rights never embraced in his patent, and 
to bring such newly acquired contract rights under the 
protection of the patent law. That the sale here in questiem 
was one of all the ri|^ts which the patent protected has, it 
seems to me, at the outset been dwonstrated beyond rea- 
sonable diq>nte. I mean, of course, within the limit of 
my powers of understanding, since, looking at the so-cal]ed 
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license restriction again and again with a purpose if possible 
to bring my mind to assent to the view which the court takes 
of it, I find it impossible to do so. And in this connection 
it is to be observed that the real nature of the transaction is, 
in the argument of counsel for the Dick Company, stated to 
be directly the opposite of that which the court now holds it 
to be. Thus, counsel say: 

** In the license plan In issue, the licensor, by limiting the market 
at which supplies may be purchased, is merely insuring to himself a 
royalty based upon the output of the machine. The licensor, by re- 
quiring the purchase of ink of him, in fact exacting a royalty (in- 
finitesimal in amount) for every copy of the original produced by the 
mimeograph. The very nature of the work of these machines forbids 
the use of a fixed money royalty upon the work produced, since the 
money value is so small that the expense of the accounting would be 
prohibitive of such a method.** 

A construction of the restriction which, by speaking of 
license and licensor, obscures the fact that the restriction 
itself states the transaction to have been a sale of the ma- 
chine and its right of use, yet by the very force of the nature 
of the so-called restriction describes it as being in essence 
and effect but a consideration for the rights parted with, 
and thus brings the case within the doctrine of Wilson v. 
Sandford^ Albright v. Teos^ and other cases which I have 
referred to. 

[66] The distinction between the two rules and the ab- 
solute harmony and cooperation between them had been 
pointed out before the decision in Mitchell v. Hawley^ and 
has been since so clearly indicated as to my mind to leave 
no room for contention or evasion. Let me quote from some 
of the cases. In one of the early cases, Bloomer v. McQue- 
wauy 14 How. 539, after referring to previous cases which 
had marked the distinction between the grant of the right 
to make and vend a patented machine and the grant of the 
right to use it, the court said (p. 549) : 

**The distinction is a plain one. The franchise which the patent 
grants, consists altogether in the right to exclude every one from 
making, using, or vending the thing patented, without the permission 
of the patentee. This is all that he obtains by the patent And when 
he sells the exclusive privilege of making or vending it for use in a 
particular place, the purchaser buys a portion of the franchise which 
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the patent confers. He obtains a share of the monopoly, and that 
monopoly is derived from, and exercised under, the protection of the 
United States. . . . 

** But the purchaser of the implement or machine for the purpose 
of using it in the ordinary pursuits of life, stands on different ground. 
In using it, he exercises no rights created by the act of congress, 
nor does he derive title to it by virtue of the franchise or exclusive 
privilege granted to the patentee. The inventor might lawfully sell 
it to him, whether he had a patent or not, if no other patentee stood 
in his way. And when the machine passes to the hands of the pur- 
chaser, it is no longer within the limits of the monopoly. It passes 
outside of it, and is no longer under the protection of the act of con- 
gress. And if his right to the implement or machine is infringed, he 
must seek redress in the courts of the State, according to the laws of 
the State, and not in the courts of the United States, nor under the 
law of congress granting the patent. The implement or machine be- 
comes his private individual [d71 property, not protected by the laws 
of the Unite<l States, but by the laws of the State in which it is situ- 
ated. Contracts In relation to it are regulatwl by the laws of the 
State, and are subject lo state Jurisdiction.'' 

Likewise in Adams v. Burke^ 17 Wall. 453, the court, 
speaking through Mr. Justice Miller, said (p. 456) : 

“In the essential nature of things, when the patentee, or the per- 
son having his rights, soils a machine or instrument whose sole value 
is in its use, he receives the consideration for Its use and he parts 
with the right to restrict that use. The article, in the language of the 
court, passes without the limit of the mono];)oly. That is to say, the 
patentee or his assignee having in the act of sale received all the 
royalty or consideration which he claims for the use of his Invention 
in that particular machine or instrument, it is open to the use of the 
purchaser without further restriction on account of the monopoly 
of the patentee.” 

Yet, again, in the Folding Bed Company Case^ 167 U. S. 
659, 666, this court, reiterating the doctrine, said : 

“ Upon the doctrine of these cases we think it follows that one who 
buys patented articles of manufacture from one authorized to s^l 
them becomes possessed of an absolute property in such articles, un- 
restricted in time or place. Whether a patentee may protect himself 
and his assignees by special contracts brought home to the purchasers 
is not a question before us, and upon which we express no opinion. 
It is, however, obvious that such a question would arise as a question 
of contract, and not as one under the inherent meaning and effect 
of the patent laws. 

“The conclusion reached does not deprive a patentee of his Just 
rights, because no artide can be unfettered from the daim of his 
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mcmogolj without paying its tritmte. The inoonyenience and annoy- 
anoe to the public that an opposite conclusion would occaidon are too 
(A^vious to require illustration.*’ 

[68] In view of the settled rule of this court, established 
so many decisions, I might well refrain from referring 
to the English cases and the decisions of lower Federal 
courts relied on as persuasively supporting the docbine now 
announced. But, nevertheless, I shall briefly notice the 
casea 

I pass by the English decisions relied upon with the re- 
mark that it is not perceived how they can have any per- 
suasive influence on the subject in hand in view of the dis- 
tinction between state and national power which here pre- 
vails and the consequent necessity, if our institutions are to 
be preserved, of forbidding a use of the patent laws which 
serves to destroy the lawful authority of the States and 
their public policy. I fail also to see the application of 
English cases in view of the possible difference between the 
public policy of Great Britain concerning the right, irre- 
spective of the patent law, to make contracts with the mo- 
nopolistic restriction which the one here recognized embodies 
and the public policy of the United States on that subject 
as established, after great consideration, by this court in 
Dr. M^es Medical Co. v. Park <& Sons Co., 220 U. S. 878. 
See especially on this subject the grounds for dissent in that 
case express^ by Mr. Justice Holmes, referring to the Eng- 
lish law, on page 416. 

So far as the various decisions of Circuit Courts of Ap- 
peals which the court refers to are concerned, as they con- 
flict with the many adjudications of this court to which I 
have referred, it seems to me they ought not to be followed, 
but diould be overruled. It is undoubted that the leading 
one of the cases which all the others but follow and reiterate 
is tlm Button Fastener Case to which I have previoudy re- 
ferred. I shall not undertake to review that case elaborately, 
because in substance and effect the theory upon which it pro? 
seeds is in absolute conflict with the many ad judicatimis ol 
this court to which I have referred, and reasoning ivhich 
was employed in the case, in my [66], opinion, in its liUa- 
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mate aspect rests upon a failure to distingui^ between the 
. principle announced in WUaon v. Scmdfordy and followed 
and applied in the many cases which I have reviewed, and 
tile doctrine announced and applied in MiteheU v. Hawley. 
In other words, the Button Fastener Caee and the confusion 
whidi has followed the application of the ruling made in 
that case was but the consequence of failing to observe the 
difference between the rights of a patentee which were pro- 
tected by the patent and those which arose from, contract 
and therefore were subject alone to the general law. In 
addition it may be well to observe that the very groundwork 
upon which the case proceeded has been since authoritatively 
declared by this court to be without foundation. For in- 
stance, it will become apparent from an analysis of the opin- 
ion in the case that it proceeded upon the theory that the 
doctrine upheld had been virtually sanctioned in previous 
adjudications of this court. Since the decision, however^ this 
court, in Bobhs-MerriU Co. v. Straue, 210 U. S. 889, 845, has 
expressly declared that the doctrine had never been uphdd 
by this court. Moreover, also, in the Bobbs-Uerntt Case this 
court, in considering one of the cases principally relied upon, 
in the opinion in the Button Fastener Case — ^the Cotton Tie 
Case — exprestiy pointed out that that case had been miscon- 
ceived in the opinion- in the Button Fastener Case, and did 
not have the significance which had there been attributed 
to it. 

But even if I were to put aside everything I have said 
and were to concede for the sake of argument that the power 
existed in a patentee, by contract, to accomplitii the results 
which it is now held may be effected, I nevertheless would be 
unable to give my assent to the ruling now made. If it be 
that so extraordinary a power of contract is vested in a 
patentee, I ca°A<>^ escape the condusimi that its exerdse, 
like every other power, should be subject to the law of ^ 
land. To condude otherwise [70] would be but to say thkt 
there was a yast gone of contract lying between lij^ts imder 
a patent of the Umd) where Uwlesshaas 

vailed siidbvtik^faih con^^ coukl be made whoek i^eat i^; 
(^{Mewtion;^ confined tp the am de^h^,,l^ 
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would be operatiye and effective beyond that area, so as to 
dominate and limit rights of every one in society, the law of 
the land to the contrary notwithstanding. 

Again, a curious anomaly would result from the doctrine. 
The law in allowing the grant of a patent to the inventor 
does nut fail to protect the rights of society; on the con- 
trary, it safeguards them. The power to issue a patent is 
made to depend upon considerations of the novelty and 
utility of the invention and the presence of these pre- 
requisites must be ascertained and sanctioned by public 
authority, and although this authority has been favorably 
exerted, yet when the rights of individuals are concerned 
the judicial power is then open to be invoked to deter- 
mine whether the fundamental conditions essential to the 
issue of the patent existed. Under the view now maintained 
of the right of a patentee by contract to extend the scope 
of the claims of his patent it would follow that the in- 
cidental right would become greater than the principal one, 
since by the mere will of the party rights by contract could 
be created, protected by the patent law, without any of the 
precautions for the benefit of the public which limit the 
right to obtain a patent. 

I have already indicated hpw, since the decision in the 
Button Fastener Case, the attempt to increase the scope of 
the monopoly granted by a patent has become common by 
resorting to the device of license restrictions manifested in 
various forms, all oY which tend to increase monopoly and 
to burden the public in the exercise of their common rights. 
My mind cannot' shake off the dread of the vast extensdon of 
such practices which must come from the decision of the 
court now rendered. Who, I submit, [71] can put a limit 
upon the extent of monopoly and wrongful restriction which 
will arise, especially if by such a power a contract whidi 
otherwise would be void as against public policy may be 
successfully maintained? 

What could more cogently serve to point to the reality 
and conclumveness of these suggestions than do the facts of 
this case? It is admitted that the use of ihe ink to wofk 
the patented machine was not mnbraced in Ihe patent and 



798 


HBXnBiT V. A. B. 1«0X OOMPAinr. 

0. J., Hogbes and Lamar, JJ., Dissenting. 

yet it is now held that by contract the use of materials not 
acquired &om a designated source has become an infringe- 
mmit of the patent, and exactly the same law is applied as 
thou^ the patent in express terms covered the use of ink 
and other operative materials. It is not, as I understand it, 
denied, and if it were, in the face of the decision in the 
Miles Medical Co. Case^ supra^ in reason it cannot be denied 
tl.at the particular contract which operates this result if 
tested by the general law would be void as against public 
policy. The contract, therefore, can only be maintained 
upon the assumption that the patent law and the issue of a 
patent is the generating source of an authority to contract 
to procure rights under the patent law not otherwise within 
that law, and which could not be enjoyed under the general 
law of the land. But here, as upon the main features of the 
case, it seems to me this court has spoken so authoritatively 
as to leave no room for such a view. In Pope Manufacturing 
Company v. Oormutty^ 144 TJ. 8. 224, the validity of certain 
stipulations contained in a license to use patented inventions 
came under consideration. It was decided that contracts 
of that character, like all others, were to be measured by 
the law of the land and were non-enforcible if they were 
contrary to general rules of public policy. And it was 
further held that even if contracts of that character were 
not void as against general principles of public policy, the 
aid of a court of equity would not be given to their enforce- 
ment if the stipulations were unconscionable and [7S] op- 
presrive, as are, in my judgment, aside from the rule of 
public policy, the stipulations of the contract here involved. 

Indeed, when the decree rendered by the lower court 
which is now affirmed and which is excerpted in the margin * 

‘The Circuit Court granted a decree in favor of the complainant 
for an accounting of profits and damages and for an Injunction re- 
straining i^ie defendants from infringing upon the said letters patent 
and “ from directly or Indirectly procuring or attempting to procure, 
Indudng or attempting to induce or causing any breadi at vtolattcii 
of ttie covimfit, condition or obligation now existing or whfadt nmy 
hereattw eiJSt on the part at vendees or licensees of 'sidd patented 
and mlmeogriiphs to the ceniplnlnant liy rfMon of 
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is considered, it seems to me the conclusion cannot be escaped 
that although in the mental process by which it was held 
that relief under the patent law could [73] be afforded the 
contract was treated as a restriction upon the use of the 
machine covered by the patent, so inexorable was the con- 
trary result of the contract that in framing the decree it be- 
came necessary to give relief upon the theory that the grava- 
men of the suit was the violation of a contract stipulation 
in regard to unpatented materials. 

For these reasons I, therefore, dissent. 

the license restrictions hereinbefore set out and particularly from 
directly or indirectly making or causing to be made, or selling or 
causing to be sold, or offering or causing to be offered, to any person 
or concern whatsoever, any supplies adapted for use or capable of 
being used on said patented or restricted mimeographs with design 
or intent that the same shall be so used in violation of such license 
restriction; from directly or indirectly persuading or Inducing such 
persons or concerns to purchase any such supplies not of the com- 
plalnant*s manufacture and sale, designed or adapted for use In sodi 
machines for use thereon In violation of such license; from adver- 
tising or causing to be advertised in any manner any supplies in- 
tended or designed for use in said rotary mimeographs in violation 
of such license ; from publishing or causing to be published any offer, 
promise or inducement designed or intended to procure llncensees or 
vendees of the said patented and restricted rotary mimeographs to 
use or purchase for use in such machine supplies not of the manu- 
facture of the complainant In violation of such license, and from 
doing and performing any and all other acts or things designed or 
intended to persuade or. Induce said licensees or vendees to violate the 
condition or covertant binding upon them with respect to the use of 
said rotary mimeograph and from In any way farther interfering 
with the business of the said complainant of marketing said machines 
and supplies therefor under license restrictions limiting such macdiines 
to use only in conjunction with supplies made by or procured from 
said complainant 
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[229 U. S., 1.] 

The right to make, use and sell an invented article existed without, 
and before, the passage of the patent law; the act secured to the 
inventor the exclusive right to make, use and vend the thing pat- 
ented.® 

While the patent law should be fairly and liberally construed to effect 
the purpose of Congress to encourage useful invention, the rights 
and privileges which it bestows should not be extended by Judicial 
construction beyond what Congress intended. 

In framing the patent act and defining the rights and privileges of 
patentees thereunder Congress did not use technical or occult 
phrases, but in simple terms gave the patentee the exclusive right 
to make, use and vend his invention for a definite term of years. 

A patentee may not by notice limit the price at which future retail 
sales of the patented article may be made, such article being in 
the hands of a retailer by purchase from a Jobber who has paid to 
the agent of the patentee the full price asked for the article sold. 
Henry v. Dick Co,, 224 U. S. 1, distinguished. 

The patent law differs from the copyright law in that it not only 
confers the right to make and sell, but also the exclusive right to 
use the subject-matter of the patent. 

[2] The words **vend” and ** vending*’ as used in 8 4952, Rev. Stat., 
in regard to the copyright protection accorded authors and as used 
in § 4884, Rev. Stat., in regard to the protection accorded inventors 
for their patented articles, are substantially the same, and the 
protection intended to be secured to authors and inventors is sub- 
santially identical. 

While Bobba-Merrill Co, v. Straus, 210 U. S. 339, recognized that 
there are differences between the copyright statute and the patent 
statute, and disclaimed then deciding the effect of the word “ vend- 
ing” as used in the latter, this court now decides that the terms 
used in regard to the protection accorded by both statutes in re- 
gard to the exclusive right to sell are to all intents the same. 

The right given by the patent law to the inventor to use his inven- 
tion should be protected by all means properly within the scope 

^ See Note (b) to the case of Henry v. A, B. Dick Co. (224 U. S„ 1), 

ante, p. 731. 

® Syllabus and statements of arguments copyrighted, 1912, by The 

Banks Law Publishing Company. 
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of the statute, and the patentee may transfer a patented article 
with a qualified title as to its use. Henry v. Dick Co,^ 224 U. S. 1. 
Where the transfer of the patented article is full and complete, an 
attempt to reserve the right to fix the price at which it shall be re- 
sold by the vendee is futile under the statute. It is not a license 
for qualified use, but an attempt to unduly extend the right to vend. 
Henry v. Dick Co,, 224 U. S. 1, distinguished. 

While the patent law creates to a certain extent a monopoly by the 
Inventor in the patented article, a patentee who has parted with 
the article patented by passing title to a purchaser has placed the 
article beyond the limits of the monopoly secured by the act. Adams 
v. Burke, 17 Wall. 453. 

[57 L. Ed., 1041.«] 

[Patents — ^Restrictions on Smj:s by Purchasers. — 1. The exclusive 
right to “ make, use, and vend the invention or discovery,” granted 
by U. S. Rev. Stat. § 4884, U. S. Comp. Stat. 1901, p. 3381, to the 
patentee, his heirs and assigns, does not include the right to limit 
by notice the price at which the patented article may be resold 
at retail by a purchaser from Jobbers who have paid to the 
patentee's agent the full price asked. 

For other cases, see Patents, XIII. f, in Digest Sup. Ct. 1908. 
Patents — Salk or License — ^Notice or Price Restriction. — 2, At- 
taching a notice to a patented article which states that the article 
is licensed for sale and use at a specified price, that a purchase is 
an acceptance of the conditions, and tliat all rights revert to the 
patentee in the event of a violation of the restriction, cannot con- 
vert an otherwise apparently unqualified sale into a mere license 
to use the invention. 

For other cases, see Patents, XIII. d, in Digest Sup. Ct. 1908.] . 

The facts, which involve the construction of § 4884, Rev. 
Stat., and the extent of the rights thereunder of patentees 
to control the price at which the patented article shall be sold 
by their vendees, are stated in the opinion. 

Mr. Edwin J. PrindU for plaintiiFs-appellants: 

The inventor has the right to exclude every one from any 
making, using, or selling of the patented invention. There- 
fore, when he grants any right under the patent to anyone, 
he simply waives his i;ight to exclude them from all making, 

«The paragraphs following, in brackets, comprise the syllabus of 
this case as reported in vol. 57, p. 1041, Lawyers Edition, Supreme 
Court Reports. Syllabus copyrighted, 1912, 1913, by The Lawyers 
Oo-Qperative Publishing Company. 
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using, or selling of the patented invention to that extent, 
and all ungranted right of exclusion remains in him. 

[8] A notice of price restriction on a package is notice to 
all the world that the right to sell the article below the price 
stated on the package is not granted and does not pass frdm 
the inventor. 

Defendant’s sale at a retail price below the amount named, 
of packages bought from jobbers and having the license re- 
striction label on them, was an infringement. 

Price restrictions have been sustained in this court and 
in the lower Federal courts. Mitchell v. Hawley, 16 Wall. 
644; Henry v. Dick, 224 U. S. 1 ; Bement v. National Harrow 
Co., 186 U. S. 70. 

The right of a patentee to restrict the price at which his 
article shall be sold by a license-restriction notice attached 
to the article, of the same import as the notice in the present 
case, has been sustained by many of the lower courts in the 
United States and by the courts of England. Victor Talk- 
ing Machine v. The Fair, 123 Fed. Rep. 424; New Jersey 
Patent Co. v. Schaefer, 144 Fed. Rep. 437 ; Rubber Tire 
Wheel Co. v. MHwaukee R. W. Co., 154 Fed. Rep. 358; 
Goshen Rubber Works v. Single Tube A. & B. Tire Co., 166 
Fed. Rep. 431; Edison v. Ira M. Smith Co., 188 Fed. Rep. 
926; Waltham Watch Co. v. Keene, 191 Fed. Rep. 855; Auto- 
matic Pencil Sharpener Co. v. Goldsmith Bros., 190 Fed. 
Rep, 206; Indiana Mfg. Co. v. Nichols, 190 Fed. Rep. 679; 
Incandescent Gas Co. v. Cantelo, 12 Rep. Pat. Cas. 262 ; Same 
V. Brogden, 16 Rep. Pat. Cas. 183; Badische Anadin <&e. v. 
Isler (1906), 1 Chancery, 611; McGruther v. Pitcher (1904), 
2 Chancery, 306; National Phonograph Co. v. Mench, 27 T. 
L. R. 239; The B. V. D. Co. v. Wolf (unreported) ; The Fair 
V. Dover Mfg. Co., 166 Fed. Rep. 117 ; Edison Phonograph 
Co. V. Kaufmann, 105 Fed. Rep. 960; Edison Phonograph 
Co. V. Pike, 116 Fed. Rep. 863 ; National Phonograph Co. v. 
Sehlegel, 128 Fed. Rep. 733; IngersoU v. SheUerdterg, 147 
Fed. Rep. 522; Winchester Arms Co. v. Buengar, 199 Fed. 
Rep. 786; American Graphophone Co. v. Pickard, 201 Fed. 
[ 4 ] Rep. 546; LoveU-McConnell Co. v. International Auto- 
mobile League, 202 Fed. Rep. 219. 
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Many of the foregoing cases are identical, in principle, 
with the facts in the present case. 

The patentee’s control over selling was recognized 
this court in Henry v. Didk.^ 224 U. S. 1. 

The right of the patents to restrict the price at which 
his article shall be sold comes within the principle decided 
in Henry v. Dich^ and the defendant in this case is a con- 
tributory infringer precisely as Henry was in that case. 

The patentee’s monopoly of selling is coordinate with that 
of using his patented article and subject to the same degree 
of control. Adame v. Burke, 17 Wall. 453; BemerU v. Na- 
tional Harrow Co., mpra; Standard Sanitary Co. v. United 
States, 226 U. S. 20. 

Plaintiffs did not receive the full consideration for the 
patented article when they received the purchase money from 
the defendant or the jobber, and they have a continuing 
interest in the article. 

Patentee’s control over the price of his article is reason- 
able, proper, and consistent with sound public policy. 

Defendant’s purchase from jobber instead of from plain- 
tiffs does not relieve him from infringement, as he had notice 
through the’ price restriction on the label. Victor Talking 
Machine Co. v. The Fair, 123 Fed. Rep. 427; New Jersey 
Patent Co. v. Schaefer, 144 Fed. Rep. 437; S. C., 159 Fed. 
Rep. 171; Edison v. Smith, 188 Fed. Rep. 925; Automaiio 
Pencil Co. v. Goldsinith, 190 Fed. Rep. 205. 

The WaUham Watch Case, 191 Fed. Rep. 855, has no 
bearing on the case at bar, and the language quoted had no 
reference to the distinction in the present case. So also as 
to the Folding Bed Case, 147 U. S. 659. 

There is no attempt in this case at monopoly or to restrict 
trade. The patentee only seeks to control the price [6] of 
an article in an industry which he himself has created, and in 
which the public has had no previous rights or experience 
of free competition in the article. The public is just as free 
to purchase unpatented articles as it ever was, and the mo- 
nopoly which the law gives the patentee is only the induce- 
ment which it held out to the patentee to make the inventi<ai 
and the just and proper price paid for his contribution of it 
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forever to public knowledge at the expiration of the mo- 
nopoly. 

The defense based on the copyright statute and Bobba- 
Merrill v. Straus., 210 TJ. S. 339, does not apply. Judge Bay 
in his decision in the Waltham Watch Case argues at length 
that as the Supreme Court in the Bobbs-MerrUl Case held 
that an au&or has no right to fix the price at which his 
book should be resold, it follows that an inventor is also 
without that right. 

This court in that case expressly refused to express an 
opinion as to whether, under the state of facts in the present 
case, its decision would be the same as it was in that case. 

These three separate rights of* making, using and selling 
granted the inventor by the patent statute have always been 
treated as coordinate rights and never been treated as of 
different rank. 

The right to sell is always treated as coordinate with the 
right to make and use in the patent cases, while as decided 
in the Bobhs-MernU Case, the right to sell under the copy- 
right statute is merely incidental to the right of duplication. 

There are vital differences between the right to vend of 
the inventor and the right to vend of the author. And be- 
cause of the differences in the nature of a patented article 
and an author’s book, there are vital differences in what is 
involved in “ vending ” under the two statutes. 

The power of an inventor to sub-divide the right to vend, 
[6] granted by his patent, has been repeatedly upheld. On 
the other hand, the author can only assign his right as a 
whole. He could not sub-divide the territory in any such 
way. See Bobbs-MerrQl Case, 147 Fed. Eep. 23; Crown Co. 
V. Standard Brewery, 174 Fed. Rep. 258. 

Bights under the patent statute arc much broader than 
those under the copyright statute. The patent statute gives 
a complete monopoly of the invention. The copyright stat- 
ute only gives the right of duplicating and the right of 
vending. Making” under the patent statute covers every 
form of the invention which performs the same function 
in substantially the same way, without regard to appearance. 

The patent statute gives the inventor absolute control 
over the use of the invention and the inventor can forbid 
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its 086 in any but a particular locality. No author, however, 
could restrict the reading of his book only to the person who 
purchases it, or to its being read only in a certain town. 

The monopoly granted to the inventor is very much more 
extensive than that granted to the author, and the scope of 
“ vending ” under the patent statute cannot be measured by 
the scope of vending” under the copyright statute. The 
Fair v. Dover Mfg. Co., 166 Fed. Kep. 117 ; AutomMic Pen* 
cU Co. V. Goldsmith, 190 Fed. Rep. 205; Indiana Mfg. Co. 
V. Nichols, 190 Fed. Rep. 679; Edison v. Smith, 188 Fed. 
Rep. 925 ; Waltham Watch Co. v. Keene, 191 Fed. Rep. 855. 

The cases cited by defendant, to- wit: Bloomer v. McQue- 
wan, 14 How. 539; Adams y. Burke, 17 Wall. 453; Chaffee 
V. Boston Belting Co., 22 How. 217 ; Morgan Envelope Co. 
V. Albany Paper Co., 152 U. S. 425; Keeler v. Standard 
Folding Bed Go., 157 U. S. 659; Bement v. National Harrow 
Co., 186 U. S. 70, do not sustain his proposition to the effect 
that a sale of a patented article under a license restriction 
borne by that article, and known to the pur[7]chaser, frees 
the article from the restrictions. Patterson v. Kentucky, 
97 U. S. 501. 

Defendant’s right in the physical materials of the pack- 
ages of Sanatogen which he bought is unquestioned. He 
has, however, no right to use those materials in violation 
of the reserved portion of monopoly, namely, to sell the pack- 
age at a retail pric§ lower than one dollar. Henry v. Dick, 
224 U. S. 1. 

Plaintiffs’ patent grants them the right to exclude all 
others from any making, using or selling of the patented 
invention. In Henry v. Dick, the right was sustained of 
a patentee to enjoin others from violation of conditions 
as to use attached to a sale. 

The patentee’s control over selling is coordinate and co- 
extensive with that over using his invention. 

Plaintiffs did not receive the full consideration for the 
patented article when they received the purchase money, and 
they have a continuing interest in the article. 
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The patentee’s control over the price of his patented arti- 
cle is reasonable, proper and consistent with sound public 
policy. 

This court has recognized the patentee’s control over the 
resale price of his patented article, and such control comes 
within the principle decided in Henry v. Diok. 

Mr. Daniel TT. Baker., with whom Mr. Frank J. Hoga/n 
was on the brief, for O’Donnell, defendant-appellee. 

Mr. Frederick P. Fish and Mr. Thomae W. Pelkam, by 
leave of the court and on behalf of the Gillette Safety Bazor 
Company, filed a brief in support of plaintiffs’ contention. 

Mr. Horace Pettit, by leave of the court and on behalf of 
the Victor Talking Machine Company, also filed a brief in 
support of plaintiffs’ contention. 

[81 Mr. Justice Day delivered the opinion Qf the court. 

This case is on a certificate from the Court of Appeals 
of the District of Columbia. The facts stated in the cer- 
tificate are: 

“ Bauer & Cie, of Berlin, Germany, copartners, being the 
assignees of letters patent of the United States, dated April 
5, 1898, No. 601,995, covering a certain water soluble albu- 
menoid known as ‘Sanatogen’ and the pro6ess of manu- 
facturing the same, about July, 1907, entered into an agree- 
ment with F. W. Hehmeyer, doing business in the City of 
New York under the trade name of The Bauer Chemical 
Company, whereby Hehmeyer became and has since been 
the sole agent and licensee for the sale of said product in 
the United States, the agreement contemplating that 
Hehmeyer should have power to fix the price of sale to whole- 
salers or distributors and to retailers, and to the public. The 
agreement further contemplated that said product should 
be famished Hehmeyer at manufacturing cost, the net profits 
obtained by him to be shared equally by the parties to the 
agreement. Since April, 1910, this product has been uni- 
formly sold and supplied to the trade and to the public by 
the appellants and their licensees in sealed packages bear- 
96825*— 17—vol 6 — 61 
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ing the name ‘ Sanatogen,’ the words ' Patented in U. S. 

No. 601,995,’ and the following: 

"'nOnCB TO THE BETAILEB. 

0 

" * This size package of Sanatogen Is licensed by ns for sale and 
use at a price not less than one dollar ($1.00). Any sale In violation 
of this condition, or use when so sold, will constitute an Infringement 
of our patent No. 601,996, under which Sanatogen Is manufactured, 
and all persons so selling or using packages or contents will be liable 
to injunction and damages. 

“*A purchase is an acceptance of this condition. All [ 9 ] rights 
revert to the undersigned In the event of violation. 

“ ‘ The BauEB Ohbmicai. Oo.* 

“The appellee is the proprietor of a retail drug-store at 
904 F Street, N. W., in this city. He purchased of the 
Bauer Chemical Company for his retail trade original 
packages of said Sanatogen bearing the aforesaid notice. 
These packages he sold at retail at less than one dollar and, 
persisting in such sales, appellants in March, 1911, severed 
relations with him. Thereupon appellee, without the license 
or consent of the appellants, purchased from jobbers within 
the District of Columbia, said jobbers having purchased 
from appellants, original packages of said product bearing 
the aforesaid notice, sold said packages at retail at less than 
the price fixed in said notice, and avers that he will continue 
such sales.” 

The question propounded is: “Did the acts of the ap- 
pellee, in retailing at less than the price fixed in said notice, 
original packages of ‘Sanatogen’ purchased of jobbers as 
aforesaid, constitute infringement of appellants’ patent?” 

‘ The protection given to inventors and authors in the 
United States originated .in the Constitution, § 8 of Art. I 
of which authorizes the Congress “ to promote the progress 
of sdence and useful arts, by securing for limited times to 
authors and inventors the exclusive right to their respective 
writings and discoveries.” This protection, so far as in- 
ventors are concerned, has been conferred by an act of Con- 
gress passed April 10, 1790, and subsequent acts and amend- 
ments. The act of 1790, 1 Stat. 109, c. 7, granted “ the sole 
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and exclusiye ri^t and liberty of making, constructing, 
using and rending to others to be used, the said invention 
or discovery.” In 1793 (Feb. 21, 1798, 1 Stat. 318, c. 11) 
the word “ full ” was substituted for the word “ sole,” and 
in 1836 (July 4, 1836, 5 Stat. 117, § 5, [10] c. 357) the word 

constructing ” was omitted. This legislation culminated in 
§ 4884 of the Bevised Statutes, the part with which we are 
dealing being practically identical with the act of July 8, 
1870, 16 Stat. 198, § 22, c. 230. It provides that every patent 
shall contain “ a grant to the patentee, his heirs and assigns, 
for the term of seventeen years, of the exclusive right to 
make, use, and vend the invention or discovery.” 

The right to make, use and sell an invented article is not 
derived from the patent law. This right existed before and 
without the passage of the law and was always the right of 
an inventor. The act secured to the inventor the exclusive 
right to make, use and vend the thing patented, and conse- 
quently to prevent others from exercising like privileges 
without the consent of the patentee. Bloomer v. McQuewan^ 
14 How. 539, 549; Vontineniai Paper Bag Co. v. Eastern 
Paper Bag Co., 210 U. S. 405, 425. It was passed for the 
purpose of encouraging useful invention and promoting new 
and useful improvements by the protection and stimulation 
thereby given to inventive genius, and was intended to se- 
cure to the public, after the lapse of the exclusive privileges 
granted, the benefit of such inventions and improvements. 
With these beneficent purposes in view the act of Congress 
should be fairly or even liberally construed; yet, while this 
principle is generally recognized, care should be taken not to 
extend by judicial construction the rights and privileges 
which it was the purpose of Congress to bestow. 

In framing the act and defining the extent of the rights and 
privileges secured to a patentee Congress did not use tech- 
nical or occult phrases, but in simple terms gave an Inventor 
the exclusive right to make, use and vend his invention for a 
definite term of years. The right to make can scarcely be 
made plainer by definition, and embraces the construction of 
the thing invented. The right to use is a comprehensive term 
and embraces within its meaning [11] the right to put into 
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servioe any given invention. And Congress did not stop 
with the express grant of the rights to make and to use. Be- 
cognizing that many inventions would be valuable to the in- 
ventor because of sales of the patented machine or device to 
others, it granted also the exclusive right to vend the inven- 
tion covered by the letters patent. To vend is also a term 
readily understood and of no doubtful import. Its use in 
the statute secured to the inventor the exclusive right to 
transfer the title for a consideration to others. In the exclu- 
sive rights to make, use and vend, fairly construed, with a 
view to making the purpose of Congress effectual, reside the 
extent of the patent monopoly under the statutes of the 
United States. Bloomer v. McQuewan, mpra^ 549. We need 
not now stop to consider the rights to sell and convey, and to 
license others to sell or use inventions, which rights have been 
the subject of consideration in the numerous reported cases 
to be found in the books. We are here concerned with the 
construction of the statute in the aspect and under the 
facts now presented. 

The case presented pertains to goods purchased by jobbers 
within the District of Columbia and sold to the appellee at 
prices not stated, and resold by him at retail at less than 
the price of one dollar fixed in the notice. The question 
therefore now before this court for judicial determination is: 
May a patentee by notice limit the price at which future re- 
tail sales of the patented article may be made, such article 
being in the hands of a retailer by purchase from a jobber 
who has paid to the agent of the patentee the full price asked 
for the article sold? 

The object of the notice is said to be to effectually main- 
tain prices and to prevent ruinous competition by the cut- 
ting of prices in sales of the patented article. That such pur- 
pose could not be accomplished by agreements concerning 
articles not protected by the patent monopoly was settled by 
this court in the case of Dr. Miles Medical [12] Co. v. Park 
db Sons Co., 220 U. S. 373, in which it was held that an at- 
tempt to thus fix the price of an article of general use woiild 
be against public policy and void. It was doubtless within 
the power of Congress to confer such right of restriction 
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.upon a patentee. Has it done so? The question has not been 
determined in any previous case in this court, so far as we 
are aware. It was dealt with under the copyright statute, 
however, in the case of Bohba-MerriU Co. v. Stram^ 210 U. S. 
.399. In that case it was undertaken to limit the price of 
copyrighted books for sale at retail by a notice on each book 
fixing the price at one dollar and stating that no dealer was 
licensed to sell it for less and that a sale at a less price would 
be treated as an infringement of the copyright. It was 
there held that the statute, in securing to the holder of the 
copyright the sole right to vend copies of the book, conferred 
a privilege which, when the book was sold, was exercised by 
the holder, and that the right secured by the statute was 
thereby exhausted. The court also held that it was not the 
purpose of the law to grant the further right to qualify 
the title of future purchasers by means of the printed notice 
affixed to the book, and that to give such right would extend 
the statute beyond its fair meaning and secure privileges not 
intended to be covered by the act of Congress. In that case 
it was recognized that there are differences between the copy- 
right statute and the patent statute, and the purpose to de- 
cide the question now before os was expressly disclaimed. 

Section 4952, Revised Statutes, a part of the copyright 
act, secures to an author, inventor, designer or proprietor 
of books, maps, charts or dramatic or musical compositions 
the sole liberty of printing, reprinting, publishing, com- 
pleting, copying, executing, finishing and vending them. 
While that statute differs from the patent statute in terms 
and in the subject-matter intended to be protected, it is ap- 
parent that in the respect involved in the present [18] in- 
quiry there is a strong similarity between and identity of 
purpose in the two statutes. In the case of patents the ex- 
clusive right to vend the invention or discovery is added 
to the like right to make and use the subject-matter of the 
grant, and in the case of copyrights the sole right of multi- 
plying and reproducing books and other compositions is 
coupled with the similar right of ** vending the same.” So 
far as the use of the terms ‘*vend” and “vending” is con- 
cemed, the protection intended to be secured is substantially 
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identical. The sale of a patented article is not essentially 
different from the sale of a book. In each case to vend 
is to part with the thing for a consideration. It is insisted 
that the purpose to be subserved by notices such as are now 
under consideration — keeping up prices and preventing 
competition — ^is more essential to the protection of patented 
inventions than of copyrighted articles; and it is said that 
the copyrighted article may be and usually is sold for a 
lump consideration by the author or composer and that he 
has no interest in the subsequent sales of the work, while 
patented inventions require large outlays to create and main- 
tain a market. To some extent this contention may be 
based upon fact, nevertheless it is well known that in many 
instances the compensation an author receives is the roy- 
alties upon sales of his book or a percentage of profits, 
which makes it desirable that he shall have the protection 
of devices intended to keep up the market and prevent the 
cutting of prices. But these considerations could have had 
little weight in framing the acts. In providing for grants 
of exclusive rights and privileges to inventors and authors 
we think Congress had no intention to use the term “ vend ” 
in one sense in the patent act and “vending” in another in 
the copyright law. Protection in the exclusive right to sell 
is aimed at in both instances, and the terms used in the 
statutes are to all intents the same. 

It is apparent that the principal difference in the enact- 
114-] ments lies in'the presence of the word “use” in the 
patent statute and its absence in the copyright law. An in- 
ventor has not only the exclusive right to make and vend his 
invention or discovery, but he has the like right to use it, 
and when a case comes fairly within the grant of the right 
to use, that use should be protected by all means properly 
within the scope of the statute. In Bement v. NatioruA 
Harrow Co.^ 186 U. S. 70, the owner of a patent granted a 
license to the defendant to manufacture and sell harrows 
embodied in the invention covered by the patent. The 
license provided for the payment to the licensor by the 
licensee of a royalty of one dollar for each harrow or frame 
sold and stipulated that the licensee was not to sell to any 



807 


BAITEB ft OlE V. O'dONKBLL. 

Opinion of the Court. 

person for a less price than that named, and that the license 
was subject to change from time to time. The case was one 
arising upon license agreements, originating in a state court, 
and did not involve the construction of the patent act in the 
circumstances now disclosed. 

Chief reliance, however, of the plaintiff in this case is 
upon the recent decision of this court in Henry v. Dick Oo.^ 
224 U. S. 1. An examination of the opinion in that case 
i^ows that the restriction was sustained because of the right 
to use the machine granted in the patent statute, distinguish- 
ing in that respect the patent from the copyright act. In 
that case a patented mimeograph had been sold which bore 
an inscription in the form of a notice that the machine was 
sold with the license restriction that it might only be used 
with stencil, ink and other supplies made by the A. B. Dick 
Company, the owners of the patent. The alleged infringer 
sold to the purchaser of the mimeograph a can of ink suit- 
able for use with the machine with full knowledge of the 
restriction and with the expectation that the ink sold would 
be used in connection with the machine. It is expressly 
stated in the opinion that the machine was sold at cost or 
le^ and that the patentee depended upon the profit realized 
from the sale [15] of the non-patentcd articles to be used 
with the machine for the profit which he expected to realize 
from his invention (224 U. S. 26). After commenting upon 
the copyright statutes and the resemblance between the 
author’s right to vend copies of his work and the patentee’s 
right to vend the patented thing, it was said (p. 46) : 

"To the inventor, by § 4884, llevlsed Statutes, there Is granted 
* the exclusive right to make, use and vend the invention or discovery.’ 
This grant, as defined in Bloomer v. McQuewan, 14 How. 639, 540, 
'consists altogether in the right to exclude every one from making, 
using or vending the thing patented.’ Thus, there are several sub- 
stantive rights, and each is the subjcsct of sub-division, so that one 
person may. be permitted to make, but neither to sell nor use the 
patented thing. To another may be conveyed the right to sell, but 
within a limited area, or for a particular use, while to another the 
patentee may grant only the right to make and use, or to use only 
for specific purposes. Adams v. Burks, 17 Wall. 453; Mitchell v. 
Hawley, 16 Wall. 544; Rul)l)er Co. v. Goodyear, 9 WaU. 788, 799." 

(Italics in the original opinion.) 
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That case was distinguished from Bobha-MerriU v. Siraua, 
supra, construing the copyright act, because of the differ- 
ence in the terms of the copyright and patent statutes, the 
patent act conferring not only the right to make and sell, 
but the exclusive right to use the subject-matter of the pat- 
ent. It was under the right to use that the license notice in 
question was sustained, and it is obvious that the notice in 
that case dealt with the use of the machine and limited it to 
use only with the paper, ink and supplies of the manufacture 
of the patentee. While the title was transferred, it was a 
qualified title, giving a right to use the machine only with 
certain specified supplies. It was said in the Dick Case (p. 
47) that “ there is no collision whatever between the decision 
in the Bohhs-MerrUl Case and the present opinion. Each 
rests upon a [16J construction of the applicable statute, and 
the special facts of the cases.” 

It is contended in argument that the notice in this case 
deals with the use of the invention, because the notice states 
that the package is licensed “ for sale and use at a price not 
less than one dollar,” that a purchase is an acceptance of the 
conditions, and that all rights revert to the patentee in event 
of violation of the restriction. But in view of the facts 
certified in this case, as to what took place concerning the 
article in question, it is a perversion of terms to call the 
transaction in any sense a license to use the invention. The 
jobber from whomsthe appellee purchased had previously 
bought, at a price which must be deemed to have l^en satis- 
factory, the packages of Sanatogen afterwards sold to the 
appellee. The patentee had no interest in the proceeds of 
the subsequent sales, no right to any royalty thereon or to 
participation in the profits thereof. The packages were sold 
with as full and complete title as any article could have 
when sold in the open market, excepting only the attempt to 
limit the sale or use when sold for not less than one dollar. 
In other words, the title transferred was full and complete 
with an attempt to reserve the right to fix the price at 
which subsequent sales could be made. There is no showing, 
of a qualified sale for less than value for limited use with 
other articles only, as was shown in the Dick Case, There 
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was no transfer of a limited right to use this invention, and 
to call the sale a license to use is a mere play upon words. 

The real question is whether in the exclusive right se- 
cured by statute to ^Wend'’ a patented article there is in- 
cluded the right, by notice, to dictate the price at which 
subsequent sales of the article may be made. The patentee 
relies solely upon the notice quoted to control future prices 
in the resale by a purchaser of an article said to be of great 
utility and highly desirable for general use. [17] The ap- 
pellee and the jobbers from whom he purchased were neither 
the agents nor the licensees of the patentee. They had the 
title to, and the right to sell, the article purchased without 
accounting for the proceeds to the patentee and without 
making any further payment than had already been made 
in the purchase from the agent of the patentee. Upon such 
facts as are now presented we think the right to vend secured 
in the patent statute is not distinguishable from the right 
of vending given in the copyright act. In both instances it 
was the intention of Congress to secure an exclusive right 
to sell, and there is no grant of a privilege to keep up prices 
and prevent competition by notices restricting the price at 
which the article may be resold. The right to vend conferred 
by the patent law has been exercised, and the added re- 
striction is beyond the protection and purpose of the act. 
This being so, the case is brought within that line of cases 
in which this court from the beginning has held that a pat- 
entee who has parted with a patented machine by passing 
title to a purchaser has placed the article beyond the limits 
of the monopoly secured by the patent act. 

In Adame v. Burke^ 17 Wall- 453, Mr. Justice Miller, de- 
livering the opinion of the court, pertinently said (p. 455) : 

The vast pecuniary results involved in such cases, as well as the 
public interest, admonish us to proceed with care, and to decide in 
each case no more than what is directly in issue. . . . 

The true ground on which these decisions rest is that the sale by 
a person who has the full right to make, sell, and use such a machine 
carries with it the right to the use of that machine to the full extent 
to which it can be used in point of time. 

*‘The right to manufacture, the right to sell, and the right to use 
are each substantive rights, and may be granted or conferred sepa- 
rately by the patentee. 
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[18] **But, In the essential nature of things, when the patentee, 
or the person having his rights, sells a machine or instrument whose 
sole value is in its use, he receives the consideration for its use and he 
parts with the right to restrict that use. The artide, in the language 
of the court, passes without the limit of the monopoly. That is to 
say, the patentee or his assignee having in the act of sale received all 
the royalty or consideration which he claims for the use of his in- 
vention in that particular machine or instrument, it is open to the 
use of the purchaser without further restriction on account of the 
monopoly of the patentees.*’ 

Bloomer v. McQuewan^ supra; Goodyear v. Beverly Rub- 
ber Go.^ 1 Cliff. 348, 854, 10 Fed. Cases, 638; Chaffee v. 
Boston Belting Co.^ 22 How. 217, 228; Keeler v. Standard 
Folding Bed Co., 157 U. S. 659. 

Holding these views, the question propounded by the 
Court of Appeals will be answered in the negative, and 

It is so ordered. 

Dissenting: Mr. Justice McKenna, Mr. Justice Holmes, 
Mr. Justice Lurton, and Mr. Justice Van Devanter. 

STRAUS ET AL., COMPOSING THE FIRM OF R. H. 
MACY & COMPANY, VICTOR TALKING MA- 
CHINE COMPANY. 

CERTIORARI TO THE CIRCUIT COURT OF APFEALS FOR THE SECOND 

CIRCUIT. 

No. 874. Argued January 12, 1917. — ^Decided April 9, 1917. 

[248 U. S. 490.] 

The monopoly of use granted by the patent law can not be made a 
means of controlling the prices of the patented articles after they 
have been in reality, even though not in form, sold and paid for." 

An attempt by means of “ license contracts ” with dealers and license 
notices ” attached to patented machines to retain title in the manu- 
facturer and patent owner until the expiration of the latest patent 
referred to in such notice, and to Umit until the expiration of such 
period the right of the public to a mere license to use dependent 
upon observance of conditions in the "license notices," Including 
conditions as to price, will not be regarded as a legitimate exercise 
of the patent owner’s control over the use where, plainly, from the 

"Syllabus and statement of arguments copyrighted, 1917, by The 
Banks Law Publishing Company. 
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terms of the license notices *’ and from the relations established 
between the patent owner and the dealers through whom the ma- 
chines are distributed, the object of such reservations and restric- 
tions is to enable the patent owner to fix and maintain the prices 
at which the machines may be disposed of after they have passed 
from its possession into the possession of the dealers and the public 
and after it has received from the dealers the full price which it 
asks or expects for the machines. 

In such case, as to purchasers not in privity with the patent owner, 
the restrictions of the “license notices" are to be treated as void 
attempts to control prices after sale, and, in buying from the dealers 
and reselling to the public at prices lower than the notices prescribe, 
such purchasers do not violate the rights secured to the patent owner 
by the patent law. 

230 Fed. Rep. 449, reversed. 

The case is stated in the opinion. 

Mr. Edmond E. Wise and Mr. Walter C. Noyes for pe- 
titioners. 

[491] Mr. Hector T. Fenton^ with whom Mr. Frederick A. 
Blount was on the brief, for respondent : 

The manner by which the plaintiff obtains the benefit 
of its patent is by delivering the physical thing, accom- 
panied by a specifically limited use license affixed thereto, 
on payment by the licensee of a certain initial or cash roy- 
alty as a sine qua non to the passing of any title or right of 
possession or use. The licensee thus obtains a qualified title 
only in the physical thing with a specific and limited license 
to use under the patents. lie acquires possession with full 
knowledge of the limitations. The paramount license be- 
tween plaintiff and its distributors passes no title or author- 
ity save to act as intermediaries of the plaintiff in delivery 
of machine or record, and of the specific license for and at- 
tached to each machine or record so delivered, to the user. 
The specific license controlling the title and permitted use is 
between the plaintiff and the user. A privity of relation be- 
tween them is created when the intended licensee by paying 
the initial royalty gains lawful possession of the machine 
with the license right given therewith, because such license 
affixed to the machine or record, issuing directly from, signed 



812 243 TTITITBD STATES, 492. 

Argnment for Bovondent 

by, and as the act of the plaintiff, and the acceptance of 
the machine or record, with such license specific to and af- 
fixed to it, and with full knowledge of its terms and limita- 
tions, creates such privity of relation. 

Defendants, having covertly obtained possession of the 
physical thing and the limited license to use, without having 
paid the full initial cash portion of the consideration re- 
quired by the terms of the license as a condition precedent, 
acquired no lawful right of possession or limited right to 
use. The injury to plaintiff in destroying its market and its 
standard royalty rates for its machines and recojrds by their 
reselling at even lower rates, is merely an incident in aggra- 
vation of the tort of infringing its patents. The action is 
^ delicto and jurisdiction of [493J the federal courts exists. 
Fair v. Kohler Die Co., 228 U. S. 22 ; Hecdy v. 8ea ChM Co., 
287 U. S. 479, 480 ; Geneva Furniture Co. v. Karpen, 238 TJ. S. 
254, 260; Henry v. Dick Co., 224 U. S. 1. 

The Anti-Trust Acts have no applicability. Standard 
Sa/nitary Co. v. UrUted States, 226 U. S. 20, 39-40. 

The defendants had full knowledge of the license restric- 
tions and of the portion of the patent monopoly reserved. 
Henry v. Dick Co., supra; "Wood v. Carpenter, 101 U. S. 138, 
142 ; Shauer v. Alterton, 151 U. S. 607, 622 ; American Cotton 
Tie Co. V. Bullard, 4 Ban. & A. 520. 

To qualify the exclusive rights granted by the patent law 
is to deprive the patentee unjustly of part of the considera- 
tion for which he parted with his disclosure. Under the 
patent laws the patentee may maintain a close monopoly of 
the rights granted or separately exercise the distinct rights 
to make, to use, and to sell. He may limit a license to use 
for specific purposes only, may charge what he thinks proper 
for permitting invasion of his monopoly, and may contract 
for his consideration either in money, or by way of condi- 
tions on the use, or both. He may impose any conditions 
“not definitely illegal.” Bement v. Harrow Co., 186 U. S. 
70, 91 ; Boner v. O'DowneU, 229 U. S. 1. The distinction is 
plain between the property right in the materials composing 
a machine or the machine as a physical thing, and the right 
to use it for the purpose and in the manner pointed out by 
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the patent. Henry v. Diak Co.^ supra. The rights to make, 
sell, and use are each substantive, distinct rights, and may be 
granted or conferred separately by the patentee. Bauer v. 
ODotmeU, supra. Any invasion of a reserved control over 
the use is an invasion of the patent. Cases last cited. 

The law relating to attempted conditions on resale of on- 
patented chattels {Miles Medical Co. v. Park.^ 220 U. S. 375, 
401) has no bearing, nor has the question whether [493] the 
transaction amounts to a conditional sale at common law. For 
there is no “ absolute and unconditional sale which operates 
to pass the patented thing outside the boundaries of the pat- 
ent,” or indeed any sale at all. Plainly the license restric- 
tions qualify not only the right to use but also the otherwise 
unlimited title to and right of possession in the machine 
considered as the physical embodiment of the invention pat- 
ented and licensed as distinguished from the materials com- 
posing it. There is no unconditional passing of the title. 
Henry v. Dick Co., supra. Indeed, there is no sale whatever, 
and the defendants having never acquired either title or 
right of possession, can not set up the license affixed to the 
machine in justification of their infringement. 

The decision in the Dick case properly holds that the pat- 
ented article sold by a patentee with a condition as to use 
exemplifies two severable rights of property, one arising 
under the common law, to the physical thing as such, and 
the other an incorporeal property right in it as the embodi- 
ment of a patented invention the exclusive right to use which 
belongs to the same owner. Hence a sale of the physical 
thing with a qualification of the right to use it, by a patentee 
or licensee possessing both rights of property, operates not 
alone as an exercise of the right “ to use,” conferred by the 
patent grant, but, in the very nature of things, operates to 
qualify the title and free right of disposition, of the physical 
thing which is an exemplification or embodiment of the in- 
vention so specifically licensed. If the transaction be such 
that, to use the language of Judge Lowell in Porter Needle 
Co. V. NaHoned Needle Co., 17 Fed. Rep. 536, it is clear ‘‘ the 
patentee has chosen to dissever the ownership and right of 
use, and that his intent is not doubtful,” then (as found by 
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the majority opinion in the Diek ease) it was ^ the kind of 
limitation which may lawfully be imposed (by a patentee) 
upon a purchaser” of his patented machine; and a “law- 
[494] ful qualification ” upon the use thereof, binding upon 
the licensee and his assigns with notice. 

There is no conflict between the Dick case and Bauer v. 
0''DormeU. The ground of dissent in the former had to do 
with the confining of the use of the machine to materials 
wholly unpatented. In this case both machines and records 
are the subject of independent patents. In the Bauer ease 
the patented articles were absolutely sold and an attempt 
made to limit resale. In the opinion it is so distinguii^ed 
from the Dick case. 

Mr. EUsha K. Camp^ Mr. Daniel N. Kirby, and Mr. Taylor 
E. Brown, by leave of court, filed a brief on behalf of the 
American Graphophone Company and the Columbia Grapho- 
phone Company, as amici curia. 

Mr. Justice CiiArkb delivered the opinion of the court. 

It will contribute to brevity to designate the parties to 
this proceeding as they were in the trial court — ^tlie respond- 
ent as plaintiff and the petitioners as defendants. 

The plaintiff in its bill alleges: That it is a corporation of 
Kew Jersey; that for many years it has been manufacturing 
sound-reproducing machines embodying various features cov- 
ered by patents of which it is the owner, and that, for the 
purpose of marketing these machines to the best advantage, 
about August 1, 1913, it adopted a form of contract which 
it calls a “license contract” and a form of notice called a 
“license notice,” under which is alleges all of its machines 
have, since that date, been furnished to dealers and to the 
public. 

This “License Notice,” which is attached to each ma- 
chine and is set out in full in the bill, declares that tlie ma- 
chine to which it is attached is manufactured under patents, 
is licensed for tlie term of the patmit under which it is 
licensed having the longest time to run, and may be [496] 
used only with sound records, sound boxes, and needles man- 
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ufactured by ihe plsintifF; tiist only the right to use the ma- 
chine “for demonstrating purposes” is granted to “dis- 
tributors” (wholesale dealers), but that these “distribu- 
tors” may assign a like right “to the public” or to “regu- 
larly licensed Victor dealers” (retailers) “at the dealers’ 
regular discount royalty”; that the “dealers” may convey 
the “license to use the machine” only when a “royalty” of 
not less than $200 shall have been paid, and upon (he “ con- 
sideration ” that all of the conditions of the “ license ” shall 
have been observed; that the title to the machine tiiall re- 
main in the plaintiff, which shall have the right to repossess 
it upon breach of any of the conditions of the notice, by 
paying to the user the amount paid by him less 5 per cent 
for each year that the machine has been used. The notice in 
terms reserves the right to the plaintiff to inspect, adjust, 
and repair the machine at all times and to instruct the user 
in its use, “ but assumes no obligation so to do ” ; it provides 
that “ any excess use, or violation of the conditions, will be 
an infringement of the said patents,” and that any erasure 
or removal of the notice will be considered as a violation . 
of the license. Finally, it provides that at the expira- 
tion of the patent “under which it is licensed” having 
the longest time to run the machine shall become the prop- 
erty of the licensee, provided all the conditions recited in the 
notice shall have been complied with and the acceptance of 
the machine is declared to be “ an acceptance of these condi- 
tions.” 

The contract between the plaintiff and its dealers is not 
set out in full in the bill, but it is alleged that since August 
1, 1913, the plaintiff has had with each of its 7,000 licensed 
dealers a written contract in which all the terms of the 
“ License Notice ” are in substance repeated, and in addition 
it is alleged that each dealer “if he has signed the assent 
thereto ” is authorized to dispose of any machines received 
from “ the plaintiff either directly or through a [496] para- 
mount distributing dealer,” but subject to all of the condi- 
tions expressed in the “ License Notice.” It is allied thatn. 
this contract contains the provision that “a breach of any 
pf the conditions on the part of the distributor will render 
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him also liable, not only for infringement of the patents but 
for an action on the contract or other proper remedy.’’ p 
As to the defendants the bill alleges th%|; they conduct 
a large mercantile business in New York' City; that with 
full knowledge of the terms of the contract, as described, 
between the plaintiff and its distributors and of the ‘^Li- 
cense Notice” attached to each machine, the defendants 
being members of the general unlicensed public,” and 
having no contract relation with the plaintiff or with any 
of its licensed distributors or licensed dealers, induced 
‘‘covertly and on various pretenses” one or more of 
plaintiff’s licensed distributors or dealers to violate his 
or their contracts with the plaintiff, providing that no 
machines should be delivered to any unlicensed member 
of the general public until “ the full license price ” stated in 
the “License Notice” affixed to each machine was paid, 
and thereby obtained possession of a large number of such 
machines at much less than the prices stated in the “ License 
Notice”; that under the terms of the said license agree- 
ment and notice, they have no title to the same, and that 
they have sold large numbers thereof to the public and 
are proposing and threatening to dispose of the remainder 
of those which they have acquired to “ the unlicensed gen- 
eral public,” at much less than the price stated in the notice 
affixed to each machine. 

The prayer is for an injunction restraining the defend- 
ants from selling any of the machines, possession of which 
they have acquired, from other and further violation of 
plaintiff’s rights under its letters patent and for the usual 
accounting and for damages. 

The District Court regarded the transaction described 
[497] in tiie “ License Notice ” as in substance a sale which 
exhausted the interest of the plaintiff in the machine, except 
as to the right to have it used with records and needles as 
provided for therein, and this right not being involved in 
this case it dismissed the bill. 222 Fed. Bep. 624. 

On appeal,' the Circuit Court of Appeals afSrmed this 
judgment and remanded the case, but with instructions to 
allow the plaintiff to amend its bill ^ if it be so advised.” 
226 Fed. Bep. 686. 
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«The1^ill was thereafter so amended as to allege that the 
defendants had in their possession a large number of ma- 
* chines which they had obtained from plaintiffs distributors 
and dealers much less in each case than the price stated 
in the License Notice, and that they were proposing to 
dispose of these machines to the ^‘unlicensed general pub- 
lic” at less than the prices stated in the “License Notice,” 
in disregard of plaintiff’s rights. 

Again the District Court, on the same ground as before, 
sustained a motion to dismiss the bill, but the Circuit Court 
of Appeals reversed this holding (230 Fed. Rep. 499) and 
the case is Here for review on certiorari. 

The abstract of the bill which we have given, makes it 
plain: That whatever rights the plaintiff has against the 
defendants must be derived from the “License Notice” at- 
tached to each machine, for no contract rights existed be- 
tween them, the defendants being only “members of the 
unlicensed general public; ” and that the sole act of infringe- 
ment charged against the defendants is that they exceeded 
the terms of the license notice by obtaining machines from 
the plaintiff’s wholesale or retail agents and by selling them 
at less than the price fixed by the plaintiff. 

It is apparent from the foregoing statement that jye are 
called upon to determine whether the system adopted by 
the plaintiff was selected as a means of securing to the 
owner of the patent that exclusive right to use its invention 
which is granted through the patent law, or whether, [ 498 J 
under color of such a purpose, it is a device unlawfully re; 
sorted to in an effort to profitably extend the scope of its 
patent at the .expense of the general public. Is it the fact, 
as is claimed, that this “ License Notice ” of the plaintiff is k 
means or agency designed in candor and good faith to enable 
the plaintiff to make only that full, reasonable, and exclusive 
use of its invention which is contemplated by the patent law 
or is it a disguised attempt to control the prices of its ma- 
chines after they have been sold and paid for? 

First of all it is plainly apparent that this plan of market- 
ing adopted by the plaintiff is, in substance, the one dealt 
with by this court in Dr, Miles Medical Co. v. Park dk Sons 

06826®— vol.e— 17 62 
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Co.^ 220 n. S. 878, and in Bauer v. O’^DormeU^ 229 U. 1, 
adroitly modified on the one hand to take advantage, if 
sible, of distinctions suggested by these decisions, and on the 
other hand to evade certain supposed effects of*them. 

If we look through the words and forms, with which the 
plaintiff has most elaborately enveloped its purpose, to the 
substance and realities of the transaction contemplated, we 
shall discover several notable and significant features. First, 
while as if looking to the future, the notice, in terlns, imposes 
various restrictions as to title and as to the “use” of the 
machines by plaintiff’s agents, wholesale, and retail, and by 
the “ unlicensed members of the public,” for itself, the plain- 
tiff makes sure, that the future shall have no risks, for it re- 
quires that all that it asks or expects at any time to receive 
for each machine must be paid in full before it parts with 
the possession of it. 

Second, while in terms the “use” of each machine is re- 
stricted and forfeiture for failure to strictly comply with 
the many conditions and requirements of the notice is pro- 
vided for, this system, elaborate to the extent of confusion, 
fails utterly to provide for entering any evidence of a quali- 
fied title in any public office or in any public [499] record, 
and no requirement is found in it for reporting by users 
or licensees, who may remove from one place to another 
taking the machine with them, as would very certainly be 
required if the plaintiff intended to enforce the rights so 
elaborately asserted in this notice — ^if the [^stem were really 
a genuine provision designed to protect through many years 
to come the restricted right to “use” and the seemingly 
c|ualified title which it purports to grant to ’dealers and to 
the public, from being exceeded or departed from. 

Third. The fact that under this ^stem “at different 
times” “large numbers” of machines, as is alleged in the 
plaintiff’s bill, have been “ covertly ” sold to the defendants 
by the plaintiff’s wholesale and retail agents at less than the 
price fixed for them, is persuasive evidence that the trans- 
lation is hot what it purports on its face to be. If it were 
a reasonably guarded plan, really intended to keep the plain- 
tiff in touch with each of its machines until the expiration of 
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the patmt of latest date, for the purpose of masting npon its 
being used in the manner provided for in the ** Licotse No- 
tice ” the plaintiff’s prompt and sufficient remedy for such an 
invasion of its rights as is claimed in this case would be 
found in its sales department or rather in its ** license ” de- 
partmoit, and not in the courts. That the plaintiff comes 
into court with a bill to enjoin the defendants from reselling 
machines secretly sold to them in large numbers by the 
plaintiff’s ‘agents indicates very clearly that at least until 
the exigency out of which this case grew, arose, the scheme 
was regard^ by the plaintiff itself and by its agents simply 
as one for maintaining prices by holding a patent infringe- 
ment suit in terrorem over the ignorant and the timid. 

And, finally, while the notice permits the use of the ma- 
chines, which have been fully paid for, by the “ unlicensed 
members of the general public,” significantly called in the 
bill “the ultimate users,” until “the expire [500] tion of 
the patent having the longest term to run ” (which, under 
the copy of the notice set out in the bill, would be July 22, 
1930) it provides that if the licensee shall not have failed 
to observe the conditions of the license, and the Victor Com- 
pany shall not have previously taken possession of the ma- 
chine, as in the notice provided, then, perhaps sixteen years 
or more after ho has paid for it and in all probability long 
after it has been worn out or become obsolete and worthless 
“it shall become the property of the licensee.” 

It thus becomes clear that this “License Notice” is not 
intended as a security for any further payment upon the 
machine, for the full price, called a “ royalty,” was paid be- 
fore the plaintiff parted with the possession of it; that it is 
not to be used as a basis for tracing and keeping the plain- 
tiff informed as to the condition or use of the machine, for 
no report of any character is required from the “ultimate 
user ” after he has paid the stipulated price; that, notwith- 
standing its apparently studied avoidance of the use of the 
word “ sale ” and its frequent reference to the word “ use,” 
the most obvious requirements for securing a Idna -fide 
forcement of the restrictions of the notice as to “um” are 
omitted; and that, even by its own terms, the title to the 
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mschines ultimately vests in the ultimate users,” without 
further payment or action on their part, except patiently 
waiting for patents to expire on inventions, which, so far 
as this notice shows, may or may not be incorporated in the 
machine. There remains for ** License Notice” so far 
as we can discover, the function only, of fixing and main- 
taining the price of plaintiff’s machines to its agents and to 
the public, and this we can not doubt is the purpose for 
which it really was designed. 

Courts would be perversely blind if they failed to look 
through such an attempt as this “License Notice” thus 
plainly is to sell property for a full price, and yet to place 
[6011 restraints upon its further alienation, such as have 
been hateful to the law from Lord Coke’s day to ours, be- 
cause obnoxious to the public interest. The scheme of dis- 
tribution is not a system designed to secure to the plaintiff 
and to the public a reasonable use of its machines, within 
the grant of the patent laws, but is in substance and in fact 
a mere price-fixing enterprise, which, if given effect, would 
work great and widespread injustice to innocent purchasers, 
for it must be recognized that not one purchaser in many 
would read such a notice, and that not one in a much greater 
number, if he did read it, could understand its involved and 
intricate phraseology, which bears many evidences of being 
framed to conceal rather than to make clear its real mean- 
ing and purpose. It would be a perversion of terms to call 
the transaction intended to be embodied in this system of 
marketing plaintiff’s machines a “license to use the inven- 
tion.” Btmer v. O^Donnell^ 229 U. S. 1, 16. 

Convinced as we are that the purpose and effect of this 
“License Notice” of plaintiff, considered as a part of its 
scheme for marketing its product, is not to secure to the 
plaintiff any use of its machines, and as is contemplated by 
the patent statutes, but that its real and poorly concealed 
purpose is to restrict the price of them, after the plaintiff 
had been paid for them and after they have passed into the 
possession of dealers and of the public, we conclude that it 
falls within the principles of Adams v. Burke^ 17 Wall. 453, 
456; and of Bauer v. O^Domnedl, 229 U. S. 1 ; that it is, tiiere- 
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f ore, invalid, and that the District Court properly held that 
the bill must fail for want of equity. 

It results that the decree of the Circuit Court of Appeals 
will be reversed and that of the District Court affirmed. 
Reversed. 

Dissenting: Mr. Justice McSIenna, Mr. Justice Holmes 
and Mr. Justice Van Devanter. 


MOTION PICTURE PATENTS COMPANY v. UNI- 
VERSAL FILM MANUFACTURING COMPANY 
ET AL. 

CERTIORARI TO THE CIRCUIT COURT OP APPEALS FOR THE SECOND 

CIRCUIT. 

No. 715. Argued January 12, 15, 1917. — Decided April 9, 1917. 

[243 U. S., 502.1 

Under the patent law the grant by patent of the exclusive right to use, 
likh the grant of the exclusive right to vend, is limited to the inven- 
tion described in the claims of the patent, and that law does not em- 
power the patent owner by notices attached to the things patented 
to extend the scope of the patent monopoly by restricting their use 
to materials necessary for their operation but forming no part of the 
patented invention, or to send such articles forth into the channels 
of trade subject to conditions as to use or royalty, to be imposed 
thereafter, in the vendor’s discretion. The Button-Faatener caae^^ 
77 Fed. Rep. 288, and Henry v. Dick Company, 224 U. S. 1, overruled. 

In determining how far the owner of a patent may restrict the use 
after sale of machines embodying the invention, weight must be 
given to the rules long established that the scope of every patent is 
limited to the invention as described in the claims, read in the light 
of the specification, that the patentee receives nothing from the 
patent law beyond the right to restrain others from manufacturing, 
using, or selling his invention, and that the primary purpose of that 
law is not to create private fortunes but is to promote the progress 
of science and the useful arts. 

The extent to which the use of a patented machine may validly be 
restricted to specific supplies or otherwise by special contract be- 
tween the owner of the patent and a purchaser or licensee, is a 
question outside of the patent law and not Involved in this case. 

235 Fed. R^. 898, affirmed. 

•Syllabus and statement of arguments copyrighted, 1917, by the 

Banks Law Publishing Company. 
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The case is stated in the opinion. 

Mr. MeMUe Church for peititi<Hier: 

The restrictions on the right to use the macfaJne were fully 
brought home to the Prague Amusement Company [508] and 
were binding. This is settled by Henry y. Dick Co.^ 224 
U. S. 1, and no doubt is cast upon that case by Bauer y. 
O^DonneU, 229 U. S. 1, which did not involve the right to 
impose resb’ictions on use. 

In the present case there were two distinct restrictions: 
First, that the machine should be used only with motion 
pictures leased from a manufacturer licensed by the plain- 
tiff; and second, that the machine could not be used at all 
without compliance with terms previously fixed by the 
plaintiff. The first restriction is not repugnant to the Clay- 
ton Act of October 15, 1914, § 8, 38 Stat. 780; but even 
if it were, the lawfulness of the second restriction, which 
the Prague Company admittedly violated if it had notice, 
would not be affected. Oregon Steam Nav. Co. v. Winaor, 
20 Wall. 64-72; U. S. (fee. Co. v. Gri^en, 126 Fed. Rep. 
364-870. The two are independent and severable and the 
latter will support the plaintiff’s right to exact a license 
agreement providing for a continuing royalty, which it 
might lawfully reserve and rely upon. St. Paul Plow 
Worke v. SparJmg^ 140 U. S. 184. The $5.00 received from 
the licensed manufacturer was but a paltry 3^ per cent of 
the selling price, and utterly inadequate. The name plate 
gave notice of the facts in relation to patent ownership and 
that restrictions were placed by the plaintiff upon the use. 
The Prague Company was under a duty to inquire of the 
Precision Machine Company the terms of the license under 
which the machine was put out, or to make like inquiry of 
the plaintiff. Inquiry of the former would have shown that 
the Precision Company was inhibited from selling except 
for use upon other terms ” to be fixed by the licensor and 
relating to the payment of royalty. The same information 
would have been obtained by inquiry of plaintiff. Either 
line of inquiry, propmrly followed up (Shauer v. Alt&’ton, 
151 U. S. 607-622; Wood v. Carpenter^ 101 TJ. S. 186-141), 
would have revealed the details of these ** other terms ” and 
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resulted in the fixing of a royalty [604] for use, to be paid 
only during use — a most reasonable arrangement. 

Having failed to arrange for terms of royalty with the 
petitioner, the Prague Amusement Company never had a 
license to use and was and is, therefore, an infringer while 
using. 

The distinction between the property rights conferred by 
patent and property rights in the machine, must be borne 
clearly in mind. The former are incorporeal, the latter 
corporeal, personal property. De La Vergne MaoJune Go. 
V. Featheratone^ 147 U. S. 200-222. Under the patent laws, 
R. S. § 4898, the incorporeal rights are susceptible of infinite 
sub-division without impairment. Besides assignments and 
grants, the separate substantive, exclusive, privileges of 
making, using, and selling may be parceled out by licenses 
with a wide variety of choice and combination as to time, 
place, method. Any such license may be granted for a lump 
sum or upon agreement for a continuing royalty. The pat- 
ent owner can neither be required to make, use, or sell, nor 
to license others to do so. Paper Bag Patent Caae^ 210 U. S. 
405, 425, 429. Upon a sale of the thing patented there is 
a transfer of the property in the thing itself, but of only 
so much of the incorporeal patent rights as the owner 
chooses to relinquish. A sale outright without restriction 
passes both kinds of rights absolutely, but if, when selling, 
the patent owner restricts the purchaser’s enjoyment of the 
incorporeal right of use conferred by the patent, any use 
by the purchaser beyond what is specifically authorized is 
an infringement upon the patent owner’s reserved rights 
and may be restrained by the courts. 

In the present case the machine proclaimed through the 
notice upon it that the right to use was restricted, and noti- 
fied the purchaser to go to the plaintiff and make terms for 
the use, else it would be unlawful. 

It is no objection that the notice itself did not state [606] 
the terms. Plainly and unmistakably it showed that the 
machine was not frM, but under the domination the named 
patent owner, who must be applied to. If the notice had 
been followed up, a reasonable royalty contract would have 
undoubtedly resulted. In ignoring the notice out of a desire 
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to escape any royalty, the purchaser took its diances of being 
stepped for infringement. 

There is no question but that plaintiff’s remedy is on the 
patent for the tort. There was no contract Bespondent, 
having deliberately refused to make one, is estopped to claim 
a contract or that the plaintiff has mistaken its remedy. 

The liability of the other respondents is that of contribu- 
tory infringers who knowingly cooperated in carrying on 
an unlicensed use. All the respondents are jointly and sev- 
erally liable in tort. Lovejoy v. Murray, 3 Wall. 1-11; 
Walker on Patents, 4th ed., § 406, p. 343. 

The patent in suit is valid. Plaintiff is not estopped, as 
claimed, by proceedings in the Patent Office. 

Mr. Oscar W. Jeffery, with whom Mr. Edmund Wetmore 
and Mr. John B. Stanchfield were on the brief, for respond- 
ents. 

Mr. Justice CiiAitKE delivered the opinion of the court. 

In this suit, relief is sought against three defendant corpo- 
rations as joint infringers of claim number seven of United 
States letters patent No. 707,934, granted to Woodville 
Latham, assignor, on August 26, 1902, for improvements in 
Projecting-Kinetoscopes. It is sufficient description of the 
patent to say that it covers a part of the mechanism used in 
motion picture exhibiting machines for feeding a film 
through the machine with a regular, uniform, and accurate 
movement and so as not to expose the film to excessive strain 
or wear. 

The defendants in a joint answer do not dispute the title 
[S06] of the plaintiff to the patent, but they deny the valid- 
ity of it, deny infringement, and claim an implied license to 
use the patented machine. 

Evidence which is undisputed shows that the plaintiff on 
June 20, 1912, in a paper styled License Agreement” 
granted to The Precision Machine Company a right and 
license to manufacture and sell machines embodying the in- 
ventions described and claimed in the patent in suit, and in 
other patents, throughout the United States, its territories 
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.and possessiona This agreement contains a covenant on the 
part of the grantee that every machine sold by it, except 
those for export, shall be sold ‘‘under the restriction and 
ccmdition that such exhibiting or projecting machines shall 
be used solely for exhibiting or projecting motion pictures 
containing the inventions of reissued letters patent No. 
12,192, leased by a licensee of the licensor whUe it owns said 
patents, and upon other terms to be fixed by the licensor and 
complied with by the user while the said machine is in use 
and while the licensor owns said patmts (which other terms 
shall only be the payment of a royalty or rental to the 
licensor while in use) .” 

The grantee further covenants and agrees that to each ma- 
chine sold by it, except for export, it will attach a plate 
showing plainly not only the dates of the letters patent under 
which the machine is “licensed,” but also the following 
words and figures: 

“ Serial No. 

“ Patented No, 

“The sale and purchase of this machine gives only the right to 
use It solely with moving pictures containing the invention of reis- 
sued patent No. 12,182, leased by a licensee of the Motion Picture 
Patents Company, the owner of the above patents and reissued pat- 
ent, while it owns said patents, and upon other terms to be fixed 
by the Motion Picture Patents Company and complied with by the 
user while it is in use and while the Motion Picture [507] Patents 
Company owns said patents. The removal or defacement of this plate 
terminates the right to use this machine.” 

The agreement further provides that the grantee shall not 
sell any machine at less than the plaintiff’s list price, except 
to jobbers and others for purposes of resale and that it will 
require such jobbers and others to sell at not less than plain- 
tiff’s list price. The price fixed in the license contract for 
sale of machines after May 1, 1909, is not less than $150 for 
each machine and the licensee agrees to pay a royalty of $6 
on some machines and a percentage of the selling price on 
others. 

It is admitted that the machine, the use of which is 
charge to be an infringement of the patent in suit, was 
manufactured by The Precision Machine Company and was 
sold and delivered under its “License Agreement” to the 



826 


Za tTHlTBD STAIBS, SOB, 


Opinion ot the Oonrt 

Seveniy-second Street Amusement Company, thm operating 
a playhouse on Seventy-second Street, in Kew York, and 
that when sold it was fully paid for and had attached to it 
a plate with the inscripti<m which we have quoted as re- 
quired by the agreement. 

Reissued patent 12,192, referred to in the notice attached 
to the madiine, expired on August 31, 1914. The defendant 
Prague Amusement Company on November 2, 1914, leased 
the Seventy-second Street playhouse from the Seventy-sec- 
ond Street Amusement Company, and acquired the alleged 
infringing machine as a part of the equipment of the leased 
playhouse. Subsequent to the expiration of reissued patent 
12,192 the defendant. Universal Film Manufacturing Com- 
pany, made two films or reels, which, between March 4 and 
17, 1915, were sold to the defendant the Universal Film Ex- 
change and on March 17, 1915, were supplied to the defend- 
ant Prague Amusement Company for use on the machine, 
acquired as we have stated, and were used upon it at the 
Seventy-second Street playhouse on March 18, 1915. 

[508] On January 18, 1915, the plaintiff sent a letter to 
the Seventy-second Street Amusement Company, notifying 
it in general terms that it was using without a license a 
machine embodying the invention of patent No. 707,934 
and warning it that such use constituted an infringement 
of the patent, and on the same day the plaintiff addressed 
a letter to the defendant Universal Film Exchange notify- 
ing it that it also was infringing the same patents by sup- 
plying films for use upon the machine of the Seventy-second 
Street playhouse and elsewhere. The bill in this case was 
filed on March 18, 1915. 

The District Court held that the limitation on the use of 
the machine attempted to be made by the notice attached to 
it, after it had been sold and paid for, was invalid, and that 
the Seventy-second Street Amusement Company, the pur- 
chaser, and its lessee, the Prague Amusement Company, had 
an implied license to use the machine as it had been used, 
and it dismissed the bill without passing on the question 
raised in the pleadings as to the validity of the patent. The 
Circuit Court of Appeals affirmed the District Court (235 
Fed. Bep. 398) and the case is here for review on certiorari. 
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It was admitted at the bar that 40^000 of tiie plamtifTs ma^ 
chines are now in use in this country and that the mechanism 
covered by the patent in suit is the only one with whidi mo- 
tion picture films can be used successfully. 

This state of facts presents two questions for dedsion: 

First. May a patentee or his assignee license another to 
manufacture and sell a patented machine and by a mere 
notice attached to it limit its use by the purchaser or by the 
purchaser’s lessee, to films which are no part of the patented 
machine, and which are. not patented! 

Second. May the assignee of a patent, which has licmised 
another to make and sell the machine covered by it, by a 
mere notice attached to such machine, limit the [609] use 
of it by the purchaser or by the purchaser’s lessee to terms 
not stated in the notice but which are to be fixed, after sale, 
by such assignee in its discretion? 

It is obvious that in this case we have presented anew the 
inquiry, which is arising with increasing frequen<y in recent 
years, as to the extent to which a patentee or his assignee is 
authorized by our patent laws to prescribe by notice attached 
to a patented machine the conditions of its use and the sup- 
plies which must be used in the operation of it, under pun of 
infringement of the patent 

The statutes relating to patents do not provide for any 
such notice, and it can derive no aid from them. Bevised 
Statutes, § 4900, requiring that patented articles shall be 
marked with the word ^ Patented,” affects only the damages 
recoverable for infringement, Dvmlap v, Sohofidd, 152 U. S. 
244, and Bev. Stats., § 4901, protects by its penalties the in- 
ventor, but neither one contemplates the iise of such a 
^ license notice ” as we have here, and whatever validity it 
has must be derived from the general and not from the 
patent law. 

The eictent to which the use of the patented machine may 
validly be restricted to specific supplies or otherwise by spe- 
cial contract between the owner of a patent and the pur^aser 
or licensee is a question outside the patent law, and with it 
we are not here concerned. Keeler v. Standard Folding Bed 
Co.i 167 U. & 669. 
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The inquiry presented by this record, as we have stated it, 
is important and fundamental, and it requires that we shall 
determine the meaning of Congress when in Sev. Stats., 
§4884, it provided that “Every patent shall contain • • * 
a grant to the patentee, his heirs or assigns, for the term of 
seventeen years, of the exclusive right to make, use, and vend 
the invention or discovery throughout the United States and 
the Territories thereof.” We are concerned only with the 
right to “ use,” authorized to be granted by this statute, for 
it is under warrant of this [510] right only that the plaintiff 
can and does claim validity for its warning notice. 

The words used in the statute are few, simple, and fa- 
miliar; they have not been changed substantially since they 
were first used in the Act of 1790, c. 7, 1 Stat. 109 ; Bauer v. 
O^Donnett, 229 U. S. 1, 9 ; and their meaning would seem not 
to be doubtful if we can avoid reading into them that which 
they really do not contain. 

In interpreting this language of the statute it wil be of 
service to keep in mind three rules long established by this 
court, applicable to the patent law and to the construction 
of patents, viz : 

First. The scope of every patent is limited to the inven- 
tion described in the claims contained in it, read in the light 
of the specification. These so mark where the progress 
claimed by the patent begins and where it ends that they 
have been aptly likened to the description in a deed, which 
sets the bounds to the grant which it contains. It is to the 
claims of every patent, therefore, that we must turn when we 
are seeking to determine what the invention is, the exclusive 
use of which is given to the inventor by the grant provided 
for by the statute — ^“He can claim nothing beyond them.” 
Keystone Bridge Co. v. Phoenix Iron Go., 95 U. S. 274; 
Railroad Co. v. Mellon, 104 U. S. 112, 118; Yale Loch Mfg. 
Co. V. Greerdeaf, 117 U. S. 554, 659; McClain, v. Ortmayer, 
141 U. S. 419, 424. 

Second. It has long been settled that the patentee receives 
nothing from the law whidi he did not have before, and that 
the only effect of his patent is to restrain others from manu- 
facturing, usdng, or selling that which he has invented. The 
patent law rimply protects him in the monopoly of that 
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which he has invented and has described in the claims of 
his patent. United States v. Americcm BeU Telephone Co.^ 
167 U. S. 224, 239; Paper Bag Patent Case^ 210 U. S. 406, 
424; Bauer v. O'^DonneU^ 229 U. S. 1, 10. 

Third. Since Pennock v. Dialogue^ 2 Pet. 1, was decided in 
[511] 1829 this court has consistently held that the primary 
purpose of our patent laws is not the creation of private 
fortunes for the owners of patents but is ^^to promote the 
progress of science and useful arts” (Constitution, Art. I, 
§ 8), an object and purpose authoritatively expressed by 
Mr. Justice Story, in that decision, saying: 

** While one great object [of our patent laws] was, by holding out 
a reasonable reward to inventors and giving them an exclusive right 
to their inventions for a limited period, to stimulate the efforts of 
genius, the main object was * to promote the progress of science and 
useful arts/ ** 

Thirty years later this court, returning to the subject, in 
Kendall v. Winsor^ 21 How. 322, again pointedly and sig- 
nificantly says: 

** It is undeniably true that the limited and temporary monopoly 
granted to inventors was never designed for their exclusive profit or 
advantage; the benefit to the public or community at large was 
another and doubtless the primary object in granting and securing 
that monopoly.” 

This court has never modified this statement of the rela- 
tive importance of the public and private interests involved 
in every grant of a patent, even while declaring that in the 
construction of patents and the patent laws inventors shall 
be fairly, even liberally, treated. Grant v. Raymond^ 6 Pet. 
218, 241; W inane v. Denwsad^ 15 How. 330; Walker on 
Patents, § 185. 

These rules of law make it very clear that the scope of the 
grant which may be made to an inventor in a patent, pur- 
suant to the statute, must be limited to the invention de- 
scribed in the claims of his patent (104 U. S. 118, supra) , and 
to determine what grant may lawfully be so made we must 
hold fast to the language of the act of Congress providing 
for it, which is found in two sections of the Eevised Statutes. 
Section 4886 provides that ‘‘Any person who has invented 
or discovered any new and useful art, ma [518] chine, manu- 
facture, or composition of matter, or any new and useful 
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improvement thereof, • • • may • • • obtain a 
patent therefor and § 4884 provides that such patent when 
obtained shall contain * * * a grant to the patentee, 
his heirs or assigns * * * of the exclusive right to 
• * * use • ♦ • the invention or discovery.” 

Thus the inventor may apply for, and, if he meets the 
required conditions, may obtain, a patent for the new and 
useful invention which he has discovered, which patent shall 
contain a grant of the right to the exclusive use of his dis- 
covery. 

Plainly, this language of the statute and the established 
rules to which we have referred restrict the patent granted 
on a machine, such as we have in this case, to the mechanism 
described in the patent as necessary to produce the described 
results. It is not concerned with and has nothing to do with 
the materials with which or on which the machine operates. 
The grant is of the exclusive right to use the mechanism to 
produce the result with any appropriate material, and the 
materials with which the machine is operated are no part 
of the patented machine or of the combination which pro- 
duces the patented result. The difference is clear and vital 
between the exclusive right to use the machine which the 
law gives to the inventor and the right to use it exclusively 
with prescribed materials to which such a license notice as 
we have here seeks to restrict it. The restrictions of the law 
relate to the useful knd novel features of the machine which 
are described in the claims of the patent, they have nothing 
to do with the materials used in the operation of the ma- 
chine; while the notice restrictions have nothing to do with 
the invention which is patented, but relate wholly to the ma- 
terials to be used, with it. Both in form and in substance the 
notice attempts a restriction upon the use of the supplies 
only, and it cannot with any regard to pro[513]priety in 
the use of language be termed a restriction upon the use of 
the machine itself. 

Whatever right the owner may have to control by restric- 
tion the materials to be used in operating the machine must 
be derived through the general law from the ownership of 
the property in the machine, and it can not be derived irtao. 
or protected by the patent law, which allows a grant only 
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of tiie right to an exdusive use of the new and useful dis- 
covery which has been made — this and nothing more. 

This construction gives to the inventor the exclusive use 
of just what his inventive genius has discovered. It is all 
that the statute provides shall be given to him and it is all 
that he should receive, for it is the fair as well as the statu- 
tory measure of his reward for his contribution to the pub- 
lic stock of knowledge. If his discovery is an important one, 
his reward under such a construction of the law will be large, 
as experience has abundantly proved, and if it be unim- 
portant he should not be permitted by legal devices to impose 
an unjust charge upon the public in return for the use of 
it. For more than a century this plain meaning of the 
statute was accepted as its technical meaning, and that it 
afforded ample incentive to exertion by inventive genius is 
proved by the fact that under it the greatest inventions of 
our time, teeming with inventions, were made. It would 
serve no good purpose to amplify by argument or illustra- 
tion this plain meaning of the statute. It is so plain that to 
argue it would obscure it. 

It was not until the time came in which the full possi- 
bilities seem first to have been appreciated of uniting, in 
one, many branches of business through corporate organi- 
zation and of gathering groat profits in small payments, 
which are not realized or resented, from many, rather than 
smaller or even equal profits in larger payments, which are 
felt and may be refused, from a few, that it came to be 
thought that the “right to use • * • the invention” 

[514] of a patent gave to the patentee or his assigns the 
right to restrict the use of it to materials or supplies not 
described in the patent and not by its terms made a part 
of the thing patented. 

The construction of the patent law which justifies as valid 
the restriction of patented machines, by notice, to use with 
unpatented supplies necessary in the operation of them, but 
which are no part of them, is believed to have originated in 
Heaton-Penmavlar Button-Feutener Co. v. Eureka Spe- 
eicity Go.y 77 Fed. Bep. 288 (which has come to be widely 
referred to as the Button-Fastener Case), decided by the 
Circuit Court of Appeals of the Sixth Circuit in 1896. In 
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this case the court, recognizing the pioneer character of 
the decision it was rendering, speaks of the novel restric- 
tions” which it is considering and says that it is called 
upon to mark another boundary line around the patentee’s 
monopoly, which will debar Aim from engrossing the mar- 
ket for an article not the subject of a paientf' which it 
declined to do. 

This decision proceeds upon the argument that, since the 
patentee may withhold his patent altogether from public 
use he must logically and necessarily be permitted to im- 
pose any conditions which he chooses upon any use which 
he may allow of it. The defect in this thinUng springs 
from the substituting of inference and argument for the 
language of the statute and from failure to distinguish be- 
tween the rights which are given to the inventor by the 
patent law and which he may assert against all the world 
through an infringement proceeding and rights which he 
may create for himself by private contract which, however, 
are subject to the rules of general as distinguished from 
those of the patent law. While it is true that under the 
statutes as they were (and now .,re) a patentee might with- 
hold his patented machine from public use, yet if he con- 
sented to use it himself or through others, such use imme- 
diately fell within the terms of the [615] statute, and as 
we have seen he is thereby restricted to the use of the inven- 
tion as it is described in the claims of his patent and not 
as it may be expanded by limitations as to materials and 
supplies necessary to the operation of it imposed by mere 
notice to the public. 

The high standing of the court rendering this decision and 
the obvious possibilities for gain in the method which it ap- 
proved led to an immediate and widespread adoption of the 
system, in which these restrictions expanded into more and 
more comprehensive forms until at length the case at bar is 
reached, with a machine sold and paid for yet claimed still 
to be subject not only to restriction as to supplies to be used 
but also subject to any restrictions or conditions as to use or 
royalty which the company which authorized its sale may see 
fit, after the sale, from time to time to impose. The perfect 
instrument of favoritism and oppression whidi such a ego- 
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tem of doing businesa, if valid, would put into the control of 
the owner of sudi a patent diould make courts astute, if need 
be, to defeat its operation. If these restricticma were sus- 
tained plainly the plaintiff mig^t, for its own profit or that 
of . its ibiTorites, by the obviously simple expedient of varying 
its royalty charge, ruin anyone unfortunate enough to be 
dependent upon its confessedly important improvements for 
the doing of business. 

Throu^^ the twenty years since the decision in the Button- 
Fastener case was announced there have not been wanting 
courts and judges who have dissented from its conclusions, 
as is sufficiently shown in the division of this court when the 
question involved first came before it in Henry v. Co.-t 
224 U. S. 1, and in the disposition shown not to extend the 
doctrine in Bauer v. O'DonneU^ 229 U. S. 1. 

The exclusive right to “ vend ” a patented article is derived 
from the same clause of the section of the statute which gives 
the exclusive right to ‘‘use” such an article [516] and follow- 
ing the decision of the Button-Fastener case, it was widely 
contended as obviously sound, that the right existed in the 
owner of a patent to fix a price at which the patented article 
might be sold and resold under penalty of patent infringe- 
ment. But this court, when the question came before it in 
Bauer 'y. O^DonneU, 229 IT. S. 1, rejecting plausible argu- 
ment and adhering to the language of the statute from which 
all patent right is derived, refused to give such a conrtruc- 
tion to the act of Ciongress, and decided that the owner of 
a patent is not authorized by either the letter or the purpose 
of the law to fix, by notice, the price at which a patented 
articlff must be sold after the first sale of it, declaring tiiat 
the right to vend is exhausted by a single, unconditional sale, 
the article sold being thereby carried outside the monopoly 
of the patent law and render^ free of every restriction which 
the vendor may attempt to put upon it. The statutory au- 
thority to grant the exclusive right to “ use ” a patented ma- 
ri>ine is not greater, indeed it is precisely the same, as tihe 
authority to grant the exclusive right to “vend,” and, look- 
ing to that authority, for the reasons stated in this opinion 
ve are convinced that the exclusive right granted in every 
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Opialbn 9 t a* Ooatt 

patent mnet be Umited to the indention deMaribed !n the 
claime of the patent and that it is hot competent for the 
owner of a patmt by notice attached to its machine to, hi 
effect^ extend the scope of its patent monopoly by restricting 
tile use of it to materials necessary in its operation but which 
an no part of the patented invoition, or to send its machines 
forth into the channels of trade of the country subject to 
conditions as to use or royalty to be paid to be imposed then- 
after at the discretion of such patent owner. The patent law 
furnishes no warrant for such a practice, and the cost, incon- 
vmiience and annoyance to the public which the opposite con- 
clusion would occasion forbid it. 

It is argued as a merit of this eyston of sale under u 
[617] license notice that the public is benefited by the sale 
of the machine at what is practically its cost and by the fact 
tiiat the owner of the patent makes its entire profit from the 
sale of the supplies with which it is operated. This fact, if 
it be a fact, instead of commending, is the clearest possible 
c<mdemnation of, the practice adopted, for it proves that 
under color of its patent the owner intends to and does de- 
rive its profit, not from the invention on which the law gives 
it a monopoly but from the unpatented supplies with which 
it is used and which are wholly without the scope of the 
patent monopoly, thus in effect extending the power to the 
owner of tiie patent to fix the price to the public of the un- 
patented supplies as- effectively as he may fix the price on 
tile patented machine. 

We are confirmed in the conclusion which we are an-^ 
nouncing by the fact that since the decision of Heniy v. 
Dick Co., 224 U. S. 1, the Congress of the United States, the 
source of all rights under patents, as if in response to this 
decision, has enacted a law making it unlawful for any per- 
son engaj^ in interstate commerce “to lease or make a 
sale or contract for sale of goods * * * machinery, sup- 
plies or other commodities, whether patented ot vnpatented, 
for use, consumption or resale * * * or fix a price 
charged therefor * * * on the condition, agreemoit or 
understanding that the lessee or purdhasto tiiereof shall not 
lUis' * • • the goods • • • machinery, supplies 6if 
other commodities of a competitor or competitors of the les- 
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SOS or sdlet) where the effect of 8a<^ lease, sale, or contract 
for sale or. such otmdition, agreem«at or understanding may 
be to substanti^y lessen competition or tend to create a- 
monopoly in any line of commerce.” 88 Stat. 780. 

. Our conclusion renders it unnecessary to make the appli* 
cation of this statute to the case at bar which the Circuit 
Court of Appeals made of it, but it 'must be accepted by us 
as a most persuasive expression of the public [618] policy 
of our country with respect to the question before.us. 

It is obvious that the conclusions arrived at in this opinion 
are such that the decision in Henry v. Dick Co., 224; U. S. 1, 
must be regarded as overruled. 

Coming now to the terms of the notice attached to the ma- 
chine sold to the Seventy-second Street Amusement Com- 
pany under the license of the plaintiff and to the first ques- 
tion as we have stated it — 

This notice first provides that the machine, which was sold 
to and paid for by the Amusement Company, may be used 
only with moving-picture films containing the invention of 
reissued patent No. 12,192, so long as the plaintiff continues 
to own this reissued patent. 

Such a restriction is invalid because such* a film is obvi- 
ously not any part of the invention of the patent in suit; 
because it is an attempt, without statutory warrant, to con- 
tinue the patent monopoly in this particular character of 
film after it has expired, and because to enforce it would be 
to create a monopoly in the manufacture and use of moving- 
picture films, wholly outside of the patent in suit and of 
the patent law as we have interpreted it. 

The notice further provides that the machine shall be used 
only upon other terms (than those stated in the notice) to 
be fixed by the plaintiff, while it is in use and while the 
plaintiff “owns said pat^ts.” And it is stated at tiie bar 
that under this warrant a ^arge was imposed upon the pur- 
chaser graduated by the size of the theater in which the 
machine was to be used. 

As ro ming tiiat the plaintiff has been paid an average roy- 
alty of $S Ml each machine sold, prescribed in the license 
agreement, it has already received over $200,000 for the use 
of its patents improvement, which relates only to the 
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method of using the films which another had invented^ and 
yet it seehs by this device to collect during the life of the 
patent in suit what would doubtless aggre[519]gate many 
times this amount for the use of this same invention after ite 
machines have been sold and paid for. 

A restriction which would give to the plaintiff such a po- 
tential power for evil over an industry which must be recog- 
nized as an important element in the amusement life of the 
nation, under the conclusions we have stated in this opinion, 
is plainly void, because wholly without the scope and pur- 
pose of our patent laws and because, if sustained, it would 
be gravely injurious to that public interest, which we have 
seen is more a favorite of the law than is the promotion of 
private fortunes. 

Both questions as stated must be answered in the negative 
and the decree of the Circuit Court of Appeals is affirmed. 

Mr. Justice McRetnolds concurs in the result. 

Mr. Justice Holmes, dissenting. 

I suppose that a patentee has no less property in his pat- 
ented machine than any other owner, and that in addition 
to keeping the machine to himself the patent gives him the 
further right to forbid the rest of the world from making 
others like it. In short, for whatever motive, he may keep 
his device wholly out of use. Continentdl Paper Bag Co. v. 
Eastern Paper Bag Co.., 210 U. S. 405, 422. So much being 
undisputed, I can not understand why he may not keep it 
out of use unless the licensee, or, for the matter of titat, 
the buyer, will use some unpatented thing in connection with 
it. Generally speaking, the measure of a condition is the 
consequence of a breach, and if that consequence is one that 
the owner may impose unconditionally, he may impose it 
conditionally upon a certain event. AaKley "r. Ryan, 158 
U. S. 436, 443; Lloyd v. DoUison, 194 U. S. 445, 449; Non 
d^et, eui pitta Uoet, guod mmua eat non Ucere, D. 50, 17, 21. 

[6S0] No doubt this principle mi^t be limited or ex- 
duded in cases where the condition tends to bring about a 
stiMv of things that there is a predominant puUic interest to 
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j^TdDt. But tbetuis no predominant public intoi^ to pre- 
Tont a patented teapot or film feeder from being kept ^m 
the public, because, as I have said, the patentee may keep 
thmn tied up at will while his patent lasts. Neither is there 
any such interest to prevent the purchase of the tea or films, 
that is made the condition of the use of the machine. The 
supposed contravention of public interest sometimes is stated 
as an attempt to extend the patent law to unpatented articles, 
which, of course, it is not, and, more accurately, as a possible 
domination to be established by such means. But the domi- 
nation is one only to the extent of the desire for the teapot 
or film feeder, and if the owner prefers to keep the pot or 
the feeder unless you will buy his tea or films, 1 can not see, 
in allowing him the right to do so, anything more than an 
ordinary incident of ownership, or, at most, a consequence of 
the Paper Bag Case, on which, as it seems to me, this case 
ought to turn. See Grant v. Raymond^ 6 Pet. 218, 242. 

Not only do I believe that the rule that I advocate is right 
under the Paper Bag Case^ but I think that it has become a 
rule of property that law and justice require to be retained. 
For fifteen years, at least since Bement v. National Harrow 
Co., 186 U. S. 70, 88-93, if not considerably earlier, the public 
has been encouraged by this court to believe that the law is as 
it was laid down in Heaton-Peninmlar Button-Fastener Co. 
V. Eureka Specialty Co., 77 Fed. Rep. 288, 25 C. C. A. 267, 
and numerous other decisions of the lower courts. I believe 
that many and important transactions have taken place on 
the faith of those decisions, and that for that reason as well 
as for the first that I have given, the rule last announced in 
Henry v. Dick Co., 224 U. S. 1, should be maintained. 

I will add for its bearing upon Straus v. Victw Talking 
ffiSl] Machine Co., ante, 490, that a conditional sale retain- 
ing the title until a future event after delivery, has been de- 
cided to be lawful again and again by this court. BaMey v. 
Baker lee Machine Co., 239 U. S. 268, 272. I confine myself 
to expressing my views upon the general and important 
questions upon which I have the misfortune to differ from 
^e majonty of the court I leave on one side the question 
of the effect of ihe Clayton Act, as the court has done, and 
also what I might think if the Paper Bag Case were not up- 
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held, or if the question were upon the effect of a oombinadon 
of patents sudii as to be contrary to the policy that I am 
bound to accept from the Congress of the United States. 

Mr. Justice McKenna and Mr. Justice Van Devantbr 
concur in this dissent. 


AMERICAN GRAPHOPHONE CO. ET AL. t;. BOSTON 
STORE OF CHICAGO. 

(District Court, N. D. Illinois, E. D. September 8, 1915.) 

[225 Fed. Rep., 785.] 

1. Patents 191 — Rights of Patentees — Contracts. — patentee may, 
while exercising any of his three coordinate monopoly rights of 
making, selling, and using, reserve by proper agreement such por- 
tion thereof as he may see fit; but after he has once allowed the 
patented article to pass out of the monopoly, without committing, 
by proper agreement, the one to whoin the article comes to the ob- 
servance of an obligation on his part, he can not recall it, or dalm 
that by notice he has burdened the article with such reservation.^ 

[Ed. Note. — ^For otlier cases, see Patents, Cent. Dig. ( 268; Dec. 
Dig. 191.] 

2. Patents — Rights of Patentee — CSontragts. — ^A n agent or v«idee 
of a patentee may, by direct covenant, bind himself to the ob- 
servance of price restriction imposed as a condition on which ex- 
clusive right of sale by the patentee is being exercised. 

[Ed. Note. — For other coses, see Patents, Cent. Dig. § 268; Dec. 
Dig. 191.] 

8. Patents 257 — Rights of Patentee — Contracts. — ^Whether a viola- 
tion of a contract by an agent or vendee of a patentee to observe 
price restriction, imposed as a condition on which exclusive right 
of sale by patentee is being exercised, may be dealt with as for in- 
fringement or breach of contract, enforceable in equity, is imma- 
terial as between the parties, except only as it may affect the Juris- 
diction of the court to be invoked; but, where the contract Is to 
be taken as the measure of the agent or vendee's right, a failure 
to observe its stipulations is an infringement. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. 257.] 

In Equity. Suit by the American Graphophone Company 
and another against tiie Boston Store of Chicago. Motion 
to dismiss amended bill of complaint and order made to 
show Cause in 10 days why injunction should not be granted^ 

• Syllabna copyrighted, IMS, by West PohUAlnt Oompany. ^ 
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•r i^lUha K. Camp^ of New York City, DanUH N. Kirby ^ oi 
St Louis, Mo., and Taylor E. Brown^ of Chicago, HL 
%Brown MeMhope, of Qiicago, HI., and Nagel db Kirby, 
of St. Louis, Mo., of counsel), for plaintiffs. 

Hampton Moeee, of Chicago, HI. {Moaee, Rosenthal <6 
Kennedy, of Chicago, HI., of counsel), for defendant. 

Geiobb, District Judge. 

[1] I shall consider tiie contract set out in the complaint 
as though it were entered into between the defendant and 
the plaintiff American Graphophone Company. The case 
is of importance only in so far as it presents the question: 
Can a patentee, upon a sale of a patented article, by con- 
tract require of his immediate vendee the observance of 
price restrictions upon resale! 

Prior to the decision in Bauer v. O'Donnell, 229 U. S. 1, 
38 Sup. Ct 616, 57 L. Ed. 1041, 60 L. E. A. (N. S.) 1186, 
Ann. Cas. 1016A, 160, this question, now raised upon the 
motion to dismiss, would have received an affirmative answer 
on the authority of Victor v. The Fair, [786] 123 Fed. 424, 
61, C. C. A. 68, the cases therein cited, Bement v. Harrow 
Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, Henry 
V. Dick, 224 U. S. 1, 82 Sup. Ct. 364, 66 L. Ed. 645, Ann. 
Cas. 1918D, 880, and certain other cases, particularly the 
so-called Anti-Trust cases, which involve patents and patent 
rights. The determination of the motion, as I think, de- 
pends upon the effect, if any, to be given to Bobhs-MerrUl 
Co. V. Straus, 210 U. S., 839, 28 Sup. Ct. 722, 62 L. Ed. 
1086, and Bauer v. O'Donnell, 229 U. S. 1, 83 Sup. Ct. 616, 
67 L. Ed. 1041, 60 L. R. A. (N. S.) 1185, Ann. Cas. 1916A, 
160, as modifying the views thus heretofore entertained. 

Now, in the Bobbs-Merrill case, it was held that the ezclu- 
fdve right of vending a publication, as secured by the copy- 
right statute, did not confer the right, by notice, to burden 
the oop 3 rrighted article with respect to resale price, in whose* 
soever hands it may come; that is to say, it was held that 
the right of vending does not include that manner of quali- 
tying title to the thing sold. This seemed to be of the es- 
sehoe of the holding, for the court said: 
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The lc»ni6<f counsel tor the appelant In this case In 
inent at bar disclaims relief hecauie of any contract^ and rei^ 
$oMy upon the eopyrtykt itatuteo, and rights therein conferred.** iOift 
U. S. 846, 28 Sup. Ct 724, 52 L. Bd. 1086. 

Again: 

**The precise question, therefore, in this case is: Does the sole 
right to vend (named in section 4952) secure to the owner of the 
copyright the right, after a sale of the book to a purchaser, to restrict 
future sales of the book at retail, to the right to sell it at a certain 
price per copy, because of a notice in the hook that a sale at a dif- 
ferent price ioUl be treated as an infringement, which notice has 
been brought home to one undertaking to sell for less than the named 
sum? We do not think the statute can be given such a construction, 
and it is to be remembered that this is purely a question of statutory 
construction. There is no claim in this case of contract limitaiion, nor 
license agreement controlling the subsequent sales of the book,** 

Bauer v. O’^DonneU presented, in respect of a patented 
article, the identical facts of the Bohhs-MerrUl case, and 
twice the court stated the proposition for decision thus: 

(1) ** May a patentee by notice limit the price at which future retail 
sales of the patented article may be made, such article being in the 
hands of a retailer by a purchase from a jobber who has paid to the 
agent of the patentee the full price asked for the article sold? *’ 

(2) “The real question is whether in the exclusive right secured 
by statute to *vend' a patented article there is included the right, 
by notice, to dictate the price at which subsequent sales of the article 
may be made. The patentee relies solely upon the notice quoted to 
control future prices in the resale by a purchaser of an article said 
to be of great utility and highly desirable for general use.*’ 

The decision in substance is that, when the patentee sells, 
he cannot thereafter impeach the fact of sale, nor the trans- 
fer of title of the article, by claiming that he had aflSxed a 
notice thereto which qualified the right of the seller or pur- 
chaser on resale to agree upon any price; but the question 
here is; Can a patentee, while in the act of exercising his 
monopolistic right of sale, lawfully bind his vendee to terms 
of resale to be respected by the latter? It is the question 
[7871which in the Victor caae^ 123 Fed. 424, 61 C. C. A. 68, 
supra, was somewhat more broadly stated to involve these 
facts: 

“The bill very clearly shows *tliat appellants said to the Jobber: 
*We .am unwlUing to part with the whole of our monopcdy. Tbm 
are no terms on which we will give you an unrestricted rii^t to deal 
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Jfo.tmii^ltiMliliMik However, U TOO eboose to pay our price for a llmltad 
will ptaoe our machlnea Is your bauds to be <Kfld by you, or 
b| deatoa under yon, to tbe public at not less than |26 each '—and 
tlMt tbe Jobbw eepUottIv aeeepted th4a offer." 

. Ghrant that a patentee can not, by mere notice, burden an 
article during the life of the patent with a resale price re- 
striction, that he can not make a notice attached to the ar- 
ticle discharge the function of a ^ covenant running with the 
land,” as in real-estate sales, and that, when he «oK«,^he seiU, 
we still have the question: How effectively can he and his 
vendee bargain respecting the exercise of his excluave right 
of sale! If it be the law that he can not make any bargain 
with Am vendee which involves price restriction, then, of 
course, in that respect he is on competitive, and not on 
monopolistic, ground. He is in the. position where he may 
rightfully withhold the manufacture, use, and sale from the 
whole public, and yet, when he proceeds to sell, must submit 
to the very policy which the public, in granting him tiie 
mcmopoly, has surrendered to him. 

Now, as I view the recent adjudications, the Victor cate, 
supra, has two aspects which are significant: First, it an- 
nounces the general proposition that the patentee and his 
vendee may bargain in any way respecting the scope of the 
former’s release of his monopoly right. Therein it is in 
accord with the later cases (Bement, Dick, and the Anti- 
Trust cases). Secondly, that the notice affixed to the pat- 
ented article is a sufficient reservation of his right as between 
himself and the public. Therein, it is clearly overruled by 
Bauer v. O'^DonneU. If the general proposition first above 
is also overruled, it seems difficult to find a foundation for 
the cases which subsequently affirmed it. That such is not 
the intended effect of the Bauer case seems clear from the 
lan gua g e used in stating the question therein to be decided, 
as well as the direct affirmance of the Bement and Dick eases, 
which involve, fundamentally, that very proposition. 

It is suggested that the distinction between the Bemeni, 
Creamery Package (179 Fed. 115, 102 C. C. A. 413), Bath Tub 
(226 U. S. 20, 88 Sup. Ct. 9, 57 L. Ed. 107), and Rulhcr 
Tire 'Wheei (154 Fed. 858, 83 C. C. A. 336) cases and the pres- 
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ent case is tliis: That the patratee may aell or aas^nviiik 
rigM id aeU, and introduce a covenant for j>ritie rMtric^i^; 
that he may sell his right to manufacture and seZ?, ahd.intjt^ 
duce a covenant for price restriction; but that he cannot 
sell his own patented article and compel his vendee to ob- 
serve a covenant for a resale price. This attempted distinc- 
tion, it seems to me, loses sight of the fundamental notion 
of the patentee’s right. It does not help to say that, after 
a patentee has exhausted his right, he can no linger exercise 
i^ or that, when he has once sold to an individual for a full 
price, the public cannot be barred from the full and unre- 
stricted use and right of resale. Tho.% are truisms. But 
what distinction is there between selling or assigning the 
right to sell — ^to speak plainly, between licensing to sell on 
terms of resale, and gelling [ 788 ] the patented article on 
terms of resale? Each is or involves the bargaining away 
of the right secured by the patent, though the form of obli- 
gation or the manner of exercising may be different. Natur- 
ally, an absolute sale by a patentee of his patented article is 
the highest form of license through which the purchaser and 
the public are admitted to the inventor’s right, so far as 
they may enjoy it, in the use and sale of the particular ar- 
ticle embodying the invention. In each case, howevef, the 
licensee or vendee acquires the same right, having the same 
origin, and in no event exercisable without the permission 
of the patentee. In each, the transmi.ssion by the patentee 
of a whole or a part of the exclusive right which has been 
granted him with respect to his inventive concept is (in 
whole or in part) the subject of the bargain; and the fact 
that, in the one, the bargain also involves the transfer of 
title to a physical thing, embodying the concept, does not 
furnish a basis for distinguishing the atuations in so far 
as they fundamentally have this common element which no 
one can enjoy or practice unless he can make terms with ths 
patentee. ‘ 

The covmiant for price restriction fn the Bemerit and 
other cases referred to, although found in a license to man- 
ufacture and sell, was germane to the patentee’s exclusive 
right of sale. It was assumed in all these cases that shch 
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wiuB prim f»!ie violative of public policy, , but 
^t it was met and overcome by the fact that the public, 
timugh the grant of the patent, had given the articles to 
be sold a status which enabled monopolistic bargaining; 
that therefore the rules respecting ordinary sales could not 
apply. It is impossible, in my judgment, to draw a tenable 
distinction between those cases and the case of a direct sale 
by ^e patentee of his patented article. 

To state it again, in different form: If the patentee may 
say to the world, ‘‘I will confer upon any one, by license, 
the right to manufacture and sell my patented article, pro- 
vided he will observe a price, fixed by me, at which the 
article is sold to another,” he can say, “ I will manufacture 
the patented articles myself, and I will sell to no one except 
on condition that he observe a resale price to be fixed by 
me.” And he can do so for the reason that the article, 
because of its embodiment of the invention, has been made 
a subject of lawfully restrictive price bargaining; and the 
W<m Paper (212 U. S. 233, 29 Sup. Ct. 280, 53 L. Ed. 486) 
and Dr. MUea Medical (220 TJ. S. 393, 31 Sup. Ct. 376, 66 
L. Ed. 602) cases are most persuasive in supporting such 
view. The language of the Supreme Court in the MUet 
case (see 220 TJ. S. 401, 31 Sup, Ct. 376, 56 L. Ed. 602) 
could give no clearer recognition to the full right of the 
patentee to bargain for price restriction. The statement is 
almost made in plain words that, if the proprietary medi- 
cine were a patented article, the contract there in question 
would, as between the partiee, receive the protection of the 
patent laws as construed in the Bement case. 

In view of the language in Bauer v. O'^Donnell^ which dis- 
closes so clear a purpose to limit it to the precise facts, it is 
my judgment that it does not, and was not intended to, 
overrule the other cases, which seem so firmly to have estab- 
liabed the general proposition upon which the sufficiency of 
the complaint in the presmit case dependa In other [789] 
words, the complaint s^ows a contract which, agaiimt the 
defmidani, as a purcffiaser from th^ patentee, is valid and en- 
forceable. 
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1^, 8} I appreciate that theae views may not be ii 1ii«* 
mony with those expressed in other juri^ctibns since 
decision in Bauer v. G'Dmnd% and for that reason have re- 
duced them to the form of a memorandum. The conclusions 
are: 

• (1) That Dick v. HeTvry, Bement v. Harrow Co.^ Victor v. 
The Fair, and the other cases, supra, so far as they permit 
a patentee, while exercising any of his three coordinate mo- 
nopoly rights, by proper agreement to reserve such portion 
thereof as he sees fit, have not been overruled by Bauer v. 
O^Donnell,' but that, after he has once allowed the patented 
article to pass out of the monopoly, without committing, by 
proper agreement, the one to whom the article comes, to the 
observance of an obligation on his -part, he cannot then re- 
call it, or claim that, by a notice, he burdened the article 
with such reservation. 

(2) That an agent or vendee of a patentee may, by direct 
covenant or agreement, be bound to the observance of price 
restriction, imposed as a condition upon which exclusive 
right of sale by the patentee is being exercised. Whether a 
violation of such agreement be dealt with as for infringe- 
ment or breach of a contract, enforceable in equity, is im- 
material as between the patentee and his contractee, save 
only as it may affect the jurisdiction to be invoked. 

(3) That the copipluint states a good cause of action 
against the defendant. If the contract is to be taken as the 
measure of the defendant’s right, it seems to me that a fail- 
ure to observe its explicit stipulation constitutes infringe- 
ment. Certainly the breach of the agreement, if valid, 
should entitle plaintiffs to relief in equity. 

An order may be entered overruling the motion to dis- 
miss. The application for an injunction, involving as it 
does the same fundamental questions as the motion to dis- 
miss, should also be granted; and, unless the defendant shall, 
within 10 days, indicate its desire to- oppose such applicatibn 
upon grounds not involved in the motion to dismiss, an in- 
jOnction may go. 
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UNITED STATES v. SOUTHERN PAG. CO. ET AL. 

(District Coart, D. Utah. March 0, 1917.) 

[238 Fed. Rep. 996.] 

MofKOPOLiBS 16(1) — ^Anti-Tbust Act — ^Existing Rklations— New 
Lbasb. — ^W here the relation of lessor and lessee between two 
railroad corporations, whose lines had been originally constructed 
as part of the same general system and continuously operated under 
one management, was reversed in 1885 by the surrender of the 
leases and a lease of the lines belonging to the former lessee to the 
former lessor, and that lease was superseded by a new lease in 1893 
for the balance of the term of the lease of 1885, the new lease mak- 
ing only immaterial changes in the former lease, neither of those 
transactions affected the exemption from the operation of Sherman 
Anti-Trust Act July 2, 1890, c. 647, 26 Stiit. 209, of the proprietary 
relations existing prior to the passage of that act.^ 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. I 12.] 

Monopolies 16(1) — ^Anti-Trust Act — Effect of State Statute. — 
That a lease of railroad lines was not authorized by State statutes 
does not render it subject to the Anti-Trust Act, since that act deals 
with actual conditions affecting interstate commerce, whether they 
are authorized by State statute or not 
[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. | 12.] 

Monopolies 16(1) — ^Anti-Tbust Act — Existing Relations^— Natu- 
BALLT Competing Companies. — Where there had been, since 1870, a 
continuous common control of the railroads owned by two corpora- 
tions, effected by leases and unquestioned by the State, so that there 
never had been from the time of their construction any existing com- 
petition between them, and the lessee in 1899 purchased the stock of 
the lessor company, the Anti-Trust Act does not apply, though two of 
the lines would be competing if the relationship were dissolved, 
since that act was not intended to create competition that had never 
before existed by destroying a proprietary relationship existing at 
the time of its passage. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. I 12.] 

Statutes 219 — Construction — Executive Construction — Commis- 
sion Appointed bt Congress. — ^The settlement of the indebtedness 
of the Central Pacific Railroad Company to the United States, ar- 
ranged by a commission consisting of the Secretary of the Treasury, 
the Secretary of the Interior, and the Attorney General, appointed 
by Congress to arrange such a settlement after Congress had knowl- 
edge that the lines of the Central Pacific Company had been leased 
to the Southern Pacific Company, in which settlement the interest 
of the lessee had been recognized by requiring it to guarantee the 

fiSjfUabus copyrighted, 1917, by West Publishing Company. 
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bonds 0Tai to secure tbe'setOemeot notes, and^wbldi sstUepiHKt iHul 
been eivroved by the President, Is entitled to more weight tban toe 
adminlstra[M9]tlve constructton of a statute by ordinary public 
ofBcers subject to legislative restraint, as a construction of toe Anti- 
Trust Act as not applying to toe relation between toe roads. 

[Ed. Note. — ^For other cases, see Statutes, Cent Dig. ii 296, 207.] 

XUltBOADS 181 — iNCOBPOBATIOn — STATUTB— ISCASE AND SAU OT STOCK. — 
The Pacific Bailroad Acts (Act July 1, 1862, c. 120, 12 Stat 489; 
Act July 2, 1864, c. 216, 18 Stat 856; Act June 20, 1874, c. 881, 18 
Stat 111), requiring the Central Pacific Railroad to maintain physi- 
cal conectlon with the Union Pacific, to make a through line, and to 
furnish equal advantages and facilities as to rates, time, and trans- 
portation, were not violated by toe lease of toe lines of the Cen- 
tral Pacific to toe Southern Pacific, and the subsequent purchase 
by toe latter of toe stock of the former, so long as toe statutory 
requirements were observed. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. ii 404-406.] 

Cabuind, Circuit Judge, dissenting. 

In Equity. Suit by the United States against the Sbuth- 
em Pacific Company and others to enjoin and dissolve an 
alleged monopoly and combination in restraint of trade and 
commerce. Petition dismissed. 

E. F. MoClewnen, Sp. Asst. Atty. Gen., of Boston, Mass;, 
and James W. Orr, Sp. Asst. Atty. Gen., of Atchison, Kans. 
{The Attorney General, C. CarroU Todd, Asst Atty. <]l6n., 
and Edward E. Gdrvn, Sp. Asst. Atty. Gen., on the briefs), 
for the United States. 

Garret W. MoEnemey and Peter F. Dwme, both of San 
Francisco, Cal. {J. P. Blair, of New York City, and Wm. 
F. Herrin, of San Francisco, Cal., on the briefe), for de- 
fendants. 

Perry D. Tra^ord, of New York City, for Union Trust 
Co. of New York. 

Before Sanborn, Hook, and Garland, Circuit Judges. 

. Hook, Circuit Judge. 

^is is a suit by the United States to enjoin and dissolve 
an alleged monopoly and combination ih restraint of trade 
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and conunwce^ formed by a lease to the Southern Pacific 
Company uni^ January 1, 1984, of the railroads of the Cen- 
tral Pacific Hailway Company, and by the acquisitimi by the 
former company of all the stock of the latter, in yiolati<m 
of the Sherman Anti-Trust Act of July 2, 189^. It is also 
charged that the control so obtained by the Southern Pacific 
Company is contrary to the Pacific Hailroad Acts of July 
1, 1862 (12 Stat 489, c. 120), July 2, 1864 (18 Stat. 856, c. 
216), and June 20, 1874 (18 Stat. Ill, c. 831). 

The needs of the case do not require a history in detail of 
the origin and growth of the various railroad which the 
Government regards as composing two independent systems 
that should be kept separate and competitive. It will be 
sufficient to refer generally to the two companies and their 
respective constituents and predecessors, inclusively, as the 
Southern Pacific and the Central Pacific, and to speak more 
precisely only when necessary. We may say in the begin- 
ning that the location and physical interdependence of the 
lines of these companies in California and Oregon give the 
dirtinct appearance of a single system of railroads. So 
clearly is this so of the lines in California and [1000] Ore- 
gon north of Sacramento that when an attempt was made in 
1918, in the matter of the dissolution of the combination of 
the TTnion Pacific and Southern Pacific, also to divorce the 
Central Pacific from the Southern Pacific, it was generally 
agreed they should be left with the latter company. It is 
equally clear as regards the Central Pacific and Southern 
Pacific lines in California south from Sacramento and San 
Francisco. Those of the Central Pacific appear oa the map 
as natural links and parts of the Southern Pacific system. 
Practically all of the spurs, branches, and tributary feeders 
of the Central Pacific lines are the property of the Southern 
Pacific. . 

It is only when we consider the Central Pacific line from 
San Francisco to Ogden, Utah, on the (me hand, and the 
Southern Pacific main line from San Frandscp,. through 
Yi,ima and FhPaso, to New Orleans, on the other, that the 
p^p^i^y of their common control seems in any degree de- 
Ibis Mpect of the railroad map is confirmed in 



8IM> M ivbxkkL siTOBisift, iHli; 

Oidnton of tlie Ooinrt 

and rthm flM Soutiiern Pacific acquired all the stodc oi Hie 
present Central Pacific which was liien organized to suc- 
ceed the old company. In United States ▼. Union Paoifloj 
226 U. S. 61, 85, 88 Sup. Ct. 68, 67 (57 L. Ed. 124), the 
court said : 

“We take It, tber^ore, that It majr be regarded as settled, aiq;dy- 
ing tbe statute as construed In the decisions of this court, that a 
combination which places railroads engaged In interstate comnterce 
In such rdatlon as to create a single dominating control In one 
corporation, whereby natural and existing competition In Interstate 
codunerce Is unduly restricted or suppressed, Is within the condmn- 
natlon of the act” 

Prior to the stock acquisition in 1899 and since there 
never was a time, in our opinion, when there was in aigr 
real substantial sense *‘a natural and existing competition 
in interstate commerce” between the Southern Pacific and 
the Central Pacific, within the intent of the Anti-Trust 
Act Prior to 1870 the Southern Pacific lines were a neg- 
ligible factor as a competitor in such commerce, and there- 
after the situation has been as we have described. That 
competition of the kind mentioned might now result from 
an enforced independence of the two [1002] companies and 
a separation of their railroads may be true, but we do not 
think the statute was intended to create competition by 
destroying a proprietary relation formed long before its 
passage and by the very means of which a railroad i^stem 
has been brought into existence. 

[4] That the Southern Pacific control of the Central Pa- 
cific was not regarded as contrary to the statutes of the 
United States appears from the proceedings under the act 
of July 7, 1898 (30 Stat. 659). By that act a commission, 
consisting of the Secretary of the Treasury, the Secreta^ 
of the Interior, and the Attorney General, was appointed 
to settle the Central Pacific debt to the United States. The 
act provided that “any and all settlemmts” should be sub- 
ject to the approval of the President. William McKinley 
was then President, and the other offimals were Lyman J. 
Gage, Comelins N. Bliss, and Jcdin Griggs. The setde- 
meiit was effected as of February 1, 1899. At that time 
the Central Pacific debt to tiie United States for Govern- 
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. ment aid in iihe eonstructiou of the lines between Sacramento 
and Qgden, and Sacramento and San Jose, amounted to 
$58,812,715.48. More than half of this amount was accrued 
interest, and it was secured by a statutory lien on the two 
bond-aided lines, subject to prior first mortgages. In addi- 
tion, the Central Pacific bonded debt then amounted to 
$57,471,000, most, if not all, of which was secured by first 
mortgages upon its various lines of road. It had outstand- 
ing $67,275,500 of stock. Before stating the details of the 
settlement, the conditions in the light of which the statute 
authorizing it was passed may be briefly mentioned. Con- 
gress had l^n fully aware for many years of the relations 
between the Central Pacific and the Southern Pacific. As 
early as 1886 the President transmitted to the House of 
Representatives a copy of the lease of 1885, and from that 
time on the connection of the two companies was. frequently 
the subject of official and legislative communications and 
reports. In February, 1890, a copy of the lease was laid 
before the Senate, with the report of a committee in which 
it was said : 

“It Is maaifest from the terms of thdr lease that any hill for the 
adjnstment and settlement of the debt of the Central Pacific Com- 
pany must, In order to be efficacious, contain provisions by which this 
lease and the obligations of the Southern Pacific Company under it 
shall become security to the United States, and that the consent of 
the Southern Pacific Company shall be obtained to such provisions of 
the bill.” 

The committee was of the opinion that the existing se- 
curity of the Hovernment on the Central Pacific property 
was inadequate, and that in case of foreclosure of the first 
mortgages the property would be substantially exhausted in 
satisfying them. They reported that among the plans sug- 
gested to them was one that all the associated linte form- 
ing the Southern Pacific Company (and these include the 
Central Pacific as consolidated) become parties” to 2 per 
cent bonds of the United States secured by a first lien upon 
the consolidated properties of all the lines. The above is 
but a sihall part of a continuous history of legislative efforts 
in the years preceding the act appointing the commission. 
Congress was fully informed of the lease and its terms, and 
that in any conventional settlement the Southern Pacific 
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could iK)i be [ 1008 ] ignored, but had to be reckoned with. 
Agreement or litigation with the Southern Pacific were un- 
avoidable alternatives, and the remedy by foreclosure of tiie 
statutory lien meant probable substantial loss. While the 
bills introduced in Congress to effect a direct legislative set- 
tlement did not pass, it does not appear that the failure was 
due to a definite opposition of that body to the relation be- 
tween the two companies. But, however that may be, the 
whole situation in all its angles and complications was public 
history, and with definite knowledge of it Congress omn- 
mitted the settlement to the commission. The commission 
was given “full power to settle the indebtedness • • * 
upon such terms and in such manner as may be agreed upon 
by them, or by a majority of them, and the owners of said 
railroads.” The power, however, was subject to the follow- 
ing limitations : The Government was to receive not less than 
the full amount of principal and interest due it, in equal 
semi-annual installments, with interest not less than S per 
cent per annum, payable semi-annually, “ with such security 
as to said commission may seem expedient ” ; final payment 
and full discharge not to be postponed beyond 10 years, all 
to become due upon default in any installment or interest, 
and if settlement was not perfected the President i^ould pro- 
ceed at once to foreclose. No other conditions than these 
were prescribed. 

An agreement ^of settlement as of February 1, 1899, was 
made and signed by the commissioners, the Central Pacific, 
and Messrs. Speyer & Co., who were managing the reorgan- 
ization of that company. It was approved by the President. 
Contemporaneously with the consummation of the settle- 
ment the Central Pacific was reorganized under a plan that 
provided for a new Central Pacific Company and its issue 
of $100,000,000 of first refunding 4 per cent mortgage bonds. 
The plan also contemplated the guaranty of the bonds by tiie 
Southern Pacific and its acquisition of the stock of the new 
compai^. There was the same publicity of the details of 
this plan as generally attends the reorganization of impor- 
tant railroad systems, and the commission was advised of 
them in the early stages of its preparation. By the agree- 
ment of settlemmit the Central Pacific was to execute to the 
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Ufdted States 20 promissory notes, dated February 1, 1899, 
payable^ respectiTely, on or before the expiration of each 
suecessire 6 months for 10 years, each for the sum of 
$8,940,685.48, or <»ie-twentieth of the total debt, and beanng 
interest at 8 per cent per annum, payable semi-annually. 
Each note contained a provision for the maturity of all upon 
partial default, as provided in the act appointing the com- 
mission. The Central Pacific, ‘‘or its successor company 
having title to the aforesaid railroads,” was also to make an 
issue of 45-year 4 per cent gold bonds, not exceeding 
$100,000,000 in all, secured by a first refunding mortgage 
upon all -its railroads, whether bond-aided or not, and all its 
equipment and terminals. The bonds w'ere to be further se- 
cured by the guaranty of the Southern Pacific, and were to 
be, as expressed in the agreement of settlement, “ prior in 
lien to any lease of the railroads of said Central Pacific.” 
Of these bonds $58,820,000 were to be deposited with the 
Treasurer of the United States as security for the 20 install- 
ment notes. In addition, Speyer & Co., [1004] reorganiza- 
tion managers, were within one month after the execution 
and deliveiy of the notes to purchase from the United States 
without recourse the 4 earliest maturing and pay therefor 
the face amount, $U,762,d43.12, and accrued interest. A 
proportionate amount of the collateral mortgage bonds was 
to go with the 4 notes. The above constituted the security 
which seemed expedient to the commission within the au- 
thority confeiTed by the act of Congress. 

The agreement of settlement was carried out in all its de- 
tails. The lease to the Southern Pacific was subordinated to 
the mortgage securing the new first refunding bonds by an 
indenture executed by that company, which recited as con- 
sideration “the benefits and advantages to be derived by 
said party of the first part (the Southern Pacific) from the 
carrying out of the agreement between the United States, 
the Central Pacific Bailroad Company, and Messrs. Speyer 
A Co., dated February 1, 1899.” On February 15, 1899, the 
cmnmiadon reported to the House of Representatives. The 
report was in genoral terms and referred to the agreement 
of settlement, a copy of which accompanied it. Bo reference 
to the guaranty of the Southern Pacific appeared in the re- 
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port or the agreement, but the proof is conyincmg that the 
commission regarded it as a vital feature of a settlemeat. In 
the annual report of the Attorney General to the Senate 
and House of Representatives in November, 1899, the com- 
pletion of the settlement was set out, but the guaranty of the 
Southern Pacific was inadvertently stated as being upon the 
'notes, instead of upon the bonds securing them. With the 
exception of some credits, which will be presently mentioned, 
the notes held in the treasury of the United States were paid 
by the checks of the Southern Pacific. That company 
charged the amounts to the Central Pacific upon their inter- 
company accounts. 

The rule as to the persuasive force of an administrative 
construction of statutes is a familiar one, and is frequently 
applied, but in the case before us there was more than the 
ordinary acts of public officers subject to legislative restraint. 
Here there was a commission, composed of the very highest 
officials of the Government, specially created and charged 
with the adjustment of a difficult and complicated business 
that had for years engaged the attention of Congress. Limi- 
tations upon their power and conditions to be observed were 
expressly set forth in the statute, but none remotely suggest- 
ing any obstacle in the Anti-Trust Act^ Except as to those 
limitations and conditions, plenary power was given them. 
The relations between the Southern Pacific and the Central 
Pacific, long a matter of public history, naturally fore^ad- 
owed the engagement of the former in any adjustment of 
the financial condition of the latter; and additional consid- 
erations then affecting the other transcontinental railroad 
companies pointed the same way. So natural, if not inevi- 
table, was the settlement that was made that the omission 
of limitations now urged is most significant. We do not say 
the commission was authorized to violate or to sanction the 
violation of the act of Congress, but the adjustment th^ 
effected necessarily involved the question of its pertinence to 
the business in hand. The acceptance of the guaranty of 
the Southern [1006] Pacific was a recognition that it had suf- 
ficient corporate interest in the Central Pacific to justify iL 
Without so<h interest its acccmmiodatiw guaranty of $100;- 
OOOfiOO of bonds of another company would manifestly have 



VKITBD^A^^V. aOUIHpUfr, PAOmO 00. §1^5 

Qj^on of tbe Oonrt 
bem ultra Tire»-« gross, indefensible excess of its corporate 
power& Again, tixe acceptance of tbe guaranty implied a 
recog^iion of its possible natural result; that is to say, the 
enforcement of the rights of a guarantor against the prop- 
ei^y of a debtor. The addition of the stock ownership by 
the Southern Pacific to its long leasehold interest did not 
so change the situation as to make unlawful what was not so 
before. 

« With knowledge of the settlement, and, it may be fairly 
presumed, of the details that were public history,* Congress 
authorized tiie Secretary of the Treasury to dispose of ^ any 
notes in his possesion touching the indebtedness of the Cen- 
tral Pacific Railroad Company to the United States.” Act. 
March 3, 1899, c. 427, 30 Stat. 1245. Further, by act March 
3, 1901, c. 831, 31 Stat. 1023, the Secretary of the Treasury 
was authorized and directed to settle claims for interest grow- 
ing out of transportation services for the Government “ over 
non-bond-aided lines of the Southern Pacific Company and 
Central Pacific Railroad Company by crediting ” the amounts 
upon the Central Pacific installment notes. This was done. 
The claims were just debts of the Government, and the legis- 
lative direction to credit those due the Southern Pacific upon 
the indebtedness of the Central Pacific was a recognition, in 
some degree, at least, of a relationship between the two com- 
panies that justified it. There was no other warrant or 
authority than that which arose from the proprietary por- 
tion of the Southern Pacific. 

It is contended by both parties that the opinion and deci- 
sion of the Supreme Court in United States v. Union Paeifio, 
supra, has a decisive bearing upon the case at bar. Aside 
from the controlling principles of law announced by the 
court and a matter presently to be mentioned, we do not 
think so. The Central Pacific was not a party to that suit, 
and though the relations between it and the Southern Pacific 
were mentioned in the opinion the references were not con- 
demnatory, but were explanatory of the railroad situation 
and the movemmts of traffic. The court said, however, that 
nothing in its opinion should be considered as preventing the 
court below from approving or adopting a plan providing 
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fof the retention bj the Union Pacific of the Central Pa<fific 
liM from San Francisco to Ogden. There is a relerahce 
hete in the necessary inference that such retention by the 
Union Pacific would not have b^ regarded as contrary to 
the Anti-Trust Act. On the record then before the court It 
appeared that the Union Pacific already controlled the line 
from Portland, Oreg., to Granger, Wyo., and was largely 
interested in the line from San Pedro, Cal., to Salt Lake 
City, Utah. The retention by the Union Pacific of the Cen- 
tral Pacific road from San Francisco to Ogden would have 
given the former company lines from the three important 
ports — Portland, San Francisco, and San Pedro — ^to con- 
nections with its main line in Utah and Wyoming. In cor- 
porate origin each of the three lines was separate and dis- 
tinct from the others and from the Union Pacific, in the 
same sense as [1006] the Southern Pacific and Central 
Pacific are corporately separate. With steamship connec- 
tions with the Orient, the three lines were theoretically, at 
least, competitors for foreign traffic destined through those 
ports eastward to the interior of the United States or to 
the Atlantic ^aboard. But the control of all of them by the 
Union Pacific was evidently not deemed a suppression of 
competition sufficiently direct and appreciable to be repug- 
nant to the Anti-Trust Act. The situation conadered by the 
court in that case is not greatly different in its ultimate 
significance from the, case at bar. If the Anti-Trust Act be 
construed to reach proprietary relations, as distinguished 
from those of a mere continuous operating character, formed 
long prior to its passage, whereby divergent or tangential 
lines of road to widely separated gateways or points in the 
currents of traffic movement are held in a single ownership 
or control, its enforcement accordingly would have such a 
destructive effect upon established, accepted railroad qrstemti 
of the country that their inclusion within the intent of C)on- 
gresB may well be doubted. 

After the decision of the Supreme Court that the combi- 
nation of the Union Pacific and the Southern Pacific was 
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xailxwfxi, tlioae omipaiueB, to meet the suggegtions of ^ 
Attorney General, incorporated in tiie plan to dissolve the 
combination provisions for the surrender by the Southern 
Padfic to the Union Pacific of all the Central Padfie lines 
.exeept one from northern California to the northern State 
line and a branch therefrom into Oregon. These provisions 
were in excess of the mandatory requirements of the Su- 
preme Court, and their consummation depended upon the 
approval of the Bailroad Commisdon of California. Upon 
a consideration of them the commission expressed the belief 
that the arrangement would “not substantially benefit the 
shippers of trans-continental fidglit either in rates or in 
service,” and that it would be a distinct detriment to local 
commerce within the State. However, die commission made 
certain modifications and conditions as to features within 
its jurisdiction; but the railroad companies were unable to 
agree to them, and that part of' the plan was abandoned. 
The failure to agree was followed by this suit to separate 
the Southern Pacific and the Central Pacific, but we think 
the doubts of the California commission would apply with 
equal force to the result now sought to be accomplished. It 
may be observed in this connection that this case of the 
Government, unlike, others of similar character, finds little, 
if any, support in ^timony from complaining shippers or 
the public generally. 

[5] Finally, it is contended that the control of the Cen- 
tral Pacific line from San Francisco to Ogden by the South- 
ern Pacific is in violation of the Pacific Railroad Acts. 
The proofe show no foundation in fact for this contention. 
When this suit was brought, and since, the line was being 
maintained and operated in every particular required as a 
part of a continuous railroad from the Missouri River to 
the Pacific coast In conjunction with the Union Pacific 
there, were through rates, through billings, and throu|^ 
freight, passenger, and mail trains. There were no criti- 
cisms of the track, the service, or the schedules. The Oov- 
etiim^t and the public were being served . adequately. 
Those [1007] statutes require physical connection with the 
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Union Pacific to make a through line;and the fnnushing 
of equal advantages and facilities as to rates, time,, rad 
transportation without discrimination of any kind. If those 
requirements are met, it does not seem material whetiirt' 
they are performed by the Southern Pacific as lessee and 
stockholder or by the Central Pacific independently. 

The petition is dismissed. 

Carland, Circuit Judge (dissenting). 

It is difScult to determine from tlie opinion of the major- 
ity exactly upon what ground or gi'ounds the bill in this 
case is dismissed. The opinion states that: 

“ Prior to the stock acquisition in 1899 and since there never was 
a time, in our opinion,, when there was in any real substantial sense 
* a natural and existing competition In interstate commerce ’ between 
the Southern Pacific and the Central Pacific within the intent of the 
Anti-Trust Act. * • * That competition of the kind mentioned 
might now result from an enforced independence of the two com- 
panies and a separation of their railroads may be true, but we do not 
think the statute was intended to create competition by destroying 
a proprietary relation formed long before its passage and by the very 
means of which a railroad system has been brought Into existence.” 

If the language first quoted means natiltal and existing 
competition in fact, then it is entirely consistent with the 
claim of counsel for the United States, which is that no such 
competition existed or could exist by reason of the common 
control since 1899 ^of the Central Pacific by the Southern 
Pacific. If the lan^age means that there could be no com- 
petition between the two railroad systems, then the lan- 
guage is inconsistent with the language which follows, 
wherein it seems to be conceded that but for the common con- 
trol there would be competition. As the breaking up of an 
unlawful combination does not create natural competition, 
but simply removes the barriers which prevent the free flow 
of interstate commerce, the concession that there might be 
cconpetition if the combination was broken is also a conces- 
sion that there is natural competition which is suppressed 
reason of the control of the Central Pacific by the South- 
ern Pacific. 
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The eombination 'which is complained of in this case is 
edleged to have originated in 1899 in the acquirement of all 
the stock of the Central Pacific by the Southern Pacific, 
ilie fact that prior to the passage of the Anti-Trust Law 
there had been a practical control of the Central Pacific by 
the Southern Pacific through a leasing arrangement in no 
way validates the present combination, if it be unlawful. 
Standard OH Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 
502, 55 L. Ed. 619, 31 L. B A. (N. S.) 834, Ann. Cas. 1912D, 
734; United States v. American Tohacoo Co., 221 U. S. 106, 

31 Sup. Ct. 632, 55 L. Ed. 663; United States v. Trans-Mis- 
souri Freight Association, 166 17. S. 290, 17 Sup. Ct. 640, 41 
L. Ed. 1007 ; United States v. Delaware <Ss 'Hudson Co., 213 
U. S. 366, 29 Sup. Ct. 627, 53 L. Ed. 836; Philadelphia, Bal- 
timore dk Washington R. R. Co. v. Schuhert, 224 17. S. 603, 

32 Sup. Ct. 589, 66 L. Ed. 911; W aters-Pierce OH Co. v. 
Texas, 212 U. S. 86, 29 Sup. Ct. 220, 63 L. Ed. 417 ; United 
[1008] States v. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 64 
L. Ed. 1168; Armour Packing Co. v. United States, 209. 
U. S. 66, 28 Sup. Ct 428, 52 L. Ed. 681. 

There does not seem to be any conflict in the authorities 
upon this proposition. The evidence in the record in my 
opinion establishes beyond question that the Soutiiem 
Pacific, extending from San Francisco Bay to New Orleans, 
with its steamship connection with New York, is a natural 
competitor of the Central Pacific, both as to Califomia- 
Atlantic seaboard freight and central and western United 
States freight to and from California. A mere inspection 
of the different routes over which interstate commerce is 
moved through the El Paso and Ogden gateways would seem 
to diow that the two roads are natural competitors. If they 
are competitors, and the Southern Pacific, as it is admitted, 
controls the Central Pacific, it follows that the free flow of 
interstate commerce is restrained. United States v. Union 
Paoifie RaHroad Co., 226 U. S. 61, 33 Sup. Ct. 53, 57 Ii. Ed. 
124; Northern Securities Co. v. United States, 193 U S. 197, 
24 Sup. Ct. 436, 48 L. Ed. 679. 

I do not think the evidence shows that the Central Pacific 
and the Southern Pacific were created originally and have 
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always continued to be one system. They have always Veen 
and are now operated as separate systems. The settlemeb||‘ 
by tiie TJnited States of the debt of the Central Pacific hi 
1899 cannot be held to estop the United States froin inSik- 
ing at this time that the combination between the two roads 
is in violation of the Anti-Trust Act. It is not r^arkable 
(hat in the proceedings resulting in the settlement, so far 
as they appear of record, the imti-Trust Law was not re- 
ferred to, as little attention was ^ven in those days to the 
Anti-Trust Law of July 2, 1890. 

Finally, I am unable to reconcile the decision of the Su- 
preme Court in the case of United States v. Union Pa<»fic 
Bml/road Co.^ 226 U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. 124, 
with the conclusion reached by the majority in this case. 
The Union Pacific and the Central Pacific constitute one 
trans-continental line from Omaha, Nebr., to the Pacific 
coast. Of course, it would not bo objectionable for the 
Union Pacific to control the Central Pacific, so far as any- 
thing in the record in this case is concerned, because it would 
simply be the same through line, with no competition in- 
volved as between these two roads; but the Supreme Court 
held in the case cited that the control of the Southern Pacific 
by the Union Pacific was a combination in restraint of com- 
merce that should be broken up. 

In this case the Southern Pacific, which the Supreme 
Court held was in competition with the Union Pacific, con- 
trols the Central Pacific, or another section of the through 
line from Omaha to the coast. How is the decree of the 
Supreme Court in the Union Pacific case to become effective, 
with the competitor of the Union Pacific controlling the 
Central Pacific? If it was unlawful for the Union Pacific, 
being one section of the through line, to control the Southern 
Pacific, why is it not unlawful for the Southern Pacific to 
control the other section of the through line! It is said in 
the opinion that there is no [1009] evidence of complaint by 
diippers of the alleged unlawful combination. The Attor- 
ney General, in instituting this action, represents the public, 
induing shippers. 

Fmr these reasons, briefiy stated, I dissent from the coh- 
dusion reached by the majority. 
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(Circuit Court of Appeals, Fourth Circuit. F^uruary 26, 1917.) 
[240 Fed. Rep., 114.] 

Monopolies 28 — Action fob Dakaqes — Evidencb— Admissibiuit. — 
In au action by a wholesaler against a manufacturer, who had re- 
fused to sell his product to plaintiff at less than the price charged 
retailers, because plaintiff had been selling the product at less than 
the price fixed by the manufacturer, where the declaration con- 
tained two counts, one for unlawful combination to control the 
price of the product, and the [116] other for unlawful discrimination 
against plaintiff, it was error to admit evidence offered by defendant 
that the profit to dealers on the product at the list price was the 
average profit on otlier groceries, that defendant was not in any 
combination with manufacturers of other brands of the product to 
control the price, and that by the custom of the trade the price at 
which the Jobber was expected to sell was fixed by the manufac- 
turer, all of which was irrelevant and incomiietent under the issues.^ 
[Ed. Note. — For other cases, see Monopolies, Cent. Dig. I 18.] 

Appeal and Eubob 1050 (2) — Pbejudicial Ebrob — ^Admission of Evi- 
dence. — In view of the novelty and difficulty of questions presented 
in an action for unlawful combination and discrimination, the ad- 
mission of such evidence, in connection with remarks by the trial 
Judge as to the importance of tlie issues Involved; was prejudicial 
to plaintiff, as obscuring the real issues in the case, though the 
court correctly charged the Jury us to the issues, and told them to 
disregard the economic questions made by the objectionable testi- 
mony; the rule that such a charge will make the error harmless 
being subject to exception, wliere the testimony has made such a 
strong impression on the Jury that its withdrawal will not remove 
the effect caused by its admission. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
i 4154.] 

Monopolies 28 — Damages — Measure — ^Loss of Profits. — ^The measure 
of a Jobber's damages for unlawful discrimination against him by 
a manufacturer whose product the Jobber had been selling for sev- 
eral years, the sales increasing each year, is not limited to profits 
lost on sales which he proved he could have made; but the Jury 
could have Inferred, from the average increase of sales, the prob- 
abte increase during the time of the discrimination, and could allow 
tot the loss of profits on such sales. 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. f 18.] 

*.For charge to the Jury on the subsequent trial of the case, see posi; 

page 866. 

^ Syllabus copyrighted, 1917, by West Publishing Oa 
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MoiroBQEiaii 3S->DAKAaB»— Loss or Otbb Saum.— A Jobber, to 
a manaf actorer of a well-known product letnsed to sell bis produet 
at less than the t^^dar price charged to retaileni cannot recovtt 
as damages the loss of profits on sales of other articles to cns- 
tomers desiring that product, who dealt with competing Jobbers In 
order to get all their goods at the same place, since such damages 
are too remote and uncertain, and could have been prevented by the 
Jobber buying the product at the retailers’ price and reselling It 
without profit. 

[Ed. Note. — For other cases, see Monopolies, Gent. Dig. i 18.] 

In Error to the District Court of the United States for 
the District of Maryland, at Baltimore; John C. Bose, Judge. 

Action by Frey & Son (Inc.) against the Welch Qrape 
Juice Company. Judgment for defendant, and plaintiff 
brings error. Beversed. 

Horace T. Smithy of Baltimore, Md., and Daniel W. Bakery 
of Washington, D. C., for plaintiff in error. 

Chaaiee P. SpooneVy of New York city (John Hinkley and 
Thomas Foley Hiskyy both of Baltimore, Md., on the brief), 
for defendant in error. 

Before Bbitcharo, Knaff, and Woods, Circuit Judges. 
Woods, Circuit Judge. 

This action is for damages under the Federal statutes for- 
bidding combinations and discriminations in restraint [ 116 ] 
of trade. The verdict was for the defendant, and the plain- 
tiff asks a new trial for errors assigned in the admission of 
testimony and in the charge on the subject of damages. 

There was evidence tending to support these allegations 
of the declaration : The defendant, a manufacturer and seller 
in Baltimore of an established article of commerce known as 
“ Welch’s grape juice,” had an understanding or agreement 
with the jobbers to whom it sold that they should sell at 
not less than a fixed price to retailers, llie plaintiff, a 
wholesale grocer in Baltimore,, with a considerable trade in 
defendant’s goods, being contented to take a smaller profit 
than otiiers, began to sell at a lower price than that the de- 
fendant required its customers to duurge. For this viola- 
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of its requiremimts die defendant refused to sdl to the 
plidntiff, except at the list price which it required jobbers 
to chargO retailers. This discrimination resulted in the en- 
tire loss of the profits which the plaintiff would have made 
in the regular course of its sales of Welch’s grape juice and 
loss of trade in other commodities, since customers who de- 
sired Welch’s grape juice and could not purchase it from 
the plaintiff transferred their general accounts to other job- 
bers, who could supply the grape juice. 

The declaration was divided into two counts — ^the damages 
declared in the first count being for the alleged unlawful 
combination to control the price; and in the other for the 
alleged unlawful discrimination in price against the plain- 
tiff. The defendant denied both the unlawful combination 
and the unlawful discrimination. 

In the effort to avoid any appearance of an expression of 
an' opinion on the merits, we have made only such state- 
ment of the case as seems necessary to an understanding of 
the point here involved. The law applicable to the issues of 
violation of the Federal statutes was not in serious dispute. 

Evidence was admitted over the objection of the plaintiff : 
(1) That the profit to dealers on Welch’s grape juice at the 
listed price prescribed by the defendant was the average 
profit on other groceries; (2) that the defendant was not in 
any combination with manufacturers of other kinds of grape 
juice to control the price; (3) that by the custom of trade 
the price at which the jobber is expected to sell is fixed by 
the manufacturer. 

[1] All of this evidence was irrelevant and incompetent. 
The issues made by the pleadings were whether there was 
an unlawful combination to control the price of grape juice 
or unlawful di«arimination against the plaintiff in charging 
him a greater price than other jdbbers. If there was such a 
coinbination to require all dealers to sell at the price fixed 
by the manufacturer upon the penalty of not being allowed 
to on, an equality with other traders, and the plaintiff 
was thd victim of it, it was no defraise to show that the 
plaintiff was required to charge only an average profit, or 
that it wa$ the custom of trade for manufacturers to violate 
the law. Pr. MUet Medical Company v. Park dk Sons, 220 
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IT. a 878, 81 Sup. Ot 876, 65 L. Ed. 508. Nor wooldiit 
avail ilie defendant against the charges made by the. plidh* 
ioS to show that it had not violated the law by maldng a 
combination with manufacturers of other brands of grape 
juice. 

[2] [117] We cannot help thinking that all this testi- 
mony tended strongly to divert the minds of the jury from 
the real issue. The statutes against trusts, combinations, 
and discriminations in trade brought such new and unfa- 
miliar prohibitions into the laws of trade that they have 
been only partially assimilated after a great effort by expe- 
rienced and learned judges. The admission of the testi- 
mony referred to, taken in connection with the remarks of 
ihe presiding judge in admitting some of it, as to the impor- 
tance of the issues to bo decided by the jury, must have been 
prejudicial to the plaintiff in obscuring the real and com- 
paratively simple issues involved in the trial. It is true 
the charge in clear language stated the real issues and in- 
structed the jury to disregard the economic questions that 
were made by the objectionable testimony. The general rule 
is that such a charge will be held to make harmless the error 
of admitting incompetent testimony, but the rule is not un- 
bending. 

“But yet there may be Instances where such a strong impression 
has been made upon the minds of the Jury by illegal and Improper 
testimony that its shbsequent withdrawal will not remove the effect 
caused by its admission, and in that case the general objection may 
avail on appeal or writ of error.” Throckmorton v. Holt, 180 U. S. 
SS2, 21 Sup. Ct. 474, 45 L. Bd. 663. 

This was a case for the application of the exception stated. 

[3] In his charge, and in interruption of counsel for 
plaintiff in the course of his argument, the district judge 
limited the measure of damages to the profit that plaintiff 
would have made on two particular orders proved to have 
been given to the plaintiff which it was imable to fill, and 
to the profit the plaintiff would have made but for tiio 
alleged discrimination on 200 cases which it bought fnnn 
another dealer at a higher price than that charged other 
deidars by the defendant This, we think, was eewTi T^e 
^iitiages recoveralSle were those which arose from tha uzilaw- ' 
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M inteiTiiptic^ the plaintiff’s business in selling Welch’s 
grape juice. This damage could not as a matter of law be 
confined to the loss of profit on specific sales which the 
plaintiff might be able to prove; for in such case, when a 
merchant’s business is broken into, it would ordinarily be 
impossible for him to know and prove all specific sales he 
had lost. The plaintiff testified that in the year 1911, before 
the alleged discrimination began, it sold 190 cases of Welch’s 
grape juice, and it also proved the average increase of its 
general business for the succeeding years. This average 
increase of general business was evidence from which the 
jury could have inferred the probable increase of the sale 
of this brand of grape juice, had the plaintiff been able to 
purchase it on the same terms as other jobbers. This evi- 
dence, together with that offered by the plaintiff of the per 
cent of profit made by it on sales of the grape juice, should 
have been submitted to the jury as data from which, in 
connection with any other relevant facts, they could arrive 
at the damage which the alleged combination and discrimi- 
nation caused the plaintiff. 1 Sedgwick on Damages (9th 
Ed.) § 182, and cases cited. 

[4] We agree with the district judge that the damages 
arising from the incidental loss of general business in other 
commodities were too [118] remote and uncertain. Indeed, 
that loss, if any, the plaintiff might have prevented alto- 
gether by purchasing and selling the grape juice without 
profit. 

Beversed. 


FEEY & SON (INC.) WELCH GRAPE JUICE 

COMPANY.* 

(District Court, D. Maryland. June 6, 1017.) 

[Not reported.) 

IffANiJi'AcnruBEB Mat not Induce ob Bbinq About Violation or 
Law.-^No man may willfully and knowingly use his money, hts in- 
: duBtry, hUi brains, or his right to pick and choose among his would- 

*For opinion of the Circuit Court of AppeaUi (240 Fed. 114), re* 
veraing Judgment for defendant, see ante, p. 801. 

95826*— vol.6— 17 65 
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be cuetemera to induce or bring about a Tlolatlon of law« on td^^o 
or procure the doing of some act which the law forbidd.* 
Combination IN Bbstbaint of Tbadb Not Justifikd bt Its ^iNB- 
FiCiAL Effkct. — ^I f a contract or combination be in unreasonabie re^ 
atralnt of trade, the fact that in a particular given case the court 
or jnty maj think the result of a contract or combination may be 
on the whole beneficial rather than harmful, will not Justify sudi 
contract or combination. 

Agbebmbnt fob Destruction or Competition and Fixing of Pbicbs, 
Void. — ^Any agreement having for its purpose the destruction of 
competition and the fixing of- prices, is injurious to the public in- 
terest and void. 

Party to Agreement to Fix or Maintain Prices, Liable fob Dam- 
ages. — ^No man has a right to be a party to an agreement or com- 
bination to fix or maintain prices, and one who does something to 
further such an Illegal object is liable in damages to a party there- 
by injured. 

Right of Man Engaged in Business to Choose His Customers. — In 
the absence of a statutory prohibition, any man engaged in business 
may pick and choose, as he sees fit, his would-be customers. 
Discrimination in Price Unlawful, Whether in Furtherance of 
Combination or Not. — ^A discrimination in price by a manufacturer 
between different purchasers of his commodity, under section 2 of 
the Clayton Act, is an unlawful thing, whether there was a com- 
bination in the furtherance of which it was made or not; but lii 
order to r^ver damages for such a discrimination, it must appear 
that the effect of such discrimination is substantially to lessen 
competition. 

At Law. Action by Frey & Son (Inc.) against the Welch 
Grape Juice Coihpany, for damages, for the refusal of de- 
fendant to sell it grape juice except at retail prices, because 
of its refusal to maintain the fixed resale price of grape juice, 
made by defendant. There was a verdict and judgment for 
the plaintiff in the sum of $818 for damages to date, of 
suit; the court not allowing damages from date of suit to 
date of verdict. 

Horace T. Smithy of Baltimore, Md., and Daniel W; 
Bakerj of Washington, D. C., for plaintiff. 

Oharlee P. Spooner^ of New York City, and John Hhik- 
Uy and Thomas Foley Hisky^ of Baltimore, Md., for defend- 
ant- - : 

* • Syllabus by the compileES. 
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Bqse^ District Judge. ^ 

Q^ttemen of the Jurd: 

As you know, this case is brought under the Anti-Trust Acts. 
Thc^ acts forbid certain things, and they further say that if anyone 
is injured by the doing of some of those forbidden things, he may 
bring a suit at law to recover for the damage so done. 

The plaintiff's amended declaration contains two counts. The first 
alleges that the prohibition against .which the defendant is said to 
have offended is that imposed by the first section of the original 
Sherman Act, which prohibits contracts, combinations, and conspir- 
acies in the restraint of interstate trade. The second count sets up a 
breach of the second section of the Clayton Anti-Trust Act, passed 
October 15, 1014. This section makes it unlawful for any person en- 
gaged, as defendant was, in interstate commerce, either directly or 
indirectly to discriminate in price between different purchasers of 
commodities, where the effect of such discrimination may be to sub- 
stantially lessen its competition. 

I will first direct your attention to the allegations of the first count. 
I will not deal with more or less undisputed things alleged in the 
count. The defendant is engaged in Interstate commerce and the 
plaintiff is also so engaged. These are matters which have been 
proved and are not in controversy here, so I will pass to the matters 
which are more vital because more or less seriously disputed. The 
plaintiff says there was a combination in restraint of trade, inspired 
and brought about by the defendant, and to which defendant was a 
party. It says that the particular combination of which it complains 
was one to prevent any Jobber from selling to a retailer Welch's grape 
Juice below certain prices designated by the defendant, and it says 
it was injured by an act done in furtherance of such combination, 
viz : by the refusal of the defendant to sell it grape Juice because it 
had in fact refused to become a party to such combination. Ordi- 
narily no man has a right to complain because another roan will not 
sell him something that belongs to that other man, nor does he ordi- 
narily get any better right to complain merely because such other will 
sell to other persons the kind of things that the one complaining wants 
to buy, but will not sell them to the complainant. Of course, this rule 
is not universally true. As to certain sorts of services or accommoda- 
tions, such as those of a common carrier, the keeper of a public ele- 
vator or' inn, the operator of a telephone or telegraph line, etc., in 
which one holds himself ready to serve the public, he must serve all 
the public and may not, for any arbitrary reason of his own, refuse 
to serve any pedicular member of the public. But those cases are 
ezo^tibnal, and have nothing to do with the ordinary sale of goods, 
wares, and merchandise. There, In the absence of any statutory pro- 
hibition, any man may pick and chose as he sees fit among would-be 
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cnstomera I say In the absence of Btati|te, because that la all that Is 
here necessary to say. Wheth^ under any circumstances Congress can 
constitutionally limit this right it is not faecessary in this case to In- 
quire. for Congress has not done so and. indeed, in its last enactment 
on the subject, it says that nothing contained in the act shall prevent 
persons engaged in selling goods, wares, and merchandise In com- 
merce from selecting their own customers in bona fide transactions 
and not in restraint of trade. 

Defendant has asked me to say to you that it has an unquestioned 
right to stop dealing with a Jobber for reasons sufficient to itself and 
that it and any other manufadturer has an unqu^ioned right to 
deal with or stop dealing with any Jobber who hamffies his product, 
and that where it distributes its product through Jobbers on whoso 
methods of business it is largely dependent for the sale and distri- 
bution of its goods, it has a right to choose the Jobbers through whom 
it will so deal and distribute. Now, all these statements are true. 
Defendant further asks me, however, to say that the reasons which 
influence a manufacturer in such cases to choose between Jobbers or 
to stop dealing with a particular Jobber are of no consequence. Ordi- 
narily that is true. It is always true, except under circumstances 
which 1 shall hereafter specify. The reasons why a dealer has a 
right to decline to sell to a particular man and ought not to be called 
on to explain or define his actions in so doing are obvious to every 
one. Certainly they are obvious to every business man. There are 
a great many such reasons. You may doubt the credit of some one 
who wants to buy from you. You could not prove that his credit 
was not good and would have no right to say to anyone that you did 
not think it was. Perhaps you could not define to yourself Just what 
were the causes that led you to suspect his credit. Perhaps five 
times out of six it turned out that you could have sold him safely, 
but the loss which ybu would incur on number six. had you sold him. 
would have been several times the aggregate profit you would have 
made on sales to numbers one to five. And then, there are other men 
whose financial responsibility is. unquestioned but with whom you 
think it might not be well to deal. No matter how they get on with 
other people, you and they do not pull it off comfortably, and busi- 
ness relations between you and them, you fear, will never be worth 
while. Then, there are others who can pay their bills, and who do 
pay them when there is no way of getting out of it, with whom 
you do not want to deal. The sort of people who, on a falling mar^ 
ket, always object that the goods are damaged, short in quantity, 
etc. Most of us come across some people whom experience has 
taught us it is well to keep clear of. After a while we come to the 
conclusion that if we lend them a dime on the collateral of a gold 
dollar we will have reason to regret it. l^erefore ^e law is— and 
some very few limitations, I prei^me, must always be— that 
wither a man will sell another or not is . a matter for the seller to 
deteinmine for himself. Absolute or nmly absolute as the right to 
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seteet one’s cuetoniers may be» it Is doubtless no more absolute tliat 
many of w other ^gbts, suc& as the right to use our capital, indue- 
tryr and our brains to their best advantage. I take it, however, and 
I shall so instruct you, that the law is that no man may willfully 
and knowingly use his money, his industry, his brains, or his right 
to pick and choose among his would-be customers to induce or bring 
about a violation of the law — ^that is to say, to do or procure the doing 
of some act which the law forbids. 

Now, in this ease plaintiff says that the law does forbid any 
combination or agreement to maintain the price of any article. One 
must bear in mind what that contention is. It has nothing what- 
ever to do with the right of the defendant to fix the price at which it 
will sell its goods to anyone. One of the purposes, perhaps one of 
the principal purposes, of the Sherman Anti-Trust Act was to prevent 
the growth of monopolies. Now, there is in this case no question 
as to the defendant’s monopolization ot the grape Juice. Plaintiff does 
not contend that it can not get grape juice, but its complaint is lim- 
ited to the charge that it can not get Welch’s grape juice. From the 
nature of things Welch has a monopoly to the production of Welch’s 
grape Juice. It necessarily has such a monopoly because quite obvi- 
ously Welch’s grape juice means nothing more or other than grape 
Juice made by Welch. Defendant being the lawful owner of the 
grape Juice manufactured by it, can sell it at whatever price it can 
induce anybody to pay for it. But Congress has also prohibited com- 
binations, contracts, or conspiracies in restraint of interstate trade. 
It does not mean that all contracts or combinations which restrain 
competition are necessarily prohibited by statute. The statute itself 
is to be read, as the Supreme Court has told us. in the light of rea- 
son, but there are certain kinds of contracts and combinations which 
the Supreme Court has, as I understand it, held to be contracts in un- 
reasonable restraint of trade, and if a contract or combination be- 
longs to that class, the fact that in a particular given case the court 
or Jury may think that the result of a combination or contract may 
be on the whole beneflcial rather than harmful, will not justify such 
combination. As I understand the decision of the Supreme Court, 
any agreement having for its purpose the destruction of competition 
and the fixing of prices, is injurious to the public interest and void. 

The purpose of the agreement or combination must be the fixing 
of prices. That does not mean that the parties to it may not expect, 
and, for that matter, reasonably expect, to derive various benefits 
from such fixing and maintaining of prices. It does mean that the 
purpose of the agreement Itself must be to maintain prices. Now 
no one has a right to be a party to such contract or combination, and 
one who does become a party to it has no right to do anything to 
further its object, whether the thing so done would or would not 
otherwise have been within its clear right. One who does something 
to further the illegal, object and in so doing injures someone ^ne 
has done wrong, aiid if that something is done for the promotion or 
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fortheraiioe of a contract or combinatton in restraint of InteMate 
trade, he has done something for which the person InjnrM migr 
xequire him to account in damages. Now, dearly hnder this state- 
ment of the law, the defendant can not be hdd liable under the first 
eount unless it was a party to a contract or combination or coniE^iracy 
to fix and maintain prices. Defendant denies it was a party to any 
combination, contract, or conspiracy for such purpose. It says ft 
merely notified the Jobbing trade what prices it thought were the 
lowest at which Jobbers could resell its product and make enough 
return thereon to make it worth their while to push the sale of such 
product It is admitted by the plaintiff that there was no written 
and signed agreement on the subject, and none couched in formal 
or express terms. A number of Jobbers here in Baltimore have testi- 
fied that they had for years been purchasers of Welch’s grape Juice 
from the defendant, and that they had entered into no agreement 
on the subject ; and some of them testified that they did not feel under 
any obligation, either moral or otherwise, to maintain such prices. 
Many of them said that they always had maintained such prices, 
and some of them who so said, said they did so because they would 
not have handled the goods at all tf they could not have resold them 
at a figure at least as high as that they actually received for them. 
Others gave as an additional reason that they are In the habit of 
respecting manufacturers’ wishes as to resale prices. Some of them 
say that they do not think they would be dealing quite fairly with 
the manufacturers or with their competitors if they did sell below 
the resale prices named by the manufacturers. On the other hand, 
there is evidence that certain Baltimore Jobbers, actual and potential 
competitors of the plaintiff, who sold Welch’s grape Juice, complained 
to the defendant that plaintiff was cutting prices, and such complaint 
was made by at least one person who has said that he was not a 
party to any agreemeht.or combination on the subject of maintaining 
prices, but who did, according to the testimony offered on behalf of 
the defendant, say that if the plaintiff continued to cut the price he, 
the Jobber, would have to give up the handling of Welch’s grape 
Juice. When such complaint was received by defendant it satisfied 
itself that the plaintiff was in fact doing so. It is further in evidence 
that the defendant then notified the Jobbers who had complaiiied of 
plaintiff’s price cutting that defendant had cut plaintiff off the list 
of defendant’s distributors and would not thereafter sell plaintiff 
grape Juice. There is farther in evidence a circular letter of the 
defendant sent out to the trade in October, 1912, in which the defi- 
ant said that he expected Jobbers to maintain its resale prices; ahd 
that it would decline to sell those who did not In this, or another 
dreular of the defendant in evidence, the Jobbers are asked to oo8|>^ 
erate with it in maintaining prices. In these circnlars it w^uld 
appear that the defendant did what it could to make dealers believe 
tibat ft would refuse to sell thmn if they did not in all fespects 
UNLitttaUi ffie price list that it fixed, but dtfd]dant*B olBcm and* 
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ernggoyees haye teetifled that they did continue to sell many Jobbers 
who eiit prices, and that, although th^ had refused to sell farther 
to some Jobbers who had cut prices, that in no case was the refusal 
to sell due solely to the cutting of prices. It is in evidence that 
defendant does sell to most of the wholesale grocers of Baltimore. 
It admittedly does not sell to all of them. Mr. Welch, who testified 
on behalf of defendant that it did not, did not, as I recall, appear 
to know which, if any, of the Baltimore wholesalers it did not sell, 
wanted to buy, or, in cases in which they did want to buy, what were 
the reasons which led the defendant to decline to sell them. Ton 
have also heard Mr. Frey’s testimony with reference to these estab- 
lishments which, if accurate, would seem to Indicate that it was not 
likely that many of such concerns, if any, would in any event have 
been able to dispose of any considerable quantity of grape Juice had 
they wanted to sell it and had defendant been willing to s^l it to 
them. It sold the plaintiff for a year and it stopped selling plaintiff. 
Now there is no question that the only complaint it had concerning 
plaintiff was connected with his failure to observe resale prices 
named by defendant. The trouble began, apparently, with the com- 
plaint of the other Jobbers that the plaintiff was advertising Welch’s 
grape juice at cut-rate prices. Defendant sent its agent to see the 
plaintiff, who admitted such advertisement had been made, but said 
it was a mistake and would not occur again. It did occur again, 
perhaps more than once, and defendant became satisfied, as its officers 
and employees testified, that no reliance could be placed upon any 
promises or statements which the president of the plaintiff might 
makb on the subject of maintaining prices. Now of course if you 
find that someone will tell untruths when it is to his business con- 
venience or profit so to do, you may feel that you do not want to 
have any business with him, and if you find that the defendant 
refused to sell to the plaintiff because it believed that Mr. Frey was 
not a truthful and honest man, and not because he was cutting prices, 
you would be Justified in finding that whether there was any combi- 
nation or not, the cutting off of the plaintiff was not done in further- 
ance of such combination, but, apparently, before you can so find 
you must be persuaded that if plaintiff had frankly told the defendant 
that it was cutting prices and intended to continue so to do, defendant 
would have still sold it. It is for you to say whether it is likely, 
in view of the statements made by Mr. Welch and Mr. Okie, as to 
the way in which they looked upon anyone who advertised Welch’s 
grape Juice at cut-rate prices, that defendant would have continued 
to sdl ptointiff had he announced bis intention so to advertise and 
selL If you do find that the real reason for defendant refusing 
further to sell plaintiff was that plaintiff cut prices,, and defendant 
bdlieved the plaintiff would continue so to do, that action was unlaw- 
ful, if it was done in furtherance of a combination to miUntaln resale 
pilces^ assuming that you shall also find the existence of such a 
epmbinattom If one large wholesale Jobber cuts prices on any eon* 
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sldei^^e quite o^viooely hie competitore. the other wholeeale 
Jobl^nBi will have to do the same or cease to deal In the article. It 
was. any such combination, you may hold that It was necessary 
for its inaintenance that defendant should, if it could in some way, 
8^ ai^ large wholesaler from cutting prices. 

Was there a combination? I can only say to you that if you shall 
find the defendant indicated a sales plan to the wholesalers and Job- 
bers, which plan fixed the price below which the wholesalers and Job- 
bers were not to sell to retailers, and you find that the defendant 
called this particular feature of this plan to their attention on dif- 
ferent occasions, and you find that the great majority of them not 
only did not express any dissent from such plan, but actually coOij^ 
erated in carrying it out by themselves selling at the prices named, 
and that some of them thought they had a right to call the attention 
of defendant to factors of other jobbers to maintain such prices, you 
may, if you see fit, reasonably find from such facts that there was 
an agreement or combination forbidden by the Sherman *Anti-Trust 
Act Of course you understand that the plaintiff must make out its 
case and must satisfy you by a fair preponderance of the evidence 
that his case is made out, and if your mind on any issue in the case 
necessary to your determination is left so in doubt that you do not 
feel that the evidence preponderates on one side or the other, the 
defendant must have the benefit of it The combination, contract, 
agreement conspiracy or whatever you choose to call it, does not have 
to be made in any formal way. If you know that I want you to do 
something, and you know that I would not deal with you unless you 
do that something, and you keep on doing it, there may be an agree- 
ment between us to do that very thing, though never a word has been 
said. If you shall find that the defendant intended the jobbers to 
whom it sold to understand that it wanted them to maintain the 
resale price named by^, that it would protect those who did main- 
tain such prices by refusing to sell to anyone who did not, and that 
it would investigate any apparently well-founded complaint made by 
any of such jobbers that some other jobber in competition with them 
was not maintaining such prices, and if upon making such investiga- 
tion it found the fact to be as charged, it would put an end to such 
pi^ cutting by refusing, if necessary for the accomplishment of that 
end, further to sell its product to that particular price cutter, and 
the Jobbers or some of them did in fact so understand, and felt that 
thqy were entitled, wh^ some jobbers in competition with them cut 
prices, to complain to defendant, and to expect that the defendant 
would take effective measures by refusing, if necessary for that pur- 
pose, further to sell to such price cutter to inrotect them against his 
competition, then you will be Justified in finding that such a eombina^ 
tion existed. 

ito determining whether or not there is a combination of the kind 
liutyfirdescribed to which the defendant was a party^ and whether 
nqt Jta^fUfusal toeell plaintift was in fhriherance sudi comblaattqny 
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yov hitlst not allow yohr Judgment to be affected by any i^nomic dr 
biistneaa views yon nmy hold, or as to any doubts you may have lui 
to the wisdom of the law. If you went Into that field you might have 
to go very far indeed. One of the great problems .of modern days, 
perhaps of all days, is preventing waste in the process of getting 
goods from their original producer to the ultimate consumer. The 
problem is complex and difficult in the highest degree. Such questions 
can not be fought out in individual trials, for in the nature of the 
case there would be almost as many conclusions as there were dif- 
ferent cases tried. You must apply the law as it is, and so far as you 
are concerned, the law as it is you must take to be as 1 say it is. If 
I am wrong as to what the law is, the Appellate Court will correct 
the error. If I am right as to what the law is and the law itself is 
an unwise one. Congress alone can change it. Under your oaths of 
office you must enforce the law as the law now stands. 

If you shall find that defendant was a party to such an unlawful 
combination as has been described, and that it refused to sell plaintiff 
in furtherance of such unlawful combination, then you must next in- 
quire what damages plaintiff actually suffered in consequence, and this 
you must find ffom the evidence. Now, the only damages which plain- 
tiff has sought to prove in this case is the loss of profit it would have 
made on the grape Juice which it wanted to buy from defendant, but 
which defendant would not sell it. It was about the beginning of 
March, 1912, that defendant stopped selling grape Juice to the plain- 
tiff. This suit was brought in May, 1915, some three years and two 
months later. The plaintiff had bought and sold in the year preceding 
its being cut off some 190 cases of grape Juice. It is in' evidence that 
plaintiff’s general business has considerably increased in volume dur- 
ing those three years, and that the sales of Welch’s grape Juice, both 
in Baltimore and throughout the country, also largely increased during 
those three years. It will be for you to say, upon all the facts before 
you, what amount of Welch’s grape Juice plaintiff would have sold 
during those three years, if defendant had supplied it with such grape 
Juice. After having determined how many cases the plaintiff would 
have sold if it could have obtained them, you will have to figure how 
much profit plaintiff would have made on each case it would have so 
s(dd. As to 90 of these cases, the evidence seems clear. Plaintiff did 
obtain 90 cases somewhere else, but at a cost of 40^ cents a case more 
than it would have paid if it had been able to obtain them from de- 
fendant. As to those 90 cases, its loss of profit, or its damage, which- 
ever way you may choose to put it, would have been 40i cents a case, 
or ^0.45 in all, and the law requires you, after having ascertained the 
actual damages, to multiply those actual damages by three. Let me 
Illustrate. Now, mind you, the figures I am giving you are for illus- 
tration only, and are not to be taken as any indication of any Judg- 
ment of mine as to what the real figures ought to be. If, in one year, 
when the ifialntiff could get Welch’s grape Juice, it sold 190 cases, in 
three years, if conditions had not changed at all, you'may be able to 
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find It wonlfi ha^e'aold fiOO cases, and lf,J>ecanse of the limeiiae In 
the total vplume of plaintiffs business and the total increase in ^ 
sales of Weidi*8 grape Juice in Baltimore during tiiose three years, 
yon shall find that plaintiff would have sold a greater number of eases 
of mrape Juice in 1012, 1918, and 1914 and early 1915, than it did dur- 
ing 1911, and you reach the conclusion, say, that plaintiff would have 
sold 790 cases in that whole period, if it could have obtained then, 
then you deduct 90 cases from the 790 ca^ because you know what 
plaintiffs loss was on those 90 cases, and put down $3C145 as its loss 
on those cases. Then you determine what profit plaintiff would have 
made on the other 700 cases. If plaintiff had sold them at full list 
prices its profit, as I understand It, would have been about 67} cents 
a case; that is, 16 per cent on $4.50, which may be taken to be, 1 be- 
lieve, about the average retail price of a case. The cash discounts 
are not taken into account because they were possibly given as well 
as received. Plaintiff, however, certainly did cut prices in some in- 
stances, perhaps in many instances, and it cost plaintiff something to 
do business. He testified that it cost him 5 per cent on the volume of 
his sales to do business generally, but the deprivation of grape Juice 
made no appreciable savings in expenditure. How much deduction 
should be made for these various causes is for you to determine. Ap- 
parently plaintiff could make some profit even when he paid 40} 
cents a case more for grape Juice than the price at which defendant 
sold it to other Jobbers. Assuming that you may think that he would 
have made 60 cents a case profit on these 700 cases, that would amount 
to $850, and if you reach such conclusion as to that $350, you would add 
$86.45 and get a total of $386.45, and then the law requires you, hav- 
ing ascertained that amount of actual damages, to multiply the figures 
by three, and that would result in a verdict of $1,159.35. Again I re- 
peat, these figures are given you not at all as any guide to what you 
shall find, but merely as an illustration of the way in which the ver- 
dict must be made ou^; after you find the detailed figures upon which 
the calculation must be based. Now, more than two years and two 
months have elapsed since this suit was brought. The law is not clear 
that the plaintiff is entitled to recover in this case any damages for 
what defendant has done since this suit was brought, evOn thou|^ 
those things so done are mere continuances of what defendant did 
before the suit was brought, so I shall instruct you, if you shall find 
far the plaintiff at all, after having calculated what your verdict 
should be for the damage done to plaintiff by the acts of defendant done 
before the bringing of this suit, to make a separate calculation and a 
s^lMurate return in your verdict of the amount of damage done plain- 
tiff by that which defendant has done since the bringing of this suit 
The (^eolation will be made, I assume, in the same way as you wttl 
calculate the damages resulting to the plaintiff from things the de- 
Cendant did before the suit was brought, except that you will lemem- 
1^ that since the suit was brought, plaintiff has bought 219 caseii Of 
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grape Juifia at: a eost t»f 40# ctfita a case in emcera of the price that 
other Jobbera paid 

If you shall find tor the plaintiff under the first count, it will be 
wiiieoessaip tor yon to give any attention v^tover to the second 
Count If yoit however, should find that the defendant was not a 
party to such a combination as has been described, or that the act of 
refusing to sell plaintiff was not done in furtherance of such com- 
bination, then you will have to consider the second count of the dec- 
laration 

That second count is based upon an offer made by the plaintiff to 
the defendant in March, 1915, to buy ^ape Juice from the defendant 
at a price at Which the def^dant was selling it at the time to other 
Jobbers, and upon defendant’s reply that it would not sell it such 
grape Juice, except at a price which Is ordinarily charged retailers. 
Now this may very well have simply been a refusal to sell it, or at 
least that may have well been what defendant expected to result from 
such act on its part, but as it chose to give its action the form of 
discrliptoation, I presume it Is not open to it to object that it did 
not mean what it said. Now this is important only in this: that in 
the second section of the Clayton Act, a discrimination of the kind 
forbidden by that act is an unlawful thing, whether there was any 
combination, in the furtherance of which it was made, or not. In 
order to find, however, for the plaintiff under this count, in addition 
to finding the discrimination you will have to find that the effect of 
such discrimination Is substantially to lessen competition. Now a 
plan which is intended to eliminate competition in the price of a par- 
ticular article you may well hold to be a plan which tends to sub- 
stantially lessen competition, and if such discrimination is made in 
furtherance of such a plan, that is, a plan to prevent competition in 
resale prices, you may well hold that the discrimination will sub- 
stantially lessen competition. If you find for the defendant on the 
first and for the plaintiff on the second count, your method of calcu- 
lating damages will be precisely the same, except that your starting 
point will be the time at which the discrimination was made, to wit, 
January 18, 1915, and yon can then allow damages to plaintiff only 
for the conseQuences of the continuance of the acts for the something 
less than four months preceding the bringing of the suit in this case, 
and from the date of the bringing of the suit to the present time. 
The method of calculating the damages would, so far as I can see, 
be precisely the same under the second count as under the first. 

In bringing In your verdict, if you find for the defendant, generally 
you simply say, **We find for the defendant.*’ If you find for the 
plaintiff on the first count, simply say, We find for the plaintiff on 
the first count, and assess the damages up to the date of the bringing 

of the sidt at dollars, and the damages since the bringing of 

the suit at — — dollars.” If, on the other hand, you do not find 
tor the plaintiff on the first count, but do find tor the plaintiff on the 
second count, yon will say, ”We find for the plaintiff on the second 
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eomti bM «nen ks damages up to the date of tlm 

salt at dollars, and since the bringing of Uie salft:att*'-^>*^-m: A 

lars.” . ■ ■ ■■■ -i 

In dosing I shall say to you that while, as I have already sakU the 
law you must take from me, you are the sole Judges of the facta. I 
have discussed them, but what I have to say about them, or any 
opinion that I have intimated, or without Intimating you may think 
or guess I have arrived at, should not in any sense be controlling 
upon you. Yours is the responsibility of passing on the. facts. Thi^ 
are left entirdy to your decision. 


FEEY & SON (INC.) t;. THE CUDAHY PACKING 

COMPANY.® 

(District Court, D. Maryland. May 25, 1917.) 

[Not reported.] 

Manutactubeb Mat Not Induce ob Bbinq About Violation or Law.-— 
No man may willfully and knowingly use his money, his industry, 
his brains, or his right to pick and choose among his would-be cus- 
tomers to induce or bring about a violation of law, or to do or pro- 
cure the doing of some act which the law forbids.^ 

Combination in Restbaint of Tbade Not Justified bt Its Bene- 
ficial SFFEGt. — ^If a contract or combination be in unreasonable re- 
straint of trade, the fact that in a particular given case the court 
or Jury may think the result of a contract or combination may be 
on the whole beneficial rather than harmful, will not Justify such 
contract or combination. 

Aobeement fob Destiktction of Competition and Fixing of Pbicbs, 
Void. — ^Any agreement having for its purpose the destruction of 
competition and the fixing of prices, is injurious to the public in- 
terest and void. 

Pabty to Aobeement to Fix or Maintain Pbices Liable fob Dam- 
ages. — ^No man has a right to be a party to an agreement or com- 
bination to fix or maintain prices, and one who does something to 
farther such an illegal object is liable for damages to a party there- 
by injured. 

At Law. Action by Frey & Son (Inc.) against The Cudahy 
Packing Co., for damages, for the refusal of the defendant 
to sell it Old Dutch Cleanser except at retail prices, because 

• For prior opinions (228 Fed. 209), see ante, p. 875; (282 Fed. 640), 
see ante, p. 883. For later opinion (243 Fa^ 205) see potl, pa|e ^ 
tc^Uabus by the compilers. 
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of its refiissl to maikitain the fixed resale price of its deaittnr 
made by defendant There was a verdict and judgment for 
plmntiff in the same of $2,189 for damages to date of suit; 
the court not allowing damages from date of suit to date of 
verdict 

Horace T. Smithy of Baltimore, Md., and Daniel W. Baker^ 
of Washington, D. C., for plaintiff. 

Washinffton Bowie^ jr., of Baltimore, Md., and CfUbert H. 
Montague^ of New York City, for defendant 

CHARGE TO THE JURY. 

Bose, District Judge. 

GetUlemen of the jury: 

As you know, gentlemen, this case is brought under the Anti-Trust 
Acts. Those acts forbid certain things, and they further say that if 
anyone is injured by the doing of some one of those forbidden things 
he may bring a suit at law to recover for the damage so dona 

The plaintifTs amended declaration contains two counts. The first 
alleges that the prohibition against which the defendant Is said to 
have offended is that imposed by the first section of the original 
Sherman Act which prohibits contracts, combinations, and conspira- 
cies in restraint of Interstate trade. 

The second count sets up a breach of the second section of the 
Clayton Anti-Trust Act passed October 15, 1914. This section makes 
it unlawful for any person engaged as defendant was, in interstate 
commerce, either directly or indirectly to discriminate in price be- 
tween different purchasers of commodities where the effect of such 
discrimination may be substantially to lessen competition. 

I direct your attention to the allegations of the first count. I will 
not deal with more or less undisputed things alleged in the flirst 
count. The defendant is engaged in interstate commerce and the 
plaintiff is engaged, in interstate commerce. These are matters which 
have been proved and are not in controversy here, so I will pass to 
the matters which are more vital because disputed more or less seri- 
ously. 

The plaintiff says there was a combination in restraint of trade, 
inspired and brought about by the defendant, and to which defendant 
a phirty. it says that fhe particular combination of which it 
(^plgins ms one to prevent any jobber from selling to a retailer 
Old' Dutch deansbr below certain prices designated by the defendant, 
and it fttis it was injure by an act done in furtherance of such 
cdtohthatidii:, vis, by refusal of the defendant to sell to it Old butch 
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(^wumtf bectuse it had In f act refoaed to become a iwrti' to eii^ 
combinatloiL 

prdiDartiy no man has a right to complain because another man 
¥^1 not sail him something that belongs to that other man, "iior dobs 
he ordinarily get any better right to complain merely bbcahsb sodti 
other will sell to other persons the kind of things that the one oom^ 
plaining wants to buy, but will not sell them to the complainant Of 
course, this rule is not universally true. As to certain sorts of 
services or accommodations, such as those of a common carrier, 
keeper of a public elevator, inn, a company that conducts a tel^hone 
or telegraph service, etc., in which one holds himself ready to serve 
the public, he must serve all the public, and may not for any arbitrary 
reason of his own refuse to serve any particular mem^r of the public. 
But those cases are exceptional and have nothing to do with the ordi- 
nary sale of goods, wares, and merchandise. There, in the absence of 
any statutory prohibition, any man may pick and choose as he sees fit 
among would-be customers. I say in the absence of statute, because 
that is all that is here necessary to say. Whether under any circum- 
stances Congress can constitutionally limit this right, it is not neces- 
sary in this case to inquire ; but Congress has not done so, and, indeed, 
in its last enactment on the subject it says that nothing contained in 
the act shall prevent persons engaged in selling goods, wares, and 
merchandise in commerce from selecting their own customers in bona 
fide transactions and not in restraint of trade. Defendant has asked 
me to say to you — or at least 1 assume it argues, among other 
things — ^that it has an unquestioned right to stop dealing with a 
Jobber for reasons sufScient to itself, and that it and any other 
manufacturer has an unquestioned right to deal with or stop deal- 
ing with any Jobber who handles its product; and where it distrib- 
utes its product through Jobbers, upon whose methods of business it 
is largely dependent for the sale and distribution of its product, it 
has a right to choose 'the Jobbers through whom it will sell and dis- 
tribute its products. 

Now all these statements are true. Defendant further asks me, 
however, to say that the reasons which influence a manufacturer in 
such cases to choose between Jobbers, or to stop dealing with a par- 
ticular Jobber, are of no consequence. Ordinarily this is true. It is 
always true except under circumstances which I shall hereafter 
specify. The reasons why a dealer would have a right to decline to 
sdl to a particular man, and should not be called on to explain or 
defend his actions in so doing, are obvious to everyone, — certainly to 
every business man. There are a great many such reasons. Yoii may 
doubt the credit of some one who wantaito buy from you. Tou coifld 
cot prove that his credit was not good, and you woidd have no ri^t 
to say to anyone that you did not think it was. PerhapS: you could, 
nqt deflne to yourself Just what were the causes that led you to/sus- 
pi^^|ils credit. Perhaps five times out of six it would Imve tiiniifd^ 
out yon could have sold him safely, but the loss which you would in- 
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ciMT oa .No^ A bftd yon sold him, would have been several tiines tlie 
aggregate profit you would have made on sales numbers one to five. 

then, there are other men whose financial reeponsibillty Is un- 
questioned, but with whom you think it might not be w^l to deal. 
No matter how they get on with other people, you and they do not 
pull It off comfortably, and business relation between you and them 
you fear will never be worth while ; and then there are others who 
can pay their bills and who do pay them when there is no way of 
getting out of it, with whom you do not want to deal. The sort of 
people who on a falling market always object that the goods are 
damaged, short in quantity, etc. Most of us come across some people 
whom esperience has taught us it is well to keep clear of. After a 
while we come to the conclusion that if we lend them a dime on the 
collateral of a gold dollar we will have reason to regret it. Therefore 
the law is, and with some very few limitations, I presume always 
must be, that whether a man will sell another or not is a matter for 
the seller to determine for himself. 

Absolute, or nearly absolute, as the right to select one’s customers 
may be, it is doubtless no more absolute than our other rights, such 
as our right to use our capital, industry, and our brains to the best 
advantage. I take it, however, and I shall so instruct you that the 
law is, no man may wilfully and knowingly use his money, his 
industry, his brains, or his right to pick and choose among his 
would-be customers, to induce or bring about a violation of law; 
that is to say, to do or procure the doing of some act which the law 
forbids. 

Now in this case, plaintiff says that the law does forbid any com- 
bination or agreement to maintain the price of any article. One 
must bear in mind what that contention is. It has nothing whatever 
to do with the right of the defendant to fix the price at which it will 
sell its goods to anyone. One of the principal purposes, perhaps one 
of the principal purposes of the Sherman Anti-Trust Act, was to 
prevent the growth of monopolies. Now there is in this case no 
question as to defendant’s monopolization of cleansers. Plaintiff docsi 
not contend that it can not get cleansers, but its complaint is limited 
to the charge that it can not get Old Dutch Cleanser. The name 
Old Dutch Cleanser is a purely arbitrary one, I presume. It is a 
trade-mark under which defendant sells its cleanser. No one other 
than the defendant, apparently, has the right to manufacture an 
article and call it Old Dutch Cleanser. By the nature of things, 
therefore, defendant has a monopoly in the original production of 
Old Dutch Cleanser, because Old Dutch Cleanser, after all, means 
nothing more or other than tli)^ cleanser made by defendant Defend- 
ant, being the lawful owner of the cleanser, may sell it at whatever 
price it can Induce anyone to’ pay for it But Congress has also 
prohibited combinations, contracts, or conspiracies in the restraint of 
in^state trade That does not mean that all contracts or combi^ 
nattons which restrain competition are necessarily prohibited by 
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irtatota. The statute Itself is to be read, as the Supreme Court hiu8 
told us, in the light of reason, but there are certain kinds of contracts 
and eombinations which the Supreme Court, as I understand It, has 
held to be contracts in unreasonable restraint of trade, imd if a 
contract or combination belongs to that class, the fact that in a 
particular given case the court or Jury may think that the result 
of the combination or t!ontract would on the whole be benefidal 
rather than harmful, will not Justify it, and as I understand the 
decision of the Supreme Court, any agreement having for its sole 
purpose the destruction of competition, and the fixing of prices is 
injurious to the public interests and void. The sole purpose of the 
agreement or combination must be the fixing of prices. That does 
not mean that the parties to it may not expect, and, for that matter, 
reasonably expect, to derive various benefits from such fixing and 
maintaining of prices. It does mean that the sole purpose of the 
agreement itself is to maintain prices. Now, no one has a right to be 
a party to such a contract or combination, and one who does become 
a party to it has no right to do anything to further its object, whether 
the thing so done would or would not otherwise be within its clear 
right. One who does something to further the illegal object, and in 
so doing injures and intends to injure someone else, has done wrong, 
and if that something Is done in the promotion or furtherance of a 
contract or combination in restraint of interstate trade, he has done 
something for which the person injured may require him to account 
In damages. 

Now, clearly under this statement of the law, the defendant can 
not be held liable under the first count, unless it was a party to 
a contract or combination or conspiracy to fix and maintain prices. 
Defendant denies it was a party to any combination, contract or 
conspiracy for such purpose. It says it merely notified the Jobbing 
trade what prices it thought were the lowest at which Jobbers could 
resell its product and^^roake enough return thereon to make it worth 
their while to push the sale of such product. It is admitted by the 
I^aintiff that with reference to most of the Jobbers, at least* there was 
no written and signed agreement on the subject and none couched 
in any formal or express terms, although it is in evidence that the 
defendant, suspecting the firm of Frey & Thomas, of York, Pa., of 
cutting prices, did ask them to enter into a formal written agreement 
to maintain prices, which draft of agreement has been offered in 
evidence ; but in that case no agreement was actually formed because 
Frey & Thomas declined to enter into it and, according to the testi-^. 
mony of Mr. Thomas, they have not been able to buy Old Dutdi 
Cleanser ffom defendant since, except^t the price at which it was 
usually sold to retailers. 

A number of Jobbers here in Baltimore have testified that they 
have for years been purchasers of Old Dutch Cleanser the 
defendant, and that they had entered into no agreement on the sub- 
ject, and some of them, at least, testily that they did not feel under 
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any oMIgatlovi, ettber moral or otherwise, to maiataSii such prices. 
Many of them said that they always had maintained them, and some 
qt them who so said did so because they would not have handled 
the goods at all If they could not have resold them at a figure at 
least A bissk as they received for them; and others give as an addi- 
tional reason that they are in the habit of respecting manufacturers’ 
wishes as to resale prices. Some of them say that they do not feel 
that they would be dealing quite fairly with the manufactturer or 
with their competitors if they did sell below the resale prices named 
by the manufacturer. 

There is no question that the defendant from time to time issued 
circulars to the trade, in which such circulars appeared statements 
like the following: 

” Our business, and especially the extension of the trade in these 
articles, depends mainly upon their success in the market, and we 
therefore consider it essential to make every fair effort to assure to 
each merchant a steady and reasonable profit. Uniform and fair 
Jobbing and retail prices and trading provisions accomplish this, and 
we further expect by such uniform sales promotion to gain a prac- 
tical benefit in increased business to ourselves, to the Jobber, and 
to the retail merchant, and to merit their united appreciation, good 
will, and support” 

And then in rather prominent type: 

”ln relation to wholesalers supplying one another. Important 
It is the intent of our selling provisions governing distribution from 
Jobbers’ stock (or drop shipments from factory for account of Job- 
ber) that the prices provided for different quantity lots, are to govern 
without exception. If wholesalers should sell other wholesalers or 
distributors at an intermediate price between Jobbers’ cost and the 
fixed retail price, special prices might thereby gradually be extended 
to semi-jobbers, to the ultimate restriction of our business. Any 
sales by Jobbers at special prices would have no other effect than to 
enable the purchaser, whether Jobber, large retailer, or otherwise, 
to demoralize prices and disturb the entire business in these prod- 
ucts. To prevent this [and the following appears in red type] it 
is therefore essential that we be the only ones to decide who is to 
buy at wholesale prices [there the red type ends], and it is for that 
reason the Jobbers’ sales to other Jobbers and distributors should 
be strictly at our published retail list or, in other words, at the same 
price at which the Jobber would sell to any retailer. This is a matter 
of so mneb importance that we deem It essential to bring it promi- 
nent to your notice by this means.” 

And then in red type in the same circular appears. ”01d Dutdi 
Cleanser and Dutch Hand^^Soap will be sold at Jobbers* prices to 
only sqdi Jobbers as strictly observe the retail selling prices in this 
list in all oi their resales, whether to their regular lotail trade or 
to other Jjobbers and distributors.” 
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The quotatioBui I ha^e made are in erldenoe in fb» dreolar dated 
October 1, 1912. There is another one in evidence dated January I. 
I 91 O 9 hut it appears in respects mentioned to be substantially, 1 
think, verbally identical with the one of October 1, 1912. TheM quo- 
tations are from a circular which is caUed ** Selling Price to Be^ 
tatters.” The same notice appears in a circular marked ” Jobbers* 
Cost*’ issued by the defendant under date of January.!, 1910. On 
April 6, 1914, there is in evidence a circular issued by defendant and 
called ” Distributing Agents* Compensation.** In this circular it is 
stated : 

”For the most practical and economical merchandising and dis- 
tribution to the trade we appoint distributing agents, the same being 
taken from business houses doing exclusive Jobbing trade. To insure 
the availability and success of their work, and of our important and 
constant national advertising, as well as in the interest of the trade, 
uniformity and equality as to terms, delivery, and price is essential. 
It is, therefoi;^ required of our distributing agents that they fully 
cooperate with us in this direction, as per terms, conditions, and 
prices laid down in our published General Sales List. The goods that 
we deliver to our distributing agents are for sale to our mutual re- 
tail trade, and is not intended that our distributing agents sell same 
to other wholesalers, as we are prepared to distribute through them 
in all cases on the terms and conditions of our published Sale Pro- 
visions. We especially desire to point out that this remuneration to 
our distributing agents may not be given away by them, wholly or 
in part, to any class of trade, either Jobbers, semi-jobbers, retailers, or 
consumers. Air quotations, bids, sales, and invoices should be at a 
rate not lower than laid down in our published General Sales List 
Quantity orders should not be booked or deliveries made, excepting to 
one buyer at one time, and- distributing agents should not entertain 
orders where pooling is known or probably exists. Discount: Not 
more than two per cent^for cash for remittance received within the 
cash discount period should be allowed. Gash discounts should not 
be allowed from quotations, bids, or orders, nor should it be deducted 
from invoice on the assumption that the customer will pay cash.** 

There can be, of course, no question here that the defendant did 
all that it could do to make dealers believe that it would refuse to 
sell them except at the price at which any retailer could buy, if they 
did not in all respects maintain the price list that it fixed, and it is 
in evidence that it did refuse to sell Jobbers whom it believed were 
not maintaining these resale prices, and on every bill sent to a whole- 
saler by the defendant there appears to have been stamped a notice 
that *'A11 your quotations, bids, sales, and invoices for Old Dutch 
Oleanser, either to Jobbers, seml-Jobbera, retailers, or consumers, 
diould be at a rate not lower than laid down in our publidied Gen- 
eral Sales List.” 

I should say a word here, perhaps, about the phrase ” distributer ” 
whii^ appears, some time between October, 1912, and April, 1914, to 
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beto mbstitated hy defendant In adverUBlng Uterature for tbe 
phrase ‘^ Jobber/* So .far as the tesUmony has disclosed, and so far 
as any of the jobbers who have testified are concerned, the change was 
w cha^ in name only. The goods were sold to so-called distributing 
agents just as they had been sold to jobbers, and I do not think you 
need pay any attention whatever to such a change of name. It fur- 
ther appears from the testimony that defendant did sell its goods to 
substantially all the wholesale grocers of Baltimore. There were a 
very few exceptions, and the reasons for them you have heard. It 
sold for years to the plaintiff, and it stopped selling plaintiff at the 
prices at which it had been selling to plaintiff and at which it con- 
tinued to sell to the other jobbers in Baltimore to whom it had pre- 
viously been selling, and it is perfectly clear from Mr. Prey’s testi- 
mony, and from the correspondence that passed between him and the 
defendant’s agents, that, no other complaint was made against him 
except that he had. cut the resale prices. You may reasonably con- 
clude that if there had been any other reason whatever for cutting 
him off, defendant would have offered evidence to show the existence 
of such reason, but none such was offered. I think you will be en-. 
tirely Justified in finding that the refusal to sell, If you shall find a 
refusal, or a discrimination against Prey, if you regard what the de- 
fendant did as a discrimination rather than a refusal, was due en- 
tirely to defendant’s belief that Prey had cut the prices and was likely 
to continue so to do. If you shall find that the plaintiff was cut off 
and that the reason for defendant’s refusal to sell it at less than the 
price at which sales were made to retailers, was his cutting of prices, 
you will have to inquire whether such action was taken by defendant 
in furtherance of the combination to maintain resale prices, if you 
shall find the existence of such combination. If one large wholesale 
jobber cuts prices on any considerable scale, quite obviously his com- 
petitors, the other wholesale jobbers, will have to do the same or 
cease to deal in the article. If there was any such combination, you 
may hold that it was necessary for its maintenance that defendant 
should in some way stop any large jobber from cutting prices, if it 
could, and you may, therefore, have little difficulty in holding that it 
was for the purpose of maintaining the resale prices fixed by it that 
it dealt with the plaintiff as it did. 

' In point of fact, there seems to be little room for controversy as 
to this first count on any possible question, except whether there was 
a combination, and as to whether what the defendant did with refer- 
ence to Prey was a refusal or a mere discrimination. I can only say 
to you that if you shall find that the defendant indicated a sales 
Idan to the wholesalers and jobbers, which plan fixed the price be- 
low whi^ the wholesalers and jobbers were not to sell to retailers, 
and you find defendant called this particular feature of this plan to 
their attention on very many different occasions, and you find the 
great niajoilty of th^ not only expressing no dissent from such plan 
but actually ooaperating in carrying it out by themselves selling at 
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the prices nanied, you may reasonab^ find flrom such fhet tbat there 
was aa greement or combination forbidden by the SheriAan 
Trust Act Of course you understand that the plaintiff must make 
out its case, and must satisfy you by a fair pr^aderance of the 
evidence that Its case is made out and if your mind on any issue 
in the case necessary to your determination is left so in doubt that 
you do not feel that the evidence preponderates on one side or the 
other, the defendant must have the benefit of it. 

In this case, however, there is not so much dispute as to ultimate 
facts, perhaps, as there is to the inference which can reasonably be 
drawn from the facts. Now the defendant says it never did refuse 
to sell plaintiff. It certainly did always offer to sell him Old Dutch 
Cleanser at the price at which, according to its sales plan, wholesale 
grocers like himself resold the Old Dutch Cleanser to retailers or 
other persons. Plaintiff says that was Intended to be a refusal, and 
In fact was so. Quite clearly if defendant had said to the plaintiff 
that he coulduhave Old Dutch Cleanser at $5 a case it would have 
refused to sell him because it would have known perfectly well that 
the plaintiff could not pay such a price for that article to sell again, 
so that there may be a refusal which takes the form of the naming of 
a price, which the person naming it knows to be prohibitory. Now 
in this case defendant did offer to sell plaintiff Old Dutch Cleanser 
at a price at which, buying in large quantities, it could, if it had sold 
in very small lots, have made some profit, for the reselling price to 
retailers in one case lots is $3.40 and in over 250 case lots it was 
$8.20, which latter price was that which defendant quoted to plain- 
tiff. It will be for you to say, under all the facts and circumstances 
of the case as they are in evidence, whether you believe that the de- 
fendant in naming the price it did to plaintiff desired and intended 
to prevent him from obtaining goods, or whether it merely sought and 
intended to get from him a higher price for its goods than it was 
willing to sell them foKto other persons in like case. If you think 
its purpose was to keep him from getting the goods, it was a re- 
fusal. If you think its real purpose was to sell him the goods, but 
at a higher price than it charged others in like cases, it would be a 
discrimination. 

If you shall find a refusal in furtherance of a combination to main- 
tain prices, you should find for the plaintiff under the first count, and 
it will then be unnecessary for you to give any attention to the second 
count 

I should say, and perhaps I have already said it that a combina- 
tion, contract agreement, conspiracy, or whatever you choose to call 
it does not have to be made in any formal way. If you know that 
1 want you to do something and you know 1 will not deal with yon 
unless you do that something, and you keep on doing it, thmre ma|^ 
be an agreement between us to do that very thing, thoni^ never m 
word has been said. In other words, you wiU understand tliat if 
tlie persons were acting deliberately, eadi knowing the purpose OC 
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the oOmt, uotually eoSpemtlng and working together to obtain the 
same result, then you can find that the agreement, or whatever you 
dstooae to call it, existed. 

The second count charges the violation of the Clayton Act, which 
makes it unlawful for any person engaged in commerce in the courSe 
Of which commerce, either directly or indirectly, to discriminate in 
price between different purchasers of comnioditles, where the effect 
of such discrimination may be to substantially lessen competition, or 
tend to create a monopoly in any line of commerce. There is no 
question that defendant did charge plaintiff more for Old Dutch 
Cleanser than it charged others in like line of business with plaintiff, 
and if you shall find, as from the evidence you may very well find, 
that the intent of such discrimination was to maintain the resale 
prices fixed by the defendant, you may well find that the effect of 
such discrimination was to substantially lessen competition, as you 
may find in view of the repeated warnings given by defendant in its 
literature that the discrimination against plaintiff would operate to 
make other jobbers and wholesalers fearful to indulge in any cpmpe> 
tltion in price in this article. 

If you shall find a refusal in furtherance of a combination to 
maintain prices, you should find for the plaintiff under the first 
count, and it will then be unnecessary for you to give any att^tion 
to the second count. In determining whether or not there is a com- 
bination of this kind I have described to which the defendant was 
a party, and whether or not its refusal to sell plaintiff was in further- 
ance of such combination, you must not allow your Judgment to be 
influenced by any economic or business views you may hold or any 
doubts that you may have as to the wisdom of the law. If you went 
into that field, you might have to go very far« indeed. One of the 
great problems of the modern day, and perhaps of all days, is pre- 
venting waste, in the process of getting goods from their original 
purchaser to the ultimate consumer. The problem is complex and 
dhficult in the highest degree. Such questions can not be fought out 
in individual trials, for in the nature of the case there would be 
almost as many conclusions as there are different cases tried. We 
must apply the law as it is, and so far as you are concerned, the 
law as it is you must take to be what I say it is. If I am wrong 
as to what the law is, the Appellate Court will correct the error. If 
I am right as to what the law is, and the law Itself is an unwise 
one. Congress alone can change it. Under your oaths of office you 
must enforce the law as the law now stands. 

If you shall reach the conclusion upon a preponderance of the evi- 
dence that the defendant was a party to such combination and tiiat 
to furthw its object it refused to sell the plaintiff Old Dutch Cleanser 
for such purpose, then it will be your duty to inquire what damage 
plaintiff actually suffered as a result of such refusal. If plaintiff 
had been able to obtain Old Dutch Cleanser from the defendant at 
the price at which other persons in like line of business in Baltimore 
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had i^tained it,* the evidence indicates that he would have bete able 
to have resold it to his customers at a profit He lost that prolU» be- 
cause he could not get the product from defendant, or lost port of 
the profit because he could not get it at a price as low as that paid 
by others. Now, how are you to determine how much Old Dutch 
Cleanser the plaintiff would have sold if he had had the chance to 
sell any? Well, during the three years preceding the time at which 
defendant took plaintiff off its preferred list, as it calls it, plaintiff 
bad bought and substantially sold some 6,658 cases, or an average 
of over 2,200 cases a year. The total volume of its business in all 
lines during that time averaged something like $1,800,000 a year, and 
during the period ifitervening between the time defendant took the 
action complained of and the institution of this suit, defendant was 
doing a business of perhaps one and a half million dollars a irear. 
7ou may not unnaturally conclude, in view of the high public favor 
in which the evidence seems to show that Old Dutch Cleanser is held, 
that plaintiff’s sales of Old Dutch Cleanser would have increased pro- 
portionately to that of the rest of his business. That is to say, that 
if it sold something in excess of 2,500 cases a year of Old Dutch 
Cleanser, you may find that during the period elapsing between the 
cutting off and the bringing of this suit, it would have sold some- 
where upward of 3,000 cases, and if you shall so find — and you are 
not bound to; it is entirely in your sound business judgment — ^you 
will have to determine what profit plaintiff would have made on such 
volume of business. He paid about $2.95 a case for it, less 2 per cent 
discount. There were some 103 cases which he resold at practically 
no profit, and he claims he sold most of the other 6,658 cases at $8.40 
a case. He admits that there was some cutting. He thinks it was 
made with only five i?ustomers. He is not able to tell what quantity 
these five customers took. As to them, it was sold as low as $8.15. 
He has said he sold almost exclusively in l-case lots, but defendant 
has produced a large number of orders which tend to show that he 
may be mistaken as to the small proportion of 5-case lots ordered 
by his customers. However, that may be, the testimony would seem 
to indicate that his average profit on what he sold was not more, and 
you may think if he had been able to obtain it, would not have been 
less than 20 cents a case, which on 3,000 cases, which you may esti- 
mate as the quantity he would have sold between the time he was 
cut off and the bringing of this suit, if he had had the chance to make 
such sales, would be $600. If you think that he would have obtained 
a higher average profit, you will increase the estimate of his damage 
accordingly. Of course if you think his profit would have been 
smaller, you will cut it down. After you have ascertained the actual 
damage, the law requires you to multiply it by three. If, for example, 
yen find that the plaintiff’s actual damage was $600, and decide that 
he Is entitled to recover therefor, you multiply that $600 by thvee^ 
and return a verdict for $1,800. 
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XUa mlt yraa t«oai^t. .ln May, 1915, two yean ago. PlalntUt 
tbloka it la entitled to danugea not only for tbe period before tbe 
suit was brought, but for these two years. The question of law Is 
a dose one and I shall adt you therefore in your verdict, if you shall 
find for the plaintiff, to find that Its damages up to the date of the 
bringing of the suit were so much, say for illustration $1,800, but 
only for illustration, and that for the two years since the bringing 
of the suit, in which tim you will find he would have sold between 
five thousand and six thousand cases, that his damage were so 
mudi. in each case, you understand, you first ascertain uhat the 
actual damage is, and multiply it by three. 

Now, gentlemen, while you are to take the law from me, there Is 
a tribunal In Richmond, and ultimately in Washington, that correds 
the very many blunders in the law that we judges down here make. 
On the law I am speaking eiv cathedra now and for your purposes 
I am. infallible. But on all questions of fact you are the sole judges. 
If 1 have Intimated any opinion upon the facts in this case those 
opinions are not binding on you except in so far as they commend 
themselves to your judgment. The facts are entirely for you to 
decide, and the responsibility rests upon you. 


LOWE MOTOR SUPPLIES COMPANY v. WEED 
CHAIN TIRE GRIP COMPANY, AND MOTOR CAR 
EQUIPMENT COMPANY. 

(District Court, S. D. New York. May 6, 1917.) 

[Not reported.] 

Shbbman Law — ^Damages Recovebabus Undeb fob Violation. — ^In an 
action for damages under the Sherman Law, the damages recover- 
able are the loss of profits that would have been made If the 
plaintiff had been permitted, as freely as the law says he should 
be permitted, to get his supply of goods to meet the needs of his 
customers." 

Manufactubeb Oan Not Gontbol Resale Price of His Pboduot. — A 
manufacturer can not, under the Sherman Law, control the resale 
price of his goods, whether they be protected by a trade-mark, a 
copyright, or a patent, or not, and whether sold by a jobber or by 
a dealer. 

Patent Dobs Not Give Owneb the Right, After Sale, to Fitbthxb 
Gontbol Patented Article. — ^The monopoly to sell, granted by the 
patent law, does not give the owner any right, after he has once 
sold a patented article, to control its further disposition, because it 
is a patented article, any more than if it was not a patented article. 


Syllabus by the compilera 
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ill Law. Actb^ by Lowe Motor Supplies Gompany^ 
agaiifist the Weed Chain Tire Grip Company and tbe Motor 
Oar Equipment Company, for damages sustained by reason 
the refusal of the defendant companies to furnish plain- 
tiff Weed tire chains, defendants having entered into a com- 
bination to fix and control the resale price of such chains, 
plaintiffs having failed to maintain the prices sp fixed. 

There was a verdict for plaintiff in the sum of $12,000. 

Louis Varhasis^ counsel for plaintiff. 

Charles T. Terry and E. W. McMahon^ counsel for Weed 
Chain Tire Grip Company. 

Charles A. Taussig^ counsel for Motor Car Equipment 
Company. 

CHABQE TO THE JURT. 

Mack, Circuit Judge. 

Qmtletum of the Jury: 

We are now reaching the conclusion of a rather long-drawn-out but 
important case. You have been yery patient, you have given the most 
careful attention both throughout the evidence and throughout the 
arguments of counsel ; and counsel on both sides have *very ably 
marshaled before you the evidence in the case as each of them views 
it, to his own interest, of course. That is natural, and it is the duty 
of couns^. But, both have summed it up in such a way as to make it 
unnecessary, I believe, for me to attempt again to review the facts in 
the case. 

It is my duty primarily to charge you as to the law which shall 
control you in your consideration of the evidence, and what I say as 
to the law must be accepted by you as sound. I may err. If I err, 
there are higher courts that will correct me ; but for the present my 
statement of what the law is must be your guide in applying the law 
to the facts. If I say anything as to what the facts are, or as to what 
condusions the facts in the case lead to, that is only an expr^ion 
of my personal opinion, and that personal opinion of mine as to the 
facts is not binding upon you, because, under OQr system of the trial 
of cases of this kind, it is for the Jury to determine what the facts in 
the case are, and it is for the court to say what the law is, 1 am 
(Matted to present to you a view of the facts. l am permitted to go 
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to express to you my opinion as to the facts, 
but In ttat reipect« if I do in the course of what 1 may say, expr^ 
opinions on those questions, they are only opinions and are not 
btnding upon you. 

Now, there are one or two matters as to which my attention htn 
been called In the latter part of Mr. Vorhans* address to yon, to which 
no exception was taken at the ‘time, but it is proper enough to say 
that there Isn’t any evldmice in the case that Mr. Sparks had been 
in thUi court room ; and there Isn’t any evidence in the case that Mr. 
Morris was available. The statement that he was in the Qourt room, 
as well as the statement on the other side that he had Just come over 
firom Philadelphia, are neither of them evidence in the case. 

I mention this because 1 am asked to do it, and very properly asked 
to do it, because your decision as to what the facts are must be based 
upon the evidence before you ; and when I say it must be based upon 
the evidence before you, that is both positive and negative. The posi< 
tive evidence before you are the statements of the witnesses and the 
documents that have been offered and have been admitted into evi- 
dence ; but there is also a negative kind of evidence which the Jury 
always has the right to consider, and that is, the failure, if there is 
any failure, on the part of any party to produce witnesses or to bffer 
testimony as to why they were not produced ; and if the evidence that 
is before you tends to make it appear to you that witnesses might 
have been produced and might have given helpful testimony, and were 
not produced, you have a perfect right to consider that fact, because 
it is a fact in the case, in its bearing upon the evidence that was 
produced. As, for instance, if one witness testified to a conversation, 
and the matter is of importance, and the conversation is not denied, 
and there is nothing in the evidence to show that a witness who 
might have denied it could not have been brought fon?v^ard to deny 
it if it were untrue, you have the right, not the duty, but the right, 
to consider the fact that such a witness was not brought forward, and 
no explanation offered for his not having been brought forward, as 
bearing upon the question of whether the witness who testified to 
that conversation told the troth or not. Now, I do not mean to say 
that because a conversation is testified to, and because the other party 
to the conversation is not brought forward, or if brought forward 
has not been asked and does not deny the truth of the conversation, 
that therefore you must consider the conversation true. Such testi- 
mony, while strengthened by this circumstance, is to be weighed by 
you like all otheir testimony in the case. To put it by a further ex- 
ample: One of the most serious questions that a Jury has to consider 
when there is a conflict In any testimony is. Where does the truth 
lie in that conflict? In other words. What we call the credibility of 
the testimony, W^, now, there are many guides in determining that 
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credibility. Naturally, you ask yourselves lirstf ** Is it Inhemtl^ 
probable that this is true?** Or is eonie ei;bianatibn that ib mide 
to show that some mistake was mhde, say in some written statement, 
is that explanation Inherently probable? Or, how does the man ap- 
pear when he is testifying? Does he give the appearance of frahk- 
ness such as would lead an ordinary man to believe that he is en- 
deavoring to tell the truth? Or does he give the appearance of 
evasiveness? Does he act on the stand as if Ue is trying to hide 
something? And, even that again is subject to explanation. A man 
may, because of his very nature, give a false appearance. Some men 
are extremely dull, and when they appear on the witness stand you 
may think at first that they are shifting, and that they are hiding, 
and that they are trying to conceal something, and yet the entire tes- 
timony may satisfy you that the man is not really trying to do that 
at all, but that he is dull, or that he is a fool, or that he is excited, 
or what not. And, so also, a man may on a particular day have had 
experiences, accidents or what not, that may cause an excitement at 
the time that may make his appearance really unjust to himself. All 
those things, all those human elements are matters for the Jury, which 
they have a right to take into consideration, and there are a good 
many others still, In determining whether a man is telling the truth, 
whether or not one is mistaken, or whether, on the other hand, one 
or the other is deliberately lying. 

Now, of course, it is humanly possible for two men to go out on the 
street, and an accident happen, and one man, because of his human 
endowments, may see every little thing that happened, and another 
man may only see one-tenth of what happened. Then both of 
them may come on the witness stand, and one may testify to all 
the things that happened, w'hile the other may say, ** I didn’t see that ; 
J don’t believe it is true” ; and he may even say it didn’t happen, be- 
cause he didn’t see K; he thinks it didn’t happen, and he may be 
absolutely honest. In'^ other words, those are the possibilities of 
human fallibility in observation and in testimony, and it does not 
follow necessarily, because there is a conflict in testimony, that either 
pai^ has deliberately lied. But, on the other hand, it does of ten 
happen in the trial of cases, and particularly where there is a con- 
flict in the testimony, and particularly where it is not a matter of 
observing a hundred things, but of some specific thing, that one or the 
other is deliberately lying about it If you should come to the con- 
clusion in this case that any witness has gone on the stand and has 
deliberately, knowingly, and willfully testified falsely to some mate- 
rial matter in a case, you have the right— you haven’t got a duty— you 
can weigh the thing again, but you have a right to disregard every- 
thing that that man says, to treat him as an unmitigated liar, if you 
believe that that is so. 
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Now^ there la no absolute rule of law» as you see, about these 
things. These are only human guides. I am only really trying to 
point out to you some human psychology In helping you to Judge the 
testimony of each of these witnesses. 

Another element that enters Into human testimony Is the Interest 
that a man has In the outcome of the case, and one’s Interest may 
unconsciously affect his testimony; It may unconsciously affect his 
memory. And It may consciously affect his testimony or his memory. 
Now, you have seen these witnesses except those whose depositions 
have been read. You, as men of affairs, must make up your minds, 
taking these and any other guides that you think fair and proper In 
sizing. up what each one said; and you must come to the conclusion 
from that where the truth lies, both in the case of conflict and even 
where there was no conflict, because the fact that a man Is uncon- 
tradlcted as to anything or everything does not bind you, of course, to 
accept what he says as true. 

As I said a few minutes ago, if you consider that that man, un- 
contradicted as to a good many things, has deliberately lied to you 
as to some important thing, then you can waive aside the things as 
to which he is uncontradicted, if you think that those things are not 
true, from your consideration of the entire case. 

I emphasize these matters because there are conflicts in this case 
that have got to be resolved. They have been marshalled before you 
by the attorneys, and It is up to you to consider the degree of credi- 
bility that you are to attach to the sayings of each one of these wit- 
nesses. 

Of course letters written in the due course of business transactions, 
and without any evident purpose of preparing for a law suit, are 
more faithful recorders of what has been going on at the time than 
the human memory. If a man writes a thing out and hasn’t any 
purpose to color the transaction at the time, and there is no obvious 
motive at the time in lying, that is ordinarily pretty good evidence 
of what it recites. Then again, where there is conflict between writ- 
ing and oral statements, memory, you have the right in weighing the 
matter to consider that fact. Now, of course, on the other hand, men 
frequently use the written word not to express but to conceal thought. 
Hen put something in writing very often in order that they may 
afterwards say, ** Why, see here, this was my understanding, or our 
understanding,” whereas really they didn’t have any such under- 
standing at all. They were merely creating lies. That also is a 
factor to be copsidered by you In determining whether writings 
really express understandings of both or either party, or whether 
they are m^e subterfuges. 

Now, after you have considered the evidence in the case in the 
light of this question of the credibility of the witnesses, and based on 
that have reached or endeavoring to reach conclusions as to what 
the facts In the case really are, there la one Important rule of law 
that affects most seriously the verdict. That is this : What we in law 
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call th& burden of a case ts on the man wbo brings tbe caM This 
Lowe Motor Supplies Company comes Into this court, and it makdii 
certain charges against these two defendanti^ hnd it asks you 
to say that the defendants are guilty, and second, to say that throned 
those acts the Lowe Motor Supplies Company has been damaged, 
and thirdly, to say as nearly as you can estimate it as it is not a 
matter of mathematical certainty, how much they have been damaged. 

Now, suppose when you have weighed all the evidence you say, 
** These scales weigh about evenly ; we don’t know whether the de- 
fendant is guilty or not.” Now, the law has got to say what you shall 
do under those circumstances; it has got to lay down some rule, be- 
cause you can not simply come in here and say you don't know whether 
they are guilty or not. Of course it is your duty to make every 
endeavor honestly to come to an agreement, because after all these 
days of trial it is a serious matter for a Jury to disagree. I do not 
mean to suy by that that even if one of you has an absolutely com- 
I)elling conviction that the other eleven are all wrong, and thdt he 
can not In conscience Join with them, that it is his duty to deny his 
own conscience. Of course that is not your duty, but it is your duty 
to give heed to the arguments of your fellows in your consultations, 
to carefully consider what the others have been led to believe by the 
evidence, to recognize the importance of Juries coming to some con- 
clusion one way or the other based on the evidence, and not from 
mere obstinacy to. stand out for a position when reason says, ” In 
all probability, my colleagues are right, and I cannot say that my 
conscience compels me to say that they are wrong.” 

Now, passing that point of disagreement among yourselves, and 
assuming that after the arguments between yourselves and the con- 
sideration of the entire case, you as a Jury say, “Well, we doubt; 
the scales weigh evenly; we don’t know whether they are guilty or 
not.” Then the law 'lays down the rule that guides you, and you 
must find that they are not guilty. Now, that may seem to you more 
or less arbitrary, but the reason back of it is that the plaintiff comes 
in here and he asks something positive. He asks that a defendant 
shall pay up for some wrongs done, and he must prove that they 
have done the wrong, and therefore If you are in doubt* on the 
conclusions 'you have to say to the plaintiff, ” You have not proved 
that the defendants have done this injury, and therefore we can not 
give you anything.” The form of saying that you can not give hlfil 
anything is the same as the form where you are convinced that the 
defendant is right, namely, you must find for the defendant. So, if 
you come to the conclusion that the defendant is not guilty of the 
charge made against him, or if the thing weighs evenly in your minds 
as to whether they are guilty or not, then it is your duty to bring 
in a verdict of not guilty. But, on the other hand, if yoii beiiev^ 
aft^ weighing all the evidence, that ^e weight of the evidence is in 
fSavor of the plaintiff, if the scales on which you have put all tbit 
testlBioDy, all this evidence, as I said before, the positive and the 
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negatiTO, the actual and the absent, if those scales tip down in favor 
of tibie plaintiff, no matter how little they tip, then it is your business 
to find the defendant guilty. 1 say no matter how little they tip. 
In different kinds of cases we have different rules, and I emphasize 
this because some of you gentlemen may have sat in criminal cases. 
Before you can find a man guilty of a crime in a criminal case a 
Jury must be convinced beyond a reasonable doubt that he is guilty. 
It is not merely that the thing turns evenly in their minds, and then 
they find him not guilty; it is up to*the Government and the State, 
in cases of that kind, to take* away all reasonable doubts that the 
Jury might have. Now, that is not the rule in a civil case,^ and even 
if a civil case is based upon a charge of illegal acts, the case is not a 
criminal case because of that ; the case is still a civil ease, whether it 
is Illegal acts or whether it is negligence^ or whether it is a breach of 
contract, or anything else. In a civil case on a question which will 
result in damages, and not imprisonment for a crime, or a fine for a 
* crime, the plaintiff must not satisfy you beyond a reasonable doubt, 
but the plaintiff must satisfy you by the weight of the evidence. 
That is, the scales must turn in his favor before he can win, and 
if they do not turn in his favor, tif they turn in favor of the defend- 
ant, if they hang evenly balanced, plaintiff loses — and that applies 
not only to the question of whether the defendant is guilty or not, 
but it applies also as to whether the plaintiff has been damaged by 
those wrongful acts. 

The charge here is that these defendants had codperated. Joined to- 
gether, technically conspired to commit acts that our law forbids, and 
which, therefore, are illegal ; that is, unduly to restrain interstate 
commerce, and by reason of that undue restraint of interstate com- 
merce, which the plaintiff charges the defendants to be guilty of, 
the plaintiff has been damaged. Now, it does not make any difference, 
in the final result in this case, whether the defendants have or have 
not been guilty of restraining Interstate commerce, unless this plain- 
tiff has been damaged by any such restraint, because, as 1 said before, 
this is not a criminal case by tlie United States Government to punish 
them for unduly restraining interstate commerce. The Government 
has a right to try that question in a criminal proceeding or in other 
proceedings, if it wants to; that is up to the Government to say; but 
Just as the Government has the right to test that question in the 
courts, and to secure punishment if a Jury finds the defendant guilty 
of that crime, so, under the law, any private individual who is injured 
by such undue restraint of trade has a right to bring a civil action, 
and he has a riifiit to bring a civil action that»i8 a little different from 
ordinary civil actions. Ordinarily if a man hurts you, injures you, 
whether he breaks a contract with you. or whether he is negligent 
and you are injured by his negligence, or what not, .ordinarily all 
that you can recover are the actual damages that you suffer. But 
this is a peculiar kind of an action, because the statute expressly 
says, if the defendants are guUty and if you have suffered damaga^ 



HOST BBPOBIBIk 
Ohatge to tbe Jury. 

and If you i>i:^e to the Jury what those damages are^nd I will coine 
to the question of how you are to determine that later on— then It 
is the duty of the Jury to give you three times the amount of the 
actual damages that you have suffered. But the point that I am on 
now is that the plaintiff must satisfy you, by turning the scales In 
his favor, that these defendants have unduly restrained interstate 
commerce, and they must satisfy you, secondly, again, by turning the 
scales in their favor, as I pointed out to yoU'^ before, that they have 
been injured, matwially injured*; I mean injured in a money way by 
such guilty acts if you find that they have been guilty of the acts; 
and, thirdly, the plaintiff must satisfy you, again by the weight of 
evidence, what his damages are. Now, of course, that does not mean 
that he has to figure out to a penny Just what he has lost; it does 
not mean, on the other hand, that unless there is some basis in the 
evidence from which the Jury, as reasonable business men, can make 
a reasonable calculation, that they have a right to give a pure guess 
and say, “Here, this defendant is guilty, plaintiff clearly has been 
damaged, we will Just give a guess as to how much these damages 
probably amounted to”; that would not be performing your duty. 
You do not have to mathematically* be able to figure out, but you 
have to, as reasonable, common-sense business men, be able to say, 
in all probability, to this extent, at least, the damages are so much; 
and in a case like this, if you get to that question — and of course you 
won't get to that question until you first say that the defendants are 
guilty and the plaintiff has been damaged — if you get to that question 
the damage that is charged is the loss of profits that would have been 
made if the plaintiff had been permitted, as freely as the law says 
he should be permitted, to get his supply of chains to meet the needs 
of his customers. 

There are a number of elements that enter into that calculation : 
First, what is the reenable needs ; what in all probability were the 
reasonable needs of this business during the period within which, if 
you find that there was any such period, they were, by the defend- 
ants’ wrongful acts, if you find that the defendants committed the 
wrongful acts, prevented from getting the chains. 

As I said before, the ultimate facts are for you to determine, but 
let us assume that you find that the defendants were guilty and that, 
by their methods, the plaintiff could not get the chains that he needed, 
say, from December 1, 1918, to the date of this suit, October 13^ 1915. 
Of course, it is impossible mathematically to demonstrate how many 
chains he could have sold during that time, but there are various- 
guides which you may consider in determining the probablities. You 
may take into consideration the business as it had existed and had 
grown, say, from 1910, down to December 1, 1918; you may consid^ 
how not only the chain business had grown, but the entire business 
had grown; you may consider what the proportion of the chain busi- 
ness was to the entire business, say in 1918 and In 1912 ; you may ann 
aider how the entire bustneie had grown after December 1, 1918, end 
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fran that tlme^n down to the date of the trial; you may consider 
wbethmr or not, and form your own conclusions,* in all probability the 
chain, business would or would not have grown In the same degree, 
or in some other degree, or whether, because of any difficulty in get- 
ting enough chains, it might not have growb as much during the par- 
ticular iNirt of that period. These are elements in the evidence on 
which you could base a calculation as to what, in all probability, the 
chain business of this plaintiff would have been during that period. 

Thmi there is the second element, how much profit they could have 
made. The profit that a man makes in his business depends ultimately 
upon at least two factors, namely, the gross profit — that Is, the differ- 
ence between the actual cost and the actual selling price of the par- 
ticular goods — ^and the general expense attached to the dealing in 
those goods, to the securing of them, to the handling of them, and to 
the disposition of them. It Is for you to say, from the evidence, if 
the opportunity to secure these goods in the open market, to the ex- 
tent that the law says the market should be open — and I will come to 
that later on — ^had been given to this plaintiff, how much it would 
have had to pay for the goods. Would the plaintiff have had to pay 
the list price less 40, 2, and 5? Gould they have gotten all they wanted 
at that time? Would they have had to pay the list price less 40 and 
2? Gould they have gotten all they wanted at that price? Would 
they have had to pay the list price less 331 and 2? Gould they have 
gotten all they wanted at that price, or was there some Intermediate 
price at which they could In all probability have gotten what they 
wanted, or was it some higher price which they would have had to 
pay to have gotten what they needed in their business? As 1 say, 
I will discuss the legal questions which bear on that later on; I am 
now only going into the method of determining the damages, if you 
should reach that point; but, of course, the question of what they 
would have had to pay to get their supply if the market had been as 
unhampered as the Ihw as I shall give it to you hereafter may have 
required it to be, will necessarily be the first element in considering 
what their gross and what their net profit, if any, would have been. 

The second element that would have to be considered would be 
what they would have sold these goods at. Now, of course, they 
could have sold them at whatever they pleased, but that is not the 
point They were in competition with the rest of the world, and 
that in und of Itself, puts a limit on the sale price naturally; and 
they were in competition with the rest of the world, which had prac- 
tically established certain discounts, depending upon the character 
of the business that was done. The general custom, as you heard, 
was to give 83i per emit off to dealers when they bought in quan- 
tities of a dosen or more, and 25 off to dealers when they bought in 
lesser quanttUes, and list prices when they were sold ordinarily at 
retail ; and even then a good many people, as you heard, wen* 
aoeustomed to give chauffeurs a.commission, and whether tiiat is right 
or wrong, proper or improper, is not the question now. The ques* 
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tlon is, wlii.t tlkese piartles were doing and how it wotid haw afEected 
the net bnaineas result, the net monesr result. Now, it nay he hard 
to say what these parties would have bou^t them at and what they 
would have sold them at, but you have some guides in the testimony 
on which you can do more than guess, on which you can or you may 
be able— I don’t say you necessarily can, it is tor you to say whether 
you can or not— but on which you may be able to base a Ihir and 
reasonable estimate. 

They have said that people outside of New York— some of them, at 
least — ^were ready to give them goods at 40 per cent off. There 
wasn’t anybody, so far as I remember the testimony, that was ready 
to give them more than 40 and 2; there was nobody ready to give 
them 40, 2, and 5. So that the best they were able to secure from 
anybody was 40 and 2. 

Now, based on the testimony, it is for you to say whether they 
could have supplied all their needs in that way; whether anybody 
would have, as a business transaction, for the sake of the 5 per cent, 
if he was getting 40, 2, and 5, been willing to sell to a big customer 
at 40 and 2 if he was unhampered in his selling. If you believe 
that these people who were getting 40, 2, and 5 would have been and 
were, based on the evidence, entirely willing to sell a customer like 
the Lowe Company at 40 and 2 and let Lowe pay the freight, then 
of course that would have been the price at which he could have 
secured them. If, on the other hand, you believe from the evidence 
that in as unhampered a condition of the market as the law may 
require, he would have had to pay 33i off, or 334 and 2 at least for 
a part of his goods, and for such part as you may believe he would 
have had to pay that for, then that would be the determining pur- 
chase price which would enter into your calculation, and so on^ based 
on the evidence that has been presented to you. 

Now as to the selling price, you have had not exact figures, but esti- 
mates; you have hhd estimates, first as to the relative percentages 
of the wholesale business, of dozen lots and less than a dozen lots* 
and of the retail business as it had been in the past and as it was 
in other tilings during the period in question. It is for you to say 
whether, in your Judgment, those estimates are fair and proper or 
not; whether the party who testified to them, or the parties were 
really competent to Judge; and whether^ in your Judgment, th^ made 
an honest estimate or whether they did not But to the extent that 
you believe that they made an honest estimate, or to the extent that, 
based on the figures of the past you yourselves feel that you can 
give a fair proximate Judgment as to the probabilities during the 
period in question, if the market had been in as unhampered condi- 
tion as the law required, you would have a right to make tiie estUnate 
as to what would have been realized from such an amount of pur- 
diase as reasonably could have been obtained and have met the needs. 
cd titis business and then, subtradingj^ne from the ottier, you would 
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have gotten the gross profit* if any* that in all probability they would 
have made. 

So then* in detmminlng whether* after finding a grom profit* there 
is anything left* you would again have to consider what the expenses 
to the business were. Of course, as you know, some men sell their 
goods for more than they pay for them, and at the end of the year 
they haven’t anything 1^ except a minus quantity ; that is because 
the cost of conducting their business is greater than the difference 
between the purchase price and the selling price on the articles. Those 
men go to the ground pretty quickly. On the other hand, the man 
who is successful gives only a part of that difference l^tween the 
cost and selling price to the so-called overhead expense; that is* to 
the general expense in conducting his business* and after he has done 
that, whatever he has left is his profit 

Now you heard what the profits were during this period and the 
preceding period, and you heard an estimate of what in the Judgment 
of the witness would be a fair proportion of overhead expense to be 
charged against the chain business; and you heard the reasons why, 
in his Judgment, the chain business should not be charged with its 
pro rata part of the overhead expense but with only 25 per cent of 
its pro rata part. As I said at the time the evidence was admitted, 
the question is how much any one department in a business, or any 
branch of a business ought to be charged with the general expenses 
of that business, If for any reason you have to divide those expenses 
as between one part and another. Of course the ordinary business 
man, conducting his business, who has not distinct separate depart- 
ments, does not attempt to make any such division, but there are lines 
in which such divisions are made. For instance* railroads are re- 
quired to say what should go to the passenger and what should go 
to the freight, and the Interstate Commerce Commission has pages 
and pages of forms that attempt to get that itemized down to the 
last penny, and yet it is humanly impossible to divide it accurate and 
exactly between the two. 

But we are up against the necessity, that is, if we get that far — 
we would be up against the necessity of doing that sort of a thing 
In this case as to the chain business. It is for you to consider whether 
this witness gave an honest estimate; whether he was competent to 
give an honest estimate ; whether you believe you should rely on that 
estimate ; whether, as business men, you believe that you can form a 
better estimate; whether some or all of the considerations that he 
gave which led him to come to the 25 per cent conclusion, are right 
or not right; whether you want to reject them all or whether you 
want to reject some of them, and how your rejection would affect the 
total result* as nearly as you can come to any such conclusion. I say 
it is really a matter of more or less expert Judgment* although a 
business man can form a competent opinion as to such things. For 
instance, the fact that you can add a certain department to your 
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budiness without increasing the overhead expenses would not justlliir 
you in charging no part of the overhead expenses to that new depart- 
ment When you come to a case like this and you have to determine 
what the profits are, if any, in that new d^rtment, that is not fhir. 
The fact that you can add something on without its costing you any 
more, does not make that department cost you nothing; it still coits 
you and you would have to divide up on some fair baMs of division 
as between all the others; each of the others would cost you that 
much less as you charge that department with some part of your 
expenses. So that particular system, if that was adopted, would not 
be a fair basis of division. On the other hand, if the entire business 
requires advertising In a catalogue, and if the chain business were 15 
per cent of the entire business, and if its share of the advertising 
were 1 per cent or one-tenth of 1 per cent, or what not — am not 
giving you the figures, I am only giving you an example — ^then of 
course it would not be fair to the chain department to say that the 
chain department should bear 15 per cent of the advertising expense. 
I merely give you these as examples, to put it up to you to determine, 
as business men, in how far you believe the estimate, the opinion on 
this question to be sound, if honest, and whether or not you believe 
it to be honest, and if not, what, as business men, you yourselves can 
say on the subject if you can say anything — because you have to be 
able to say this is more than a mere guess ; this is an approximate 
result based on genuine business methods. So much for those con- 
siderations. 

We come back to the vital and fundamental question. Have these 
defendants committed the wrong which they are charged to have com- 
mitted and which is charged to have resulted in this damage to the 
plaintiff? 

Opinions of business men differ very widely in this country on what 
is the best policy for (he country in merchandising articles. There 
are a great many people who believe that a manufacturer getting 
out his own articles should have the right to say 1 want this arti- 
cle sold at a definite stated price, and I won’t let anybody sell it at 
less than that price; it is going to hurt me to have it sold at less 
than that price. If I can put it all over the country and If I can 
assure everybody who handles it that when he pays me $3 and when 
I put $5 as the price, that he is going to make $2 and that the cus- 
tomer who wants that article has to pay $5, whether it comes to 
John Brown or John Smith or to anybody else ; ” I say the manu- 
facturer can well believe that under such a system he will tremen- 
dously Increase his sales; and he can well believe and many people 
in this country do believe that price cutting Is very pernicious and 
detrimental; that the manufacturer can not market his goods with 
the same efficiency under a prlc^cutting regime as he could if he was 
permitted to control the price at which, these articles could be sold. 
And th^ have been frequent attempts, never-^ding attempts, to 
have that principle adopted by law as the policy of this country; 
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and, aa I aay, there la no qneatlon but the people are divided in 
<q;iinion aa to ita adviaability, and there la no question, too, that all 
thoae who are going to profit by the one rale are in favor of it and 
all those who are going to profit by the other rule are in favor of 
the other rule, and ihe people who are not going to profit either 
way are divided as to what is the best thing for the country. 

But'it is not for you or for me, in this case, to base our conclusions 
on whether we think that principle is sound, or the other principle 
is sound, because the law of the country has been settled, and it has 
been settled the other way; and until Congress changes the law you 
and I, in the trial of cases, are bound by what the law actually is; 
and under the law that was in force during the time in question 
(and I am not going to discuss what the law was before that because 
it is Immaterial, utterly immaterial in this case, whether the law was 
(dear or whether it was not clear; and whether it was one way or 
whether it was the other way, the question is what was the law dur- 
ing the period now in question), the law during the period now in 
question was and is that a manufacturer can not control the resale 
price of his goods, and it does not make any difference whether it is 
an ordinary commodity that anybody could manufacture or whether 
it is something that has acquired a peculiar value because of his 
name connected with it, his trade-mark on the article, or whether 
it is something which nobody but he can manufacture, because he 
has been given a copyright on it, or whether it is something that 
nobody but he can manufacture without his consent because he has 
been given a patent on it. They are all alike; the manufacturer can 
not legally control — I mean legally control throughout the country 
by any general scheme to control and to prevent such competition in 
the article as to the prices at which they should be marketed, whethm* 
by jobbers or by dealers, the resale price. 

Now, a patent gives a man a certain monopoly Just as a trade-mark 
gives him a certain monopoly. Trade-marks differ from a patent be- 
cause a trade-mark really, in effect, merely means that I made these 
goods; anybody else can go out and make the same goods. John can 
say this is John’s goods and Henry can say this is Henry’s goods, and 
just because they are John’s goods people may be willing to pay more 
than just because they are Henry’s goods ; and the goods may be ex- 
actly the same, and yet John has a certain kind of monopoly on 
John’s goods because they are his, because he has made them. A 
patent monopoly is something different. A patent gives a man a right, 
the sole right, .to make that article. Nobody else can do it without 
his consent and without his license. That monopoly, unlike most 
monopolies, is perfectly legal and perfectly valid; instead of being 
denounced, as many monopolies are, it is encouraged by the laws of 
this country, and it has been to the redounding benefit of the country 
that patents have been encouraged and fostered. But that monopoly 
is not as broad as a good many people thought it was or, perhaps, 
stm think It is. 
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The peculiar thing about the patent monopoly ia that you can pre- 
vent anybody else from making your artide and you do not even have 
to make it yourself. If you can get a patent on a Weed chain, we 
will say, the result of the monopoly that the law gives you is that 
you can keep Weed chains out of the market ; you do not need to make 
them, and still you can prevent other people from utilizing your pat- 
ented idea. That is a tremendous power, but it is a perfectly legal 
power. The limit to that power, however, is this: That if you make 
the article, or if you authorize somebody else to make it and if, having 
made it, you put it on the market and sell it or authorize somebody 
to put it on the market by selling it, when the goods get into the 
hands of your first purchaser they are Just exactly like all other ar- 
ticles ; they stand on an equality ; you can not tie up that article after 
you have sold it any more than you can tie up a pound of sugar after 
you have sold that. It is then free, so far as restraint of trade is ccm- 
cerned, from the patent monopoly. 

You have a monopoly not only to manufacture ; you have a monopoly 
to sell ; you have a monopoly to use ; and there has been considerable 
confusion heretofore, and up to the time that we are interested In^ or 
nearly up to that time, and in some resp^ts since that time, as to the 
limitations that this right to sell and to use — this monopoly right to 
sell and to use gives to a patentee. But this much is clear — at least, it 
will be for your purposes. This much is dear, that this monopoly to 
sell does not give you any right, after you have once sold, to control the 
further disposition of the article because it is a patented article, any 
more than if it was not a patented article. Tour monopoly is to manu- 
facture ; your monopoly further, after you have manufactured, is to sell. 
If you have manufactured, you can give somebody else a monopoly 
to sell that which you have manufactured, but that does not mean 
that you can sell him what you have manufactured and still give him 
a selling monopoly because of your patent rights, because the moment 
you sell him what yoihhave manufactured you have exhausted your 
patent monopoly ; after selling, and when they reach his hands, they 
are Just like any other article. But if you do not sell the article that 
you manufacture under your patent ; if you Just hand it over to him 
as your agent, then you can give him the same selling rights that you 
yourself, as the patentee, would have. 

Now, in this case there is no question of the Weed Chain Company 
handing over any of its patent monopoly to the Motor Car Eiqulpment 
Company. In this case there is no question of any agency in the 
true sense of the word between the Weed Chain Company and the 
Motor Car Equipment Company. The transactions between the two, 
so far as the evidence in this case shows, involved a sale by the 
Weed Chain Company to the Motor Car Equipment Company, what 
is called an exclusive agency or an agency, whether exclusive or not, 
practically an exclusive agency, under the testimony, of the Motor 
Oar Equipment Company for this metropolitan district — although the 
testimony shows that at least one taxicab company or garage com- 
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pany. If not others, bought direct from the Weed Chain Company. 
But this practically exclusive agency was an agency only In the 
sense that under the arrangement between the Weed Chain Company 
and the Motor Car Equipment Company, the Weed Chain Company 
practically was not to have direct dealings, with certain exceptions, 
with people in this metropolitan district, but It was to refer them to 
the Motor Car Equipment Company and the Motor Car Equipment 
Company was to deal with them; in other words, the Motor Car 
Equipment Company was the distributor of the product of the Weed 
Chain Company, not because it was an agent of the Weeii Chain 
Company, but because it was a purchaser of the Weed Chain Company 
products, and because, practically speaking, other people were not 
sold to by the Weed Chain Company in this particular district after 
December 1, 1913. 

Now, in and of Itself there Is nothing wrong in a manufacturer, 
whethei* of a patented article or of an unpatented article, adopting 
any particular method of marketing his product; In and of itself 
there is nothing wrongful In the Weed Chain Company determining 
that it is not hereafter going to market its product through Jobbers, 
but is going to sell direct to the consumers. A man has a perfect 
right to say, “ I fix the price of my product ; I want to get It into 
the hands of the consumer at that price ; there Is one way in which 
I can succeed. I will sell to everybody alike, for his own use; more- 
over, I will sell one article to each person; I will not sell him any 
more than he needs for his own use.*’ That is perfectly legal, per- 
fectly proper, if a man wants to do it. Of course, we would not do 
much business in this country if people adopted any such archaic 
system. Practically speaking, of course, they do not do it, but a 
man has a right to do it if he wants to. He has a right to cut out 
the Jobbers if he wants to and deal only with dealers, sell only to 
the retail store, because they are the ones that come into direct 
contact with the consumer and because he believes he is going to 
sell more and that he is going to be able better to keep up bis prices, 
to get the public to pay the prices that he figures they ought to pay, 
and he has a right to deal only with dealers if he wants to; or he 
has a right to deal only with Jobbers if he wants to ; if he thinks that 
the business can best be conducted, at least his business can best be 
conducted, by dealing only with people who sell only wholesale or 
primarily wholesale, he has a perfect right to do that and say 
will not deal with dealers,” or he has a perfect right to. say ” I will 
only deal with one house ” — ^whether in the whole country or whether 
he divides the country into districts — and in my Judgment he has a 
right to say, if there is no other illegality in it, that in one part of 
the country he is going to deal with consumers only ; that in another 
part of the country he is going to deal with dealers only; that in 
another part of the country he is going to deal with Jobbers only; 
and that in another part of the country he is going to deal with one 
house only. 
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In all that, there ie nothing inherently illegal, if that la the way 
he can best and most efficiently market his article. There is no law 
that I know of that forbids him to do it ; and so, too, If he deals, as 
in this case, in the metropolitan district with the one house, that 
house again has a right to formulate its own policy — ^how it is going 
to market its goods and whether it can best deal through Jobbing 
houses, or whether it can best deal through dealers or through both 
at different rates or at the same rate or directly to the consumer. But 
these plans can not be made the basis of a scheme undidy to restrain 
interstate commerce, and it is an undue restraint of interstate com- 
merce to tie up or to attempt to tie up, whether by contract or by 
threat, or by a practical threat of cutting off, attempt to tie up com- 
petition, attempt to compel the people to whom the goods have been 
sold and who own those goods, to market them at this, that, or the 
other certain definite price. 

And if these things which a man has a perfect right to do are done 
as part of a general scheme unduly to restrain competition as between 
the parties who are to own these goods and their subsequent market- 
ing of them, the scheme is illegal and the steps taken pursuant thereto 
are illegal, and if they result in damages to any person, he may 
bring such an action as is here brought Now, I have said unduly to 
restrain competition ; I have said that a manufacturer can divide up 
the territory and designate one person in each territory to whom, 
alone, he will sell his goods. Of course, if he merely puts his goods 
into the hands of that person as his agent, then he himself is acting 
through that agent and, through that agent, he can do the same thing 
he could have done originally. But that is not this case. He can go 
further than that ; he can, as I say, designate one person in each dis- 
trict; he can not compel that person to agr^, and if there is an 
agreement or understanding between them, and if the designation is 
based on the understanding or agreement between them, whether it 
is in writing, whether It is by word of mouth, whether it is by look- 
ing into each others eyes or in any other way in which men come to 
an understanding or agreement, if it is under an agreement that the 
manufacturer shall control the policy as to the resale price, or that 
the first purchaser shall control and the manufacturer shall assist 
him in controlling the subsequent resale price to the people to whom 
he s^ls, the agreement is illegal because it is in restraint, and it Is 
in undue restraint of interstate commerce. 

It may be illegal in another way, however, and it may unduly re- 
strain commerce in another way. Suppose the country were divided 
up, like the country is divided up, for the purposes of our Federal 
courts, into nine circuits, and one dealer is appointed or one distrib- 
utor is appointed in each of these nine circuits, and the goods are 
sold to that distributor in that drcuit That distributor can fix 
1^ own price at which he is going to sbil those goods, and he owns 
thoee goods, and, unhampered, he can s^ them wherever he pleases, 
at least wherever he pleases in this country; he can engage In inter- 
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state commerce in those goods. Or, to malce the example better, 
instead of nine circuits, suppose there is a distributor appointed in 
each one of our States. Now. that distributor, if he owns those 
goods, can. as I say, as a matter of law, fix his own price at which 
he is going to market those goods, whether he markets them through 
Jobbers or dealers or direct to the consumer ; he can sell them any 
place that he pleases because they are his, and if these 48 distribu- 
tors or any part of them were to get together and, for the purpose 
of preventing competition between them, and particularly preventing 
the Clotting of prices, because that is what competition is apt to result 
In, in either better prices for the consumer ultimately, or better serv- 
ice. or what not — if, for the purpose of preventing the competition, 
any two or more of these people were to get together and agree not 
to invade one another’s State and to restrict his dealings to his own 
State in which he happens to have his place of business, that agree- 
ment would be an illegal restraint of trade between the States in 
that article, and the fact that it is a patented article would not save 
it from illegality; and the fact that the patentee could originally 
have given a territorial license to each person in the 48 States, giv- 
ing him the sole right to manufacture and sell in that State, would 
not enable these <lealers to get together in that way. Nor would it 
enable the manufacturer, in appointing those dealers, to exact from 
them an obligation similar to that which I have Just spoken of and 
which I have assumed to exist between the dealers themselves, be- 
cause if these dealers can not agree among theinsolves that each of 
them is going to stick to his own territory and not invade the other’s 
territory, and thereby suppress competition in interstate commerce in 
this article, the manufacturer can not exact or compel, and an agree- 
ment or understanding between them aimed at exacting or compelling 
the restriction of the owner of the property to whom the article was 
sold, one who has paid his money, who owns it, to any particular 
territory in the disposition of his property, is illegal under the Sher- 
man Act. 

Now, gentlemen, it is for you to say what the facts in this case 
are; it is for you to determine whether the Weed Chain Company 
and the Motor Car Equipment Company entered into this relation. 
You have heard the history of the change about this time in owner- 
ship of the Motor Gar Equipment Company, and I will not go into 
the facts, as I said before, because they have been fully rehearsed, 
and 1 have no doubt they are Just as fresh in your mind as they 
were yesterday when both sides presented the facts to you. 

It is for you to say whether, at about this time, the Weed Chain 
Company conceived a plan to control the reselling price of its arti- 
cles and whether, as part of that plan, it made the Motor Car Equip- 
ment Company its distributor in New York, and whether the Motor 
Car Equipment Company Joined with it and became Its distributor 
in the metropolitan district as part and parcel of a general scheme 
thus to restrict competition as between those into whose hands the 
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goods would come by purchase and restrict competition between^ them 
In the Interstate commerce of this country. 

If you find that they did, you then will find that they are guilty ; 
and if you fail by the preponderance of evidence to fliud that they did 
so, then they are not guilty of the thing that Is chargi^ against them 
In this case. » 

Now, as I said In the beginning, it does not follow, if you do find 
that they are guilty, that It Is these acts that caused the damage to 
the Lowe Company, If the Lowe Company were damaged. A man has 
got a right to say, ** I won’t deal with a certain person ” — ^thatrls not 
an undue restraint of competition. He doesn’t have to give his foods 
to everybody, he doesn’t have to give his goods to anybody; as I 
said before, he can deal with one man. It Isn’t even an undue re- 
straint of competition, undue restraint of trade within the Sherman 
Act, whatever else it may be, to induce somebody elpe not to deal with 
a certain individual. It may be a wrong ; there are plenty of circum- 
stances under which a man who Influences another not to deal with 
a third person may be guilty of a wrong and may be subject to a suit ; 
but all cases of that kind do not come within this law, because all 
cases of. that kind do not amount to an undue restraint of competi- 
tion. In other words, an undue restraint of competition does not 
refer to some single Instance, and a man may object to the Lowe 
Motor Supplies Company handling his goods, not as part of a general 
scheme, but Just because it Is the Lowe Motor Supplies Company, 
Just as he may object to dealing with a red-headed chap — ^he doesn’t 
have to. He may even conceive that It Is going to be Injurious to 
his particular product If a red-headed chap handles it, and when he 
sells to somebody he may induce that person to agree that he won’t 
sell to any red-headed man: That would not be an undue restraint of 
competition. It might be wrongful. Or, he may conceive, rightly or 
wrongly, that some p^tlcular Individual Is so distasteful to him, for 
any reason, that he doesn’t want him to get his product. That would 
not be an agreement and an attempt to compel and an attempt to pre- 
vent that man from getting his goods, even though it resulted In driv- 
ing that single Individual out of business — it would not be an undue 
restraint of competition. It would not necessarily be an undue re- 
straint of competition within the Sherman Act, although, as I say, 
it might be a very wrongful thing. It might not even be a wrongful 
thing. One can readily conceive of cases in which a man would be 
Justified in law in not only not soling to some one Individual but in 
attempting in every honest way, by persuasion, by agreement, to pre- 
vent that man from getting his product Suppose, for instance^ the 
Lowe Motor Company, In marketing these Weed (dialns, had declared, 
“Why, we keep these because people want them, but they are the 
worst thing you could possibly use; they are going to rip your tire 
up ; we warn you against them,’* the Weed Chain Company and the 
Motar Car Equipment Company would not only have a legal right not 
to sail them, but they would have both a legal and a moral rlght« not 
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only dbtslde of the Sherman Act, but outside of any prohibition of the 
law, to do everything they possibly could to prevent Weed chains 
from getting Into their hands ; they would be Justified in that action, in 
my Judgment .^ow, they might conceive that a man who cuts the 
price of goods^ Just as bad a fellow as a man who lies— at least, 
who they think lies — about the character and quality of their goods. 
Th^ may perfectly honestly believe that their goods ought to sell at 
the list price to the consumer, and that it is very detrimental to their 
business if a dealer cuts that list price; and they may believe^ there- 
fore, that they have an honest right to do all in their power to pre- 
vent a dealer who cuts the price from getting their goods.^ But, the 
lav/ says that a man has a perfect legal right to cut the price. The 
law says, therefore, that that is no Justification for their doing things 
to prevent hijp from dealing with others. It would not necessarily fol- 
low, if it were ai^^solated instance, that it would come within the 
Sherman Act even though it might be another wrong ; but if it is part 
of a general scheme to prevent price cutters from getting the goods, 
if it is part of a general scheme to prevent price cutting, and thereby 
to maintain what they honestly conceive to be to their best interests, 
the law at the present time, or up to the present time, has declared 
that not to be to the best interests of the people of the United States. 
However well intentioned they may be, however honest they may be, 
they would, nevertheless, be guilty of a wrongdoing. 

Now, while the pleadings in this case are not evidence before you, 
you have a right to consider the statements of counsel in addressing 
you; you have a right to consider, moreover, the issues as made by 
the pleadings. You have a right to consider whether they are proven 
or not. You have a right to consider the fact that Issues were made 
for submission to you, and the question whether or not evidence was 
Introduced to sustain those Issues, and whether they have been sus- 
tained, as bearing on the credibility of the witnesses, and the truth 
of the versions given as actuating the parties in their dealing or 
refusal to deal. 

I said that the Weed Chain Company and the Motor Car Equipment 
Company did not have to deal with Lowe. I said that there might 
be reasons which would Justify them not only in not dealing, but in 
agreeing not to deal with them, without subjecting them to penalties 
under this act, and there might have been reasons which would 
permit this without subjecting them to any penalty whatsoever. Cer- 
tain reasons were alleged and stated, which it was claimed furnished 
tile reason for the acts of the parties in this case. It is for you to 
consider how much, if any, evidence has been Introduced bearing on 
these issues. It is for you to consider whether in the end the actions 
of the parties as against this plaintiff were based, not on a general 
sdieme to restrain competition In the manner that I have described, 
but purely out of some personal considerations that affected this 
party that did not affect the trade generally, thattild not affect them 
as part of a general scheme in connectioin with the maintenance of 
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prices. Then, even though the defendants were guilty, even though 
you find the defendants guilty of unduly restraining interstate eom- 
merce, if you should be of the opinion that their acts in connectim 
with the Lowe Company were not part of that scheme, but something 
entirely independent of it, and were brought to bear' against Lowe 
because of these personal reasons which had to do with him and 
with his company, and had not to do with any general scheme, then 
he cannot claim to be damaged because of the illegal scheme, if there 
was one. On the other hand, if, in your Judgment, the .evidence does 
not bear out any such defence, and if in your Judgment the dealings 
with Lowe, or the failures to deal with Lowe, were a part of any 
such general scheme as we were talking about, ^f you find that there 
was any such general scheme, then it would be necessary to conclude 
that the damage he suffered, if any, is the result of^ that Illegal 
scheme, and part of its purpose. 

Gentlemen, any exceptions? 

Mr. Tkbby. Would your honor prefer to have them now? 

The CouBT. The practice in the Federal court is to take exceptions 
before the Jury retires from the box. 

Mr. Vpbhaus. Plaintiff has no exceptions whatever. 

Mr. McMahon. If your houoi please, the defendant the Weed Chain 
Tire Grip Company excepts to that portion of your honor’s charge 
where you say, in substance, that an agreement whereby a manufac- 
turer and another party fix an exclusive territory in which each can 
sell, and that the one can not invade the territory of the other, is 
Illegal under the Sherman law. 

The CoiTBT. May be illegal. 

Mr. McMahon. May be illegal under the Sherman Act. I take an 
exception to that. 

The defendant excepts to that part of your honor’s charge where 
you stated in substai\ce that the owner of a patent can not control 
the resale price of his patented article. 

The defendant excepts to that part of your honor’s charge where 
you say, in substance, although the charge is based upon the violation 
of a statute which is a criminal statute, nevertheless, that this is a 
civil case and that the plaintiff is not bound to convince the Jury be- 
yond a reasonable doubt. 

1 except to that part of your honor’s charge where you state, in 
substance, that what the law was prior to this case, is immaterial. 

The OouBT. That is, prior to December 1, 1913. 

Mr. McMahon. I except to that part of your honor’s charge where 
you state, in substance, that a manufacturer, either the owner of a 
patent, or the manufacturer of any goods, can not control the resale 
price at which a Jobber may market those goods. Also the same ex- 
ception as to a retailer. 

I would like to note an exertion with reference to a patented ar- 
tide^ that once the liatented article la sold or disposed of by the 
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The Oorar. I said ** sold.’* 

Mr. MoMahon. Sold, yes. that it ia treated upon the same baale aa 
any othw property, Irreapective of the patent 

The CouBT. So Ihr as restraint of trade is concerned. 

Mr. McMahon. Your honor will allow us to note an exception to 
that 

I except to that part of your honor’s charge where you state that 
the Jury have some guides in the testimony upon which to find out 
how much the plaintiff would have to pay to get chains In the open 
market and how much they could have sold them for. 

1 except to that part of your honor’s charge where you say, in sub- 
stance, that the Jury %iay use the estimates of witnesses not based on 
the books, or other evidence In the case, In determining the damages. 
If any. 

The Goxjbt. I didn’t say any such thing as that. I said they may 
use — ^well, the point of difference between us Is what you mean by 
** not based on the evidence In the case.” 

Mr. McMahon. 1 mean other than their estimates. 

The Court. The jury may consider the estimates of witnesses based 
on the facts as testified to, taking Into consideration the fact that they 
are estimates. « 

Mr. McMahon. I except to that part of your honor’s charge where 
you state to the Jury that there is no question of agency in the case 
In the true sense between the Weed Chain Company and the Motor Car 
Equipment Company ; that is, that there is no evidence In the case to 
that effect. 

I except to that part of your honor’s charge where you state that 
It is not Justifiable to refuse to sell to a price cutter. 

The Court. As a part of a scheme to restrain trade. As a single 
individual instance, one can refuse to sell him because he Is a white 
man or a black man, or a price cutter or a price maintalner, or any 
other reason, and it would not have anything to do with the Sherman 
Act ; but as part of a scheme to prevent price cutting It Is wrong. I 
think that Is what I did say. 

Mr. Yorhaub. Yes ; you did. , 

Mr. McMahon. Your honor will allow me to note an exception. 

The Court. Yes. 

Mr. McMahon. I ask your honor to charge that the Weed Chain 
Tire Grip Company had a legal right to refuse to sell its patented 
product to anybody In the United States for any reason It saw fit, or 
without reason. 

Mr. Yorhaub. Your honor did charge that, If they decided not to 
manufacture or sell 

The Court. I charged In substance so much of that as In my Judg- 
ment Is sound, and with such limitation as makes the unqualified 
diarge unsound. 

Mr. MoBiCabon. I aOk your honor to charge that there is nothing for- 
bidden by the Sberman law in the manufacturer of a patented ar^ 
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tide consigning or sdling his product to a Jobber for a parti<na$ir ter- 
rltoryi and pladng certain restrictions upon the prices at which the 
goods are to be sold. 

The Covet. I think that la already covered In your erections. Oth- 
erwise, I refuse that. 

Mr. McMahon. Exception. 

I ask your honor to charge that the plaintiff had no legal right to 
puNhase goods from the Weed Ohaln Tire Grip Company, or the Motor 
Car Equipment Company at 40 off, or 40 and 2 and 6 off, and the 
plaintiff can not claim any damages for any loss of profits on chains 
between the price of 40 and 2 and 5 and the nrice of 33^, and 2 per 
cent for cash. 

The CouBT. I think I have covered that subject matter, contrary at 
least to the last part of your request, by my statement that It depends 
upon the price at which, under such an unrestricted market as the 
law requires, the plaintiff would have been able to purchase. . As I 
heretofore stated, as an Individual instance, or not as part of a 
scheme to restrain competition, there was no right in the plaintiff to 
buy at any particular price, or to buy at all from either of the par- 
ties. But the wrong, if any, Is In the understanding or agreement 
not to sell at any price, or to be controlled In theli^ policy by the other 
as to the retail price at which goods would be put out. I want to 
emphasize again, in connection with that, that the Weed Chain Com- 
pany has a perfect right, in my Judgment, to appoint one distributor 
of Its product as a means to better distribution of Its product In this 
particular territory, but having appointed that distributor it had no 
light to control the selling policy of that distributor as to the goods 
that that distributor purchased from the Weed Chain Company. 

Mr. McMahon. I note an exception to that. 

I ask your honor to charge that the distributor itself had the right 
to fix Its own selllng^pollcy, and to sell or not to sell to any person 
as It saw fit. 

The CouBT. Except as a part of a scheme to restrain competi- 
tion, yes. 

Mr. McMahon. I ask your honor to charge that the plaintiff can 
only recover, If at all. Its actual damages; that damages that are 
speculative, remote, and uncertain, may not form a basis for a legal 
judgment, and that there must be some evidence other than conjecture 
or unwarranted estimates of witnesses. 

The OouBT. Yes, I charge that, except three times the actual dam- 
ages. I have already charged that, I think. 

Mr. McMahon. I ask your honor to charge the Jury that a mere 
desire or request la not equivalent to an agreement, and falls far 
short of an agreement, and that there is nothing Invalid or Improper 
for a manufacturer to desire or request the maintenance of a standard 
price on articles of commerce. 

The CiouBT. That Is sound. If it Is merely a desire or request; but 
If it is part of a general scheme to maintain prices, and that sdieme 
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.goes bcgroQd a mere desire or request, and amounts practicalljr, 0 ?an 
though without words, either to an agreement or to a threat to cut 
oif supplies In case the desire or request Is not followed, then It Is 
no longer a mere desire or request 

Mr. McMahon. Will your honor give me an exception to the refusal 
to charge as requested? 

The OouBT. Yes. 

Mr. Tebbt. 1 wish your honor would say a word to clear up a 
sentence or two In your honor’s charge In which, as near as I could 
get the language, you said In substance this: That the jury may deter- 
mine whether the witnesses were competent to give estimates of an 
apportionment of overhead, or whether you wish to follow your own 
estimates as gained from your own experience. I didn’t get that 
quite clearly myself, and If your honor will say a word on that to the 
jury I will be obliged. 

The CoTJBT. I will try to make my own views on that a little 
clearer, gentlemen. The apportionment of the overhead as between 
the chain business and the entire business is a matter of business 
judgment. In a business conducted as this was, according to the 
evidence, in which no separate allotments were made, in which no 
separate, distinct department was maintained. Now, whether 25 per 
cent or 100 per cent, or 200 per cent, or any other per cent, either 
less or more, or In between, of the proportionate expense, proportioned 
according to the amount of business In chains ns compared with the 
entire business. Is properly chargeable against the chain profits, Is a 
matter of business judgment, based upon the nature of the article 
and the character of the business as developed in the testimony. 
Now, you don’t have to accept the 25 per cent estimate if In your 
judgment that is not a sound estimate based upon the nature of the 
business and the character of the chain department, as developed In 
the testimony. You heard some at least of the considerations by 
which the witness sought to justify his reducing of the percentage 
to 26 per cent It is for you to determine whether any or all of 
these reasons are valid, and whether as a result the 25 per cent is 
the proper charge, or whether it ought to be a good deal more than 
that, or any more than that. Does that make it clear? 

Mr. TiaBBY. Thank you. 

Mr. VoBHAUS. May I ask your honor to charge. In connection with 
that, that the jury has a right to consider that the defendants have 
not called any one In the automobile accessory business 

The Goubt. I think I did call the jury’s attention to the fact — that 
I stated that this was a matter for business men, as experts, to give 
an opinion on as to what Is a fair basis, and therefore the oppor- 
tunity was given to either side, to the plaintiff to furnish additional 
a^rt judgment on the matter, or for the defendant to offer wit- 
nesses who might give theirs, and we have only Eisenstein and Lowe. 

[ think Lowe’s testimony on that was not stricken out, 

Mr. yoBHAUS. No. 
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The CoTJBT. I don’t remember; but at any rate that^ at most, is 
vrhat we have bn that point 

Wtiil, gentlemen, that concludes the charge. I hope that the length 
of my talk has not unduly wearied you and may he helpful to you 
in dearing the issues that you are to determine. 

Tour form of verdict will be: We, the jury, find the defendants 
not guilty, or We, the jury, find the defendants guilty, and we assess 
the plaintiffs damages at the sum of 

Mr. VoBHAUS. I understand that in a dvil case that is not the 
form of verdict. It is simply for the defendant if it is for the de- 
fendant, and if for the plaintiff the amount of damages 

The CoxTBT. Well, my ignorance of your New York code of prac- 
tice leads me to instruct in the Illinois form. In Illinois, in a tort 
case, or in a penalty case, that is our form of verdict Your form of 
verdict is 

Mr. VoBHAUs. For the defendant, or for the plaintiff and name the 
amount. 

The OoTTBT. Then, gentlemen, you will find : We, the Jury, find for 
plaintiff and assess the plaintiff’s damages at the sum of blank dol- 
lars, inserting the amount ; and. that amount, if you insert anything, 
is to be calculated by you at three times the amount of the actual 
damage ; or, if you find for the defendants, you will say : ** We find 
for the defendants.’* 

Mr. VOBHAX7S. The verdict is not written ; it is rendered orally. 

The CoTJBT. But we may have a sealed verdict. 

Mr. VoBHAUB. If it is sealed ; yes. 

The Fobeman of the Jtjby. Do we take any memoranda in? 

The CbuBT. You can have any or all of the exhibits that you want. 

The Foreman. Not the exhibits, but a memorandum as to the 
method of estimating damages. 

The Gottbt. I am i^ot allowed to give that. 

The Foreman. It has been a long case 

Mr. Vobhaus. You mean you can’t remember the figures, is that it? 

The Foreman. Yes, undoubtedly. If the Jury should reach the 
question of damages, your honor 

The Ck>UBT. If you want any testimony read to you as to what the 
witness has testified on this subject, you may have it read to you, 
but I have no right to give you in writing part of the testimony in 
the case, and that is what it comes to. 

The Foreman. We can ask for it later, can we, if necessary? 

The Court. You can come in here and ask to have read to you any 
part of the evidence that you want to have read to you, if you find 
it necessary to have any part read to you. 

Mr. VOBHAUS. If your honor please, is there any objection to writ- 
ing out on a piece of paper the totals of the sales and purchases of 
the different periods, for the assistance of the memory of the juryf 

The OouBT. The court has nothing to say on that 



TBI-CITY OOTTXrCUL V. BTBBL FOUNDBIES. Oil 
Syllabus. 

Mf. VbBRAVS. Have yon any objection to that, taking ic rifi^t 
from the testimony? 

Mr. McMahon. I think it would be more accurate if the testimony 
is read if that question comes up. 

The Gotjbt. If you find it necessary to have any of the testimony 
read to you you may have it read to you. 

The Jury retired. 

VEBOICT. 

The Fobbman. The Jury find for the plaintiff, your honor, and 
award them the sum of $4,000 actual damages, which the Jury under- 
stands is to be multiplied by 3. 

The CouBT. That is $12,000? 

The Fobeman. Twelve thousand dollars, your honor. 

Mr. Terbt. If your honor please, I move to set aside the verdict on 
the ground that it is contrary to the evidence, contrary to the weight 
of the evidence, contrary to law, and on all the grounds mentioned in 
section* 999 of the Code of Civil Procedure, except that of Inadequacy 
of damages, and particularly that the verdict is not correct on the 
matter of damages, and that in that respect it is not based upon any 
adequate or proper or lawful evidence, and is purely speculative and 
a guess. 

I move for 60 days* stay, and 60 days to make a case, following the 
final determination of this motion. 

Mr. Taussig. I Join in the motion as expressed by Mr. Terry, on 
behalf of the Motor Car Equipment Company. 

Mr. VoBHAUs. If your honor please, I have no objection to the stay, 
as far as that is concerned, but I move for an allowance under the 
statute of reasonable attorney’s fees. The statute expressly states 
that the plaintiff shall recover threefold the damages by him sus- 
tained, and the costs of the suit, including a reasonable attorney's 
fee. We have been 15 days in the actual trial in court 

The CouBT. I will not pass on that until I hear the motion for a 
new trial, which I will set down for the 24th of May. At that time 1 
will hear you both. 

TRI-CITY CENTRAL TRADES COUNCIL ET AL. v. 
AMERICAN STEEL FOUNDRIES. 

(Circuit Court of Appeals, Seventh Circuit. December 6, 1916. Re- 
hearing denied January 24, 1917.) 

[288 Fed. Rep., 728.1 

OouBTS 828 (8) — ^JtJBiSDiCTioN— A mount in Contbovbbst— Injunc- 
tion AoAniBT Stbirebs.— Where the property which strikers were 

threatening to destroy fhr exceeded $8,000 in value, and there was 
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the requisite diversity of citisenship, the Federal court had Juris- 
diction, though less than 88,000 worth of property had been already 
destroyed.^’ 

[Ed. Note. — ^For other cases, see Courts, Cent Dig. I 880 ; Dec. 
Dig. 828 (8).] 

Injunction 101(2) — Striksbb — ^Pickbtino. — Striking employes have 
a lawful right to place pickets in the streets leading to their em- 
ployer's plant, to ascertain who are continuing or seeking employ- 
ment there, and to persuade, but not to coerce, them not to do so, and 
the maintenance of such pickets, and attempts to persuade employes 
to cease working, can not be enjoined. 

(Ed. Note. — For other cases, see Injunction, Gent. Dig. 1 175 ; Dec. 
Dig. 101(2).] 

Injunction 101(4) — Strikes — ^Lawful Act. — The exercise by em- 
ployes of their right to combine and strike to obtain better wages, 
though it interferes with the employer's business, Is not an unlawful 
conspiracy, which entitles the employer to an injunction restraining 
acts in furtherance thereof which are in themselves lawful. • 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. |{ 174, 175 ; 
Dec. Dig. 101(4).] 

Injunction 101(4) — Strikes — ^Lawful Act. — ^The commission of un- 
lawful acts to effectuate that purpose does not taint the purpose 
Itself with unlawfulness, so as to Justify an injunction against lawful 
as well as unlawful acts in furtherance thereof. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. if 174, 175 ; 
Dec. Dig. 101(4).] 

Injunction 101(2) — Strikes — Intermeddles — ^Union. — ^A labor union, 
of which former employes engaged in a strike were members, is not 
a mere Interincddler, whose interference with other employes may 
be restrained, when only lawful means are used, since a strike does 
not fully terminat^the relationship between the parties, but creates 
a relationship, neither that of general employer and employe, nor that 
of employers and employes seeking work from them as strangers. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 175 ; Dec. 
Dig. 101(2).] 

Appeal from the District Court of the United States for 
the Southern Division of the Southern District of Illinois. 

Suit by American Steel Foundries against the Tri-City 
General Trades Council and others. From a decree for 
plaintiff, defendants appeal. Beversed, with directions to 
modify the decree. 

Appellants, herein called defendants, appeal from the final 
decree entered in favor of appellee, herein called plaintiff, 
enjoining defendants as follows: 

^ SyUabus copyrighted, 1917, by West Publlidiing Company. 
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It 18 farther ordered, adjadged, and decreed by the court tbat the 
said de[729ifendant8. the Tri-City Central Trades Council, its offi- 
cers. and agents, "and Harry McKenny, Ted Ishmann, Bari Galloway, 
William Thomberg, C. Thomb^g, Tom Churchill, Clay Holmes, Eddie 
Boaeh,'John Aldridge, Isaac Cook, Benj. F. Lamb, J. P. McDonough, 
and O. E. Oerlich, and each of them, and all persons combining with, 
acting in concert with, or under their direction, control, or advice, or 
under the direction, control, or advice of any of them, and all persons 
whomsoever, be and are hereby perpetually restrained and enjoined 
from in any way or manner whatsoever, by use of persuasion, threats, 
or personal injury, intimidation, suggestion of danger, or thr iats of 
violence of any kind, from interfering with, hindering, obstructing, 
or stopping any person engaged in the employ of the American Steel 
Foundries in connection with its business or its foundry in the city 
of Granite City, County of Madison, State of Illinois, or elsewhere, 
and from interfering by persuasion, violence, or threats of violence 
in any manner with any person desiring to be employed by said Ameri- 
can Steel Foundries in Its said foundry or plant, and from inducing 
or attempting to compel or induce by persuasion, threats, intimidation, 
force, or violence, or putting in fear or suggestion of danger, any of 
the employes of the American Steel Foundries, or persons seeking em- 
ployment with it, so as to cause them to refuse to perform any of 
their duties as employes of the American Steel Foundries, and from 
preventing any person by persuasion, threats, intimidation, forces or 
violence, or suggestion of danger or violence, from entering into the 
employ of the said American Steel Foundries, and from protecting, 
aiding, or assisting any person or persons in committing any of said 
acts ; and from assembling, loitering, or congregating about or in prox- 
imity of the said plant or factory of the American Steel Foundries, for 
the purpose of doing, or aiding or encouraging others in doing, any 
of the said unlawful or forbidden acts or things, and from picketing 
or maintaining at or near the premises of the complainant, or on the 
streets, leading to the premises of said complainant, any picket or 
pickets, and from doing any acts or things whatever in furtherance 
of any conspiracy or combination among them, or any of them, to 
obstruct or Interfere with said American Steel Foundries, its officers, 
agents, or employes, in the free and unrestrained control and opera- 
tion of its plant, foundry, and property, and the operation of its busi- 
ness, and also firom ordering, directing, aiding, assisting, or In any 
manner abetting any person committing any or either of the acts 
aforesaid, and also froni entering upon the grounds, foundry, or 
premises of the American Steel Foundries, without first obtaining its 
consent, and from injuring or destroying any of the property of the 
American Steel Foundries.*’ 

Plaintiff instituted this suit to prevent alleged threatened 
injury to its business and threatened destruction of its manu- 
Q682S«-.voL 6—17 68 
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factur^ plant, located at Granite City, HL, daimed to be 
wortii' ^^000,000, which it alle^ the Tid-City Trades Coiin- 
cil, a labour organization, and other defendants, formmc; em- 
ployes of plaintiff or mmnbers of the council, were injuring 
or threatening to destroy. It alleges the Tri-City Trades 
Council attempted to force plaintiff to raise the wage paid 
its employes, and to accomplish its object called a strike of 
plaintiff’s employes. In the course of the strike picketing 
was resorted to, and the defendants sought the support of 
non-striking and prospective employes. Plaintiff further 
claimed that its employes were assaulted by defendants and 
by those engaged in picketing the shops, and that prospective 
employes had been so intimidated by defendants that they 
refused to enter plaintiff’s employment. The gravammi of 
the plaintiff’s bill is found in the following therefrom: 

** Your orator further represents that the said defendants have com- 
bined and conspired to prevent your orator from employing skilled 
laborers at its plant, although such skilled laborers and your orator 
have agreed upon terms of employment that are mutually agreeable 
and satisfactory; that in carrying out such combination and con- 
spiracy the defendants began picketing said plant of your orator on 
or about April 23, 1914; that the said defendants, on April 23 and 
since that time, have caused various numbers of men or pickets, to-wlt, 
5 to 30 men, to be stationed adjacent to the main gate of your orator’s 
said plant, which said pickets from that day until the present time 
have threatened to assault, mistreat, and injure various of the em- 
ployes of your orator unless said employes ceased from their work; 
[780] that said def^^dants so combining did on April 29, 1914, cause 
two of your orator’s Employes to be assaulted by said pickets,** etc. 

Defendants denied any and all acts of violence or assaults 
of any nature. On the other hand, they claimed that strike- 
brealmrs attempted to shoot the striking employes, and were 
urged so to do by representatives of plaintiff. Defendants 
also denied the existence of any unlawful conq>iracy among 
them, but did admit “that said Tri-City Central Trades 
Council did place certain ones on certain streets and avenues 
leading to said plant charged with doing picket duty, but 
such ones were stationed 100 yards from such mill, and they 
were instructed to notify all persons who sought to enter, the 
plant that there was a strike on, Iwcause of siidi reduction 
in wages, and such pickets Were instmded to use all hoUoir- 
aUe means to persuade such ones to not enter such plant, and 
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n<^ ta take tbe places of the laboring men, who had gone bn 
a strike on account of such reduction of wages.” 

The district judge, in rwidering his opinion, said : 

‘‘This evidence clearl; shows that this onion, this trades conneU, 
hy the testimony of its olfleers, entered upon the work of preventbig 
this complainant from getting men to run Its factory, run its plant, 
except upon the condition that it pay a certain scale, the November 
scale. That combination was Illegal.” 

Speaking of picketing he said : 

” However, speaking upon this question, I should say a word about 
picketing. There Is no such thing as peaceful picketing. You might 
as well talk about peaceful violence. You may as well think of peace- 
ful war as peaceful picketing. Onslderable experience in this posi- 
tion, and having these cases frequently before me, has taught me that 
there is no such thing as peaceful picketing.” 

Defendants attack the decree on three grounds: (a) The 
evidence does not justify the issuance of any injunction, (h) 
The restraining order is too broad, and restrains defendants 
from doing lawful acts, (e) The court is without jurisdic- 
tion, because the amount involved does not exceed $3,000. 

F. C. Smith, of Chicago, 111., for appellants. 

WtUiam E. 'Wheeler, of East St. Louis, 111., and Maan Pam, 
of Chicago, 111., for appellee. 

Before Mack, AlschcIjEb, and Evans, Circuit Judges. 

Evans, Circuit Judge (after stating the facts as above). 

[1] Defendants’ claim that the court was ijithout jurisdic- 
tion is without merit. The necessary diversity of citizensliip 
appears. The amount involved exceeds $3,000. It was not 
necessary that $3,000 worth of property should be destroyed 
before the Federal court acquired jurisdiction. The alleged 
threatened damage far exceeded the statutory sum necessary 
to give the district court jurisdiction. 

Defendants contend that the evidence did not justify the 
court in granting any injunction. We are not able to say that 
the record presents a situation that did not warrant some 
action by the court. It is apparent that a situation had de- 
veloped where fights had occurred and threats had been 
made, which if carried out would have resulted in the destruc- 
tion of property. The district judge heard and saw the wit- 
nessra,and we accept his conduedon that such evidence justified 
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tbe issuance of an injunction to restrain the defendants from 
the commission of certain unlawful acts. 

[2] But the court also enjoined the defendants ^^from 
picketing or maintaining any picket or pickets on or about 
the streets leading to the premises of the plaintiff.” And the 
order continued: [781] 

** It is further ordered * • • that the said defradants • • • 
be and are perpetually restrained and enjoined * * ^ from doing 
any acts or things whatever in furtherance of any conspiracy or com- 
bination among them, or any of them, to obstruct or interfere with said 
American Steel Foundries, its officers, agents, or employes, In the 
free and unrestrained control and operation of its plant, foundry, 
and property and the operation of its business, and also from ordering, 
directing, aiding, assisting, or in any manner abetting any person com- 
mitting any or either of the acts aforesaid.” 

The obvious effect and purpose of this decree was, among 
other things, to prevent all picketing by the defendants or 
others similarly interested, and to prevent these parties from 
persuading their fellow employes to join them in their effort 
to secure what the strikers apparently considered the laborers’ 
just demands.' In Iron M aiders^ Union 126 MUwauhee v. 
AnU-Chalmers Co., 166 Fed. 46, 91 C. C. A. 631, 20 U R. A. 
(N. S.) 315, the rule is so well stated that we quote from it 
the following: 

” The right to persuade new men to quit or decline employment is of 
little worth unless the strikers may ascertain who are the men that 
their late employer hf^si persuaded or is attempting to persuade to ac- 
cept employment. * Under the name of persuasion, duress may be used ; 
but it is duress, not persuasion, that should be restrained and pun- 
ished. In the guise of picketing, strikers may obstruct and annoy the 
new men, and by insult and menacing attitude intimidate them as 

ectually as by physical assault. But from the evidence it can always 
be determined whether the efforts of the pickets are limited to getting 
into communication with the new men for the purpose of presenting 
arguments and appeals to their free judgments. Prohibitions of persua- 
sion and picketing, as such, should not be included in the decree.** 

Labatt, in his work on Master and Servant (vol. 7, p. 8364) , 
says: 

"Attendance in the vicinity of the employer’s place of business for 
the purpose of obtaining information as to those at work there, or of 
omomniiicating the information that a strike is in progress, to those 
who may resort for employment, is uniformly regarded as lawful even 
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v^iore Qie rlglit to maintain pickets for the purpose of persuashm Is 
denied." 

Hie same writer further saTs: 

" The pr^nderance of opinion is to the effect that attendance, even 
in numbers, for thapurpose of laurfuUy persuading others not to work. 
Is permissible, so long as it is not carried on in such a manner as to 
inthnldate persons at work, or seeking employment, or to subject 
them to undue annoyance, or to Interfere with the free access to the 
employers’ premises.” 

Further authorities in support of the rule laid down in 
the /twi Moldera* Union v. Allis-CAalmerg Go. caae^ attpra, 
ure Chray v. BuUding Trades Cowncil, 91 Minn. 171, 97, N. W. 
668, 68 L. K. A. 753, 103 Am. St. Rep. 477, 1 Ann. Cas. 172; 
Keergea Furniture Co. v. A. W. Local Union, 165 Ind. 421, 75 
N. E. 877, 2 L. R. A. (N, S.) 788, 6 Ann. Cas. 829; Everett v. 
Typo. Union, 106 Va. 188, 53 S. E. 273, 5 L. R. A. (N. S.) 
792, 8 Ann. Cas. 798 ; In re Heffron, 179 Mo. App. 689, 162 
S. W. 652 ; Jones v. Maher, 62 Misc. Rep. 388, 116 N. Y. Supp. 
180; Jones v. Van 'Winkle Gin <& Mach. Works, 131 Ga. 886, 
62 S. E. 236, 17 L. R. A. (N. S.) 848, 127 Am. St. Rep., 235; 
Pope Motor Car Co. v. Keegan (C. C.) 150 Fed. 148.i732] 

But it is contended that the decree in these respects was 
proper because: 

(a) The restraining order does not prohibit picketing per 
se, but restrains defendants from carrying out an unlawful 
conspirat^ to destroy plaintiff’s business; that in order to 
prevent the defendants from accomplishing the unlawful ob- 
ject of the conspiracy, it was necessary for the court to re- 
strain the defendants from picketing the plaintiff’s works, 
and prohibit them from arguing their cause with plaintiff’s 
employes. 

(5) Defendants were not plaintiff’s employes, but were 
mere outsiders, intermeddlers, who were not truly represent- 
ing the employes, but were trouble makers, fomenting strife 
and trouble where labor conditions and wages were entirely 
satisfactory to the employes. 

[8] Pluntiff’s contention that a court may restrain lawful 
acts of striking employes, when committed to carry out the 
purpose of an unlawful conspiracy to destroy the employer’s 
busiiiess, is supported by many authorities. Among them are 
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SaHorii* Union y. Hammond lAJmd>&r Oo.y 166 Fed. 460, $6 
C. 0. A. 16 ; In re Deba, 168 U. S. 664, 16 Sup. Ct. 900, 89 L. 
Ed. 1092; Barnes y. Typo. Union, 282 111. 424, 88 N. E. 940; 
Kargea y. "W oodvaorkera^ Union, supra. If the record dis- 
doeed the existence of an unlawfol conspiracy' on the part of 
the defendants to injure or destroy plaintiff’s property the 
court would be clearly justified in restraining lawful as well 
as unlawful acts committed in furtherance of such a con* 
spiracy. If the purpose of the undertaking complained of 
were purely and simply, or even primarily, interference with 
the plaintiff in the conflict of its business as alleged, no act, 
however innocent in itself, directed to that end can be said 
to have a lawful purpose for its doing. Indeed, it may well 
be said that any act directed to that end is not a lawful act. 
If, on the other hand, the object of the undertaking is lawful, 
then the acts calculated to effectuate the object do not neces- 
sarily become unlawful merely because they interefere with 
the plaintiff’s conduct of its business. 

[4] The right to strike to secure higher wages and im- 
proved conditions of labor is too firmly established to neces- 
sitate further elucidation. From the record here we can 
reach no other conclusion than that the object of the strike 
was to secure for plaintiff’s employes the November wage 
scale of the Union. Nothing appears in the record to indi- 
cate that this was not in good faith, or to raise the suspicion 
that the strike was 9 mere cloak to cover a deliberate pur- 
pose to interfere with the plaintiff’s conduct of its business, 
or to injure and destroy its business and property. The pur- 
pose being lawful, if unlawful means are used to effectuate 
it, such means cannot be made to reach back and taint the 
purpose itself with unlawfulness, and thus render unlawful 
all the acts in its furtherance. In the pursuit of a lawful 
purpose to secure a raise in wages, picketing may be em- 
ployed, as this court has held, to ascertain whom the late 
employer “has persuaded or attempted to persuade to ac- 
cept employment,” and persuasion may be used to induce 
them to refuse or quit the employment. As stated further 
in the Allis-Chalmers case : 

[»M1 The right of the one to persuade (but not coerce) the unem- 
ployed to accept certain terms Is limited and cbndifion^ by the right 
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of the . otber to dlaeoade (but not restrain) them from accepting. 
* * * Holders, haring struck. In order to make their strike ef- 
fectlre may persuade (but not coerce) other molders not to work for 
less wages or under worse conditions than those for which they struck, 
andnot to work for their late mnployw at all, so that be may be forced 
to take them back Into his foundry at their own terms.” 

Undoubtedly picketing and persuasion would interfere 
with plaintiff’s conduct of its business, in that it would make 
it mcwe difficult for it to retain old employes and to hire and 
ke^ new ones. Indeed, the very act of striking often seri* 
oudy interferes with that “ free and unrestrained control and 
operation of the employer’s business” which the plaintiff 
here all^;es as an object of the conspiracy charged ; but the 
lawfulness or unlawfulness of the strike is not to be tested by 
such incidental effect of it. And so it is with persuasion and 
picketing, properly carried on in the interest of a lawful 
strike. The laborer may be strictly within his rights, although 
he obstructs “the free and unrestrained control and operation 
of the employer’s business.” The right to strike must carry 
with it by implication the right to interfere with the em- 
ployer’s business to a certain extent. The right to persuade 
prospective employes by legitimate argument must of neces- 
sity interfere with the employer’s business. Where labor is 
essential to the successful conduct of a business, any inter- 
ference with that labor is an intereference with the em- 
ployer’s business. But whether the interference with the 
business is lawful or unlawful depends upon the facts in each 
case. 

The order in the instant case fails to recognize this dif- 
ference between the lawful means of interfering with an- 
other’s business as an incident to the party’s own right and 
unlawful means adopted by the same party. Methods may 
be considered lawful, even though the employer’s business is 
interfered with, because such methods are incidental to the 
right of the employe, which right should be and is recognized 
as equal to the right of the employer. 

[5] Plaintiff’s further contention that the defendants were 
not its employes at the time of the strike, and therefore had 
no right to picket or persuade by argument those about to 
enter plaintiff’s' employment, is not well taken. It is true a 
stiiker is not t^nically an employe. The relation of em- 
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pl<^er and employe ia temp<»rarily saspwded during « strike. 
The Edtaation has been described as : 

"A matlonshlp between eiiu>loyar and onploye that Is netther that 
of a general employer and employe, nmr that of employw and employe 
seeking work from them as strangos.” 

Neither strike nor lockout fully torminates during the 
strike the relationriiip between the parties. Among the de- 
fendants in this case there were some former employes. 
Many of the plaintiff’s employes at the time of the strike 
were members of the defendants’ organization, the Tri-Cily 
Trades Council. These facts disprove the charge that the 
defendants were merely intermeddling in the affairs of a 
ccnnpany in which they had no interest. Under these cir- 
cumstances, it can not be said that the labor organizaticm was 
an inter[ 734] meddler or that its course was contrary to the 
wishes of its members or the wiriies of the plaintiff’s 
employes. 

In so far as the decree restrains all picketing and all per- 
suasion and all interference with the plaintiff’s free and 
unrestrained control of its plant and the operation of its buri- 
ness, it transcends the limit of proper restraint, and should 
be modified, so as to eliminate therefrom any restraint of 
defendants from doing lawful acts as indicated herein. The 
order of this court for the modification of the decree in the 
Allis-Chalmers case will afford sufficient and proper guid- 
ance for the modifi^tion of the decree herein. 

The decree of the District Court is reversed, with direction 
to modify the same, and to enter a decree, in accordance with 
the views herein expressed. 


STEPHENS ET AL. v, OHIO STATE TELEPHONE CO. 

(District Court, N. D. Obio, W. D. February 14, 1917.) 

[240 Fed. R^., TOO.] 

OouBTs 818 — JuaiSDicnoN — Oollttsior. — Judicial Code (Act Mar. 
8, 1811, c. 281) i 87, 86 Stat 1088 (Omup St 1818, 1 1019), authorte- 
1^ tile dismissal of a suit in tbe Federal CDurt If it Should appear, 
that it does not properly involve a dispute vrithtn the Jnilsdlctioh 
the court or tiiat parties have been ocdluslvSiy made or Joined AW 
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the purpose of glTing the court Jurledictiou, does not deprive the 
Federal court of Jurisdiction over a salt by the subscribers of an 
Interstate telephone company whose employes were on a strike, to 
con4^ the company to furnish the service It had contracted to far- 
nlsh, though the parties thereto were friendly antagonists, and the 
telephone company was willing to have the controversy submitted to 
the Federal court, since the collusion which deprives the court of 
Jurlsdlotion Is not an agreement between the parties that an existing 
dispute cognizable In the Federal courts shall be brought there, but 
an agreement so to adjust the situation as to clothe the. coi:rt with 
an apparent Jurisdiction which it otherwise would not ha:ye.^ 

(Bd. Note. — ^For other cases, see Courts, Gent. Dig. § 862.] 

[ 760 ]Kqx 7 ITY 48 — ^Adequate Remedy at Law. — ^Under Judicial Code, 
i 267 (Comp. St. 1913, § 1244), providing that suits in equity shall not 
be maintained in the Federal courts where a plain, adequate, and 
complete remedy may be had at law, the fact that each one of a 
large number of subscribers of an interstate telephone company 
might have an adequate remedy at law for the interruption of the 
service which he contracted for does not prevent a suit by several 
subscribers, on behalf of all, to compel a restoration of the service, 
since, while the several actions at law were being tried, the suspen- 
sion of service would continue, and might reach the proportions of a 
public calamity. 

[Bd. Note, — For other cases, see Equity, Cent. Dig. §S 156, 158.] 
Equity 48 — ^Adequate Remedy at Law — Mandamus — Strike. — ^Where 
a telephone company*s service was being interrupted during a strike 
by acts of unknown individuals, the remedy of subscribers by man- 
damus to compel a restoration of the service is not sufficiently speedy, 
and is inadequate, since it can not reach the wrongdoers whose acts 
caused the interruption of the service, and therefore such remedy 
does not prevent a suit in equity. 

[Bd. Note. — For other cases, see Equity, Cent. Dig. §S 156, 158.] 
Courts 289 — Jurisdiction — Interstate Telephone Company. — ^Under 
act June 18, 1910, c. 809, § 7, 36 Stat. 544 (Comp. St. 1918, § 8563), 
amending Interstate Commerce Act Feb. 4, 1887, c. 104, i 1, 24 Stat. 
879, so as to make it apply to telephone, telegraph, and cable com- 
panies engaged in sending messages from one state, territory, or 
district to another or to a foreign country, which companies shall 
be common carriers within the act, the Federal courts have the same 
Jurisdiction relating to a telephone company's duties as an Inter- 
state agency that they have relating to railroads and other Interstate 
carriers. 

[Bd. Note. — ^For other cases, see Courts, Cient Dig. S 880.] 

CkHJBTS .268h--JuaisoicTioN — Gontbovebsy Under Laws ov United 
Statss^Intebstatb Telephone Service. — ^Under Interstate Com- 
merce Act Feb. 4, 1887, c. 104, 24 Stat 879, as amended in 1889 (act 
Mar. 2, 1889, c. 882, 25 Stat 886) and 1910 (act June 18, 1910, c. 809, 

• Syllabus copyrighted, 1917, by West Publishing Company. 
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86 Stat 644), Interstate ttiephone cempaniea are reattlred to fnnttiai 
reasonable tadlitles for the transaction of their bnslneaB, and that 
duty may be enforced by a proceeding in equity in the United States 
courts as a controyersy arising under the laws of the United Sttatas. 

[Ed. Note.— For otbar cases, see Courts, Cent Dig. t 880.] 

CONSTZTUTZONAL LaW 70(1), 7S— COOTTS— JumSDICTION— IdWIStATOT 
on Adicinistsativb Acts. — suit by the subscribers of an interstate 
telephone company, to require it to repair its appliances and there- 
after to keep them in a good state of repair and in condition for 
operation, is not beyond the Jurisdiction of the court, as asking the 
court to undertake admiidstrative or legislative functions. 

[Ed. Note. — ^For other cases, see Constitutional Law, Cent. Dig. 
i§ 129, 182, 188, 187.] 

Injunction 101 (8) — Stbike — Unlawful Acts — Lawful.*’ — Within 
Clayton Act Oct 15, 1914, c. 823, § 20, 38 Stat. 738, providing that 
no injunction in any case between employer and employes shall pro- 
hibit any persons from terminating the relation of employment, or 
from recommending or persuading others by peaceful means so to 
do, or from attending at any place where they may lawfully be for 
the purpose of peacefully obtaining or communicating information, 
or from peacefully persuading any person to work or abstain from 
work, or from ceasing to patronize or employ any party, the test 
whether the act is lawful is the question whether it would be lawful 
if no strike existed, and no action having in it the element of intimi- 
dation, coercion, or abuse, physical or[ 761] verbal, or of invasion 
of rights of privacy, nor any act or speech which a fair-minded man 
may reasonably Judge to be intended to convey insult, threat, or 
annoyance to another, or to work abuse upon him, is lawful. 

[Ed. Note. — For other cases, see Injunction, Gent. Dig. §§ 174, 176. 

For other definitions, see Words and Phrases, First and Second Se- 
ries, Lawful.] 

Injunction 101(2) — StbUlid — Intebfebencb wit^c Public Uthjtibs. — 
Striking employes of a telephone company, which is a public utility 
whose first duty is to serve the public, can not lawfully interfere, 
under the Clayton Act, with the business of the company, if it can 
find people willing to work for it, since, if it can find laborers, it 
must employ them and fulfill its public duties. 

[Ed. Note. — ^For other cases, see Injunction, Gent. Dig. 1 175.] 

Constitutional Law 82 — Pebsonal Rights — Extent. — Individual 
rights are and must be subordinated to the public good. 

[Ed. Note. — ^For other cases, see Constitutional Law, Cent. Dig. 

1149.] 

Injunction 204 — Csbtaintt — ^Picketing bt STBixxBB.*--An injunction 
issued in a suit by the subscribers of a telephone company whose 
employes were on a strike, to compel the company to perform its con- 
tracts, which restrained all persons from doing any act whi^ may 
Interfere in any respect with the performance of tiiose didies, Is# in 
view of the fkct that the interests of the public are paraniouiiiio the 
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ipt tbe strltacs or the employere. as definite as It could be 
tua^ and be effective, and compiles wlfb Clayton Ac£, 1 18, providing 
that, In any case between employers and employes, an Injnnctlbn 
di^nld Qteclily In reasonable detail tbe things enjoined, conceding 
' that that section allied to such a snlt 

[Ed. Note.— BVir other cases, see Injunction, Cent Dig. Si 422, 428.] 

In equity. Separate suits by A. C. Stephens and others and 
by the Home Telephone Company against the Ohio State 
Telephone Company, in which Bert Hoffman was allowed to 
intervene <hi behalf of Local 245, International Brotherhood 
of Electrical Workers, and its members. On motion by the 
intervener and other members of the union, attacking infor- 
mations charging violation of the injunction issued by the 
court. Motions denied. 

MartthaU <& Fraser, of Toledo, Ohio, for complainants. 

Z. T, WWiams, of Toledo, Ohio, for defendant. 

J. A. Cline, of Cleveland, Ohio, for Local 245, International 
Brotherhood of Electrical Workers. 

H. W. Fraser, special attorney, of Toledo, Ohio, for the 
United States. 

Killits, District Judge. 

December 12, 1916, A. C. Stephens and others, each claim- 
ing a cause of action similar in character and occasion to that 
offered by every other, and alleging that they were suing in a 
representetive capacity in behalf of numerous other persons 
similar ly situated, filed a complaint in this court against the 
Ohio State Telephone Company, a corporation organized 
under the laws of Ohio, and doing busdness in Toledo, of 
which city each of the complainants is a resident. 

The complaint asserts that the defendant is engaged in the 
buaness of transmission of messages to points within and 
without the State of [76S] Ohio over telephone lines and 
cablss of its own extending into neighboring States, and 
through its connections with other companies, and Uiat each 
of the complainants, and each of the numerous persons in 
whose behalf also the complainants profess to act, are patocms 
of said tdephone company, w4th an interest as su9h in the 
maintenance of ^ facilities for interstate communication by 
viriteie of their several contracts with defendant, whereby 
complainants, severally, are entitled to enjoy local and long- 
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distance telephone facilities to points within and withc^t^f^ 
State of Ohio. 

It is further alleged that the defendiuit is (^ligated, by tilie 
terms of its charter and franchise for the use of the streets of 
Toledo, to furnish adequate facilities for telephonic com- 
munication to points in the city and within and without the 
State of Ohio to all persons willing to pay the fixed charges 
prescribed for such services by the company ; that it has over 
20,000 telephones connected in the city of Toledo with central 
exchanges by the usual and necessary wires and other con- 
structions, and maintains a so-called ^4ong-distance ” ex- 
change physically connected by wires and other instrumen- 
talities to similar long-distance exchanges and central ex- 
changes located in many cities, villages, and towns in the 
State of Ohio and in adjoining States, and that thereby the 
defendant company serves the community as an instrumen- 
tality of interstate commerce; that the defendant company 
has suffered and permitted its lines, cables, and other facili- 
ties to become so greatly out of repair that it is impossible for 
complainants to obtain and to have service for which they 
pay, and which defendant is obliged to furnish, and that it 
has become impossible for the patrons of the telephone com- 
pany to have reasonably full use of the company’s lines; that 
at 25 or more places in the city, designated in the complaint, 
defendant’s lines and cables have become cut and are per- 
mitted to remain out of repair, to the end that over 2,500 
patrons of the defendant company have been entirely de- 
prived of telephone service, including many of the prominent 
manufacturing and business establishments of the city, in 
some of which the complainants are severally interested ; that 
the working force of the defendant company, of operators, 
linemen, and repairmen, has been permitted by the company 
to become so depleted that it is unable to and fails to keep its 
lines and facilities in reasonable repair, and that the situa- 
tion presents a matter of grave concern to the prosperity and 
well-being of the city of Toledo and its inhabitants, including 
the several complainants, in that the legitimate business and 
commerce of the city to points within and without the State 
of Ohio are seriously and very largely interfered with, to the 
very great damage of community interests; that the com- 
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j>lAmaiitB have no adequate remedy at law, and that the de- 
foidant indicates neither ability nor disposition to compty 
with the requirements of the several contracts alluded to, and 
with the obligation to maintain adequate facilities for intra 
and interstate communication. 

It is asked, therefore, that the company be cited to answer 
the bill ; that a preliminaiy order be issued to the defendant, 
requiring the defendant to immediately repair and put its 
plants, lines, wires, and facil[763]ities in reasonable order 
and condition for operation, and to observe its duties and 
obligations as an interstate carrier and as a public utility 
under the several acts of Congress and its contracts; and that 
it be determined and decreed that the rights and interests of 
the public and of the complainants, representing the public, 
are paramount in all respects to the private interests of the 
defendant, its officers, and employes, and all other persons 
whomsoever. 

A few days after the filing of this complaint, a Michigan 
corporation, known as the Home Telephone Company of 
Grass Lake, filed a complaint against the Ohio State Tele- 
phone Company, alleging substantially the same condition of 
affairs as in the former complaint, with additional circum- 
stances, setting forth the Michigan corporation’s particular 
interest in the maintenance of the facilities and obligations of 
the local company, because the latter is the medium by which 
the former company maintains its interstate long-distance 
comm uni cation with points in the State of Ohio, and that its 
business in Ohio was interrupted by the failure of defendant 
to maintain its lines in proper repair. 

Before any action was taken by the court these cases were 
consolidated, and thereupon the court, after notice, found 
that “within the past three weeks the cables of defendant 
company have been cut, damaged, or destroyed ” at the sev- 
eral points set forth in the complaint, and that this situation 
was the result of depredations by divers persons unknown to 
the telephone company; that thereby followed large, but un- 
osoertainable, losses of money and business to the cmnplain- 
B-tifa and others and the community and an interrupticm of 
the free flow of interstate commerce; that the defendant com- 
pany idiould immediately proceed to the repairing of the 
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fleveral cables located at or about the places meutf obed iia ^e 
order, and should thereafter maintain and keep aU. 
cables, lines, wires, and appliances in good state of repair 
and in condition for operation. Then followed thte prb> 
visdon: 

"It Is further ordered, adjudged, and decreed that the defendant 
company. Its officers, agents, servants, and employes, those in concert 
or participating with them, and all persons whatsoever, and i^rttcolarly 
all persons having notice of this order, be and are hereby enjoined 
and restrained from interfering in any way, or in any mannw, with 
the cables hereinbefore enumerated, or with the repair of said cables, 
or with workmen engaged In repairing said cables, or with employes 
of dtf midant company when In the company’s service ; and all said 
persons and parties are enjoined and restrained from doing any acts 
or things which may interfere In any respect with the performance of 
the duties and obligations of the defendant company as a comnxm 
carrier.” 

The answer of the defendant company, filed some time 
after the entering of the preliminary order, admitted many 
of the allegations of the complaint, but, putting the com- 
plainants upon proof as to many others of important char- 
acter, which need not be discussed here, set up the fact by 
way of excuse that it was suffering a strike on the part of its 
operators and linemen, and that it was having great diffi- 
culty in maintaining its working force, because its striking 
employes and their ^mpathizers were conspiring and com- 
bining to prevent the defendant from continuing in the op* 
eration of its telephone system and from employing opera- 
tors, linemen, cabl^en, and otber electrical [764] workers 
to repair the lines upon which depredation had taken place, 
and from maintaining the facilities of the company in opera- 
tion; that their loyal employes were subjected to intimida- 
tion, abuse, and violence ; and that its cables and lines were 
being destroyed and cut, as charged in the complaints, by the 
striking employes and their ^mpathizers. 

Prior to the coming in of this answer, however, one Bert 
Hoffman, representing himself as a resident of the city of 
Toledo, applied for leave to intervene by answer and inter- 
vening petition in behalf of himself and the several membetB 
of Local 245 of the International Brotherhood of Electrical 
W^rkws, of which he was a niffinber, and in b^lf of said 
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f BBioli/ {After a finding tl^ he did in fact sue in behalf of the 
i aaid union and its members^ permission was granted, and his 
; aiiiBvfer and interraiing petition allowed to be filed. In these 
admissions were made of substantially the facts set forth in 
the complaints, except that Hoffman denied that either he or 
any of the parties for whom he attempted to ^eak were 
guilty of the depredations of the lines and facilities of the 
defendant company. An attempt was made also in Hoff- 
man’s pleadings to raise the merits of the labor controversy 
between the striking employes and the company, an issue 
which the court has not yet considered. Hoffman’s pleadings 
in behalf of himself and his fellows assert their intention : 

“ To do and perform singly and In concert with others, by peaceful 
and lawful means, all acts which he Is able to perform by peaceful and 
lawful means, to compel said company to re-employ Its striking em- 
ployes, and to establish fair wages and decent working conditions; 
that until said company shall comply with said demands of Its em- 
ployes this petitioner will. In every peaceable and lawful manner pos- 
sible, Interfere with the business of said telephone company.” 

The order permitting Hoffman to file his intervening peti- 
tion and his answer in behalf of himself and his fellow mem- 
bers of the union, and of the union, contains a stipulation of 
his counsel, with the counsel of all the other parties to the 
cause: 

“That the order heretofore entered in this suit upon December 14, 
1016 (the temporary order above referred to), shall be and remain in 
full force and effect as a preliminary Injunction until the further order 
of this court, and that said order be observed and respected In all things 
until the further order of this court.” 

After the temporary restraining order had become a tem- 
porary mandatory injunction in the language above quoted, 
to which all the parties consented, including the union men, 
as above stated, testimony was had before the court in several 
instances, pursuant to the last provision of section 22 of the 
act of October 15, 1914, commonly known as the “ Clayton 
Act,” which testimony tended to suggest violations of the pro- 
visions thereof by various parties, including Hoffman, the 
i^presriitative deWdant himself. Attachments were issued, 
based upon this testimony, and sul^quently informations 
fil^ by direction of the couiiC The parties arrested 
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tiiereon were admitted to bail in amounts of from $100 to 
$400f and the court has now before it the return of tine several 
rwpcmdents to the respective informationa As the [765] 
returns raise practically the same questions in each instance, 
for the purpose of this opinion we will consider only that of 
Ghistav M. Bugniazet, one of the vice presidents of the Inter- 
national Order of Electrical Workers, who had been in charge 
of the alleged strike among the employes of the defendant 
telephone company. The points raised by this return, which 
we deem worthy of special consideration at this time, are: 

First, the jurisdiction of the court to entertain an actimi 
attempted to be brought by patrons holding contract rela- 
tions with the Ohio State Telephone Company under circum- 
stances such as obtain here is questioned. 

Second, that the terms of the injunction are too broad and 
indefinite to be valid under the provisions of sections 19 and 
20 of the so-called “ Clayton Act,” which, it is insisted, ex- 
clusively control the court in this case. 

Bespecting the first contention, it is urged that jurisdiction 
is lacking because the suits are collusive, and because there 
is a lack of jurisdiction, on the theory that legal remedies are 
present, and because the court is asked to undertake adminis- 
trative and legislative functions. 

Bespecting the second porition taken by rei^ondent, it is 
urged that the order attempted to restrain employes of the 
telephone company and persons seeking employment there- 
with from attending in places where they may lawfully be 
for the purpose of peacefully obtaining and communicating 
information, peacefully persuading persons to abstain and 
cease working for the telephone company, and from doing 
acts which might lawfully be done in the absence of such dis- 
pute concerning terms mid conditions of employment, con- 
trary to the provisions of section 20 of the Clayton Act, and 
that the order did not describe in such reasonable detail the 
act or the acts of the parties to be restrained, as provided by . 
section 19 of the so-called “ Clayton Act” 

[1] In argument it is urged with considerable inristence 
that the court has before it a case squarely within the prqvi- 
^ons of sections 19 and 20, and particularly the latter, of the 
act of October 16, 1914. There is no evidmice of collumon 



•XBPKBxrs V. osao zbuphons 00. ' W5S9 

Opiid<m «t tlM Ooart 

' between &e parties in tiiis case; tiuit the original parties may 
be frioidly antagtmists is not, however, improbable. Conn- 
‘sd’s sonnise may be correct, but some&ing more than this 
is necessary to make their “collusion” reprehensible. The 
court will not concern itself with the fact, if it exists, that 
the parties to the cause have agreed to submit their alleged 
controvert to this court; if there is nothing in substance to 
support the theory of collusion, other than that, the fact is 
of no consequence. Provided a real controvert between the 
parties exists, and the same elemrats of jurisdiction obtain 
as if the action were forced upon the defendant by the plain- 
tiff, the court will not inquire into the reason why the parties 
to the cause entered into an agreement, if they did, to bring 
their action in this court in any form. AthUy v. Board of 
Supers of Presque Isle ComUy^ 88 Fed. 584, 27 C. C. A. 585 ; 
Lehigh Mining <& Mfg. Co. v. KeUy, 160 U. S. 827, 16 Sup. 
Ct. 807, 40 L. Ed. 444; In re Metropolitan RaHway Receiver- 
ship, 208 U. S. 90, 110, 111, 28 Sup. Ct. 219, 52 L. Ed. 403. 
It is when the collusive agreement extends to sn[766]adjust- 
ment of ^e situation, so as to apparently clothe the court 
with jurisdiction which it otherwise would not have, that it 
becomes obnoxious, so that the real inquiry here is the inquiry 
as to jurisdiction upon the facts alleged, and if it is found 
that the court is asked to consider a cause of action which 
exists as one within its jurisdiction, no matter what the par- 
ties thereto determine to do with it, we are not interested to 
ask why they pres^ted it to this court. Section 37 of the 
Judicial Code is addressed to that form of coUumon which 
is entered into “ for the purpose of creodmg a case cogniz- 
able ” under the code. The statute is not new ; it was the law 
under comnderation in the cases cited, and it is not under- 
stood to refer to an agreement to submit a real controversy 
over facts not of the making of the alleged colluding parties, 
but to the collusive establishment, for the purposes of a suit, 
of facts in controversy which otherwise would have had no 
existence. 

[2] Counsel first insist that the complaints present no 
cause of equitable cognizance, because the complainants have 
a (xnnplete and adequate remedy at law; whnrefore, undw 

96826*— VOL 6— 17 68 
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fsTW of wetiion 267 of the Judidsl Code, this suit b not sns- 
tidnable. It is suggested that each of the complainants might 
find relief through appeal to the Interstate Commerce Cdmi- 
mbsion, or through appeal to the Ohio State Utilities Boerd, 
or in an action for damages, or by an action in mandamus. 
Assuming, for the sake of arguing counsel’s portion, that any 
individual complainant might have a remedy at law through 
one of the methods suggested, still that mere fact does not 
suffice to make the situation here unrecognizable in equity. It 
b a complete and adequate remedy at law, only, which will 
oust equitable jurisdiction. The Supreme Court, in WdRa 
WeMa V. Wcdla WaUa Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 
43 L. Ed. 841, announced the rule as follows: 

“ This coart has repeatedly declared In affirmance of the generally 
accepted proposition that the remedy at law, in order to occlude a 
concurrent remedy In eauity, must be as complete, as practical, and as 
efficient to the ends of Justice and Its prompt administration, as the 
remedy in equity. • * * Where irreparable injury is threatened, or 
the damage be of such a nature that it can not be adequately com- 
pensated by an action at law, or is such as, from its continuance, to 
occasion a constantly recurring grievance, the party is n9t ousted of 
his remedy by injunction.” 

The condition which complainants picture is one which 
affects not only each one of them individually, but which 
affects the entire public. It is obvious, assuming that the 
complaints state the truth, that an extension of the damage 
done to the properties of the defendant company in any ma- 
terial degree beyond what is stated in the complaints would 
approximate a public calamity, if that state of affairs does 
not already exist. While each individual cmnplainant was 
carrying his complaint through the slow processes of any 
legal remedy, whichever one of those enumerated by counsel 
for respondent should be chosen, an intolerable public ratua- 
tion would remain and doubtless be enhanced in its calami- 
tous featurea 

[8] Assuming that any one of the complainants might be 
cmnpensated for his damages in an action at law, whib he 
was having those damages ascertained, foUowmg legal pro- 
cedure, they would be continuing and increamng, not only 
as to him up to the day of trial, but as to [767] every con- 
tract holdw of the company, for hb contract would, oititle 
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him to settee with every other contract holder. While the 
alternative role in mandamus was running, if one ^ould be 
granted, which would be, of course, only against the defend- 
ant company, there would be no restraint upon the continuing 
action of irresponsible people who were placing the com- 
pany at the mercy of an order in mandamus. No remedy 
at law would be possible, either, against probable, but then 
unknown, wrongdoers. Some of the inmedies suggested in- 
volve of necessity a multiplicity of suits, which, when 
brought, would be effective only touching the particular 
actions, and would not reach recurring conditions, involving 
new causes of action. Even if there were remedies at law 
available to complainants, individually or collectively, or 
to the public, it is very plain that none was adequate to meet 
this situation, for no remedy had in it that celerity and 
comprehensiveness of operation which mark an injunction 
order, and which such a situation as this required in order 
that there may be any adequacy at all in the remedy. 
While the public, represented by complainants, was awaiting 
the necessarily slow processes of law, where would the public 
service have been? The futility of a resort to any suggested 
legal remedy to meet the situation alleged in the complaints 
is too plain to need any further argument. 

[4] In 1910 (act June 18, 1910, § 7) the Interstate Com- 
merce Act of 1887, and subsequently amended, was further 
amended to the effect that : 

•• The provisions of this act shall apply to * * * telegraph, tele- 
phone, and cable companies (whether wire or wireless) engaged In 
sending messages from one State, Territory, or district of the United 
States to any other State, Territory, or district of the United States, 
or to any foreign country, who shall be considered and held to bh com- 
mon carriers within the meaning and purpose of this act.” 

It seems to be clear that the purpose of Congress in this en- 
actment was to classify such corporations as the defendant 
here, for all purposes so far as the administration of the laws 
of the United States is concerned, with railroads and othfr 
transportation common carriers, for the laws pertaining to 
interstate commerce, while generally providing for matters 
of administration of tiie duties of instrummitalities of inter- 
state commerce toward the public, yet comprdimisively bring 
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them within the jurisdiction of the Federal courts for all pur* 
poses relating eqiecially to their duties as interstate agendas. 
We dte this act, therefore, to the point that all decisions 
toudiing the jurisdiction of the Federal courts under the laws 
rdating to interstate commerce are applicatde to dtuations 
arising with reference to telephone and telegraph companies, 
and that we may assimilate controverdes respecting interstate 
traffic by telephone and telegraph with those which deal with 
tramfportation of goods and persons. 

[6] It probably would not be disputed, at least it is not sub- 
ject to dispute, that the acts of Congress regulating interstate 
traffic are intended to, and do, so far as it is possible for mere 
enactments to accomplish anything, secure to the public the 
effectiye performance of the duties imposed upon public 
utilities by virtue of their contracts and [768] those public 
engagements which result from their franchises. It was long 
ago held by the declaration of the Supreme Court that tele- 
graph lines, when extending from State to State, were instru- 
ments of commerce under the protection of section 8 of article 
1 of the Constitution — ^the commerce provision — uid that 
messages transmitted over such lines from one State to an- 
other constitute interstate commerce. Pensacola Tt^grapk 
Co. V. Western Union Telegraph Co., 96 U. S. 1, 24 L. Ed. 
708 ; T degraph Go. v. Texas, 105 U. S. 460, 26 L. Ed. 1067 ; 
Western Union Telegraph Go. v. Pendleton, 122 U. S. 847, 7 
Sup. Ct.'1126, 30 L. Ed. 1187. It has also bbcome the settled 
law by adjudication, as well as in many States by statutory 
enactment, that for all purposes respecting ‘the rights of the 
public a telephone company must be treated in the same man- 
ner as a telegraph company. The Federal act of 1910, cited 
above, is effective also to that end. 

The several sections of the Interstate Commerce Act, as 
enacted in 1887 (act Feb. 4, 1887, c. 104, 24 Stat. 379), and 
amended in 1889 (act Mar. 2, 1889, c. 882, 25 Stat. 855) and 
1910 (act June 18, 1910, c. 309, 86 Stat. 544), require tele- 
phone companies to afford all reasonable fadlities for the 
transaction of business for which they are chartered and 
which they engage to carry on through their contracts, and 
subject them, as in case of other instrumentalities of inter- 
state traffic, to heavy penalties for failure to ctanply with 
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these obligatioius. As we read the statutes, the same law and 
procedure are applicable to them which safeguard public 
and private interests in the operation of any other business 
eng aging in interstate commerce, and we find the jurisdiction 
of the Federahfitpurts over analogous controverdes upheld by 
a long line of decisions touching so great a variety of phases 
of dereliction that we may safely say we have here one be- 
longing to the same category. We cite. Chicago^ B. <b Q. 
By. Co. V. Burlington, C, R. <& N. By. Co. et cA., (C. C.) 84 
Fed. 481 ; Toledo A. A. (6 N. M. By. Co. v. PennsyVomia Co. 
et a2., (C. C.) 54 Fed^ 730, 19 L. S. A. 387 ; Toledo, A. A. <Ss 
N. M. By. Co. V. Pennsylvania Co. et al., (C. C.) 64 Fed. 746, 
19 L. R. A. 396; Wahaah R. Co. v. Hannahan et cA., (C. O.) 
121 Fed. 663 ; Sunderland, Bros, et al. v. Chicago, R. I. <& P. 
By. Co. et al., (C. C.) 168 Fed. 877 ; Northern Pac. By. Co. 
et al. V. Pacific Coaet Lwnher Mfra.' Aas'n et cA., 165 Fed. 1, 
91 C. C. A. 39 ; Cleveland, C., C. tfe St. L. By. Co. v. Hirach, 
204 Fed. 849, 123 0. C. A. 145; Alaska S. S. Co. v. Intema~ 
HoncA Longehoremeida Aae’n of Puget Sound et al., (D. G.) 
236 Fed. 964; In re Lennon, 166 TJ. S. 648, 17 Sup. Ct. 658, 
41 L.'Ed. 1110; Western Union Telegraph Co. v. James, 162 
U. S. 660, 16 Sup. Ct. 934, 40 L. Ed. 1105 ; Southern BaUwa/y 
Co. V. Tift, 206 U. S. 428, 27 Sup. Ct. 709, 61 L. Ed. 1124, 
11 Ann . Cas. 846; Macon Grocery Co. v. AUanMc Coast Line 
Railroad Co., 216 U. S. 601, 30 Sup. Ct. 184, 64 L. Ed. 800; 
LouiaviUe <& NaahinBe Railroad Co. v. F. W. Cook Brewing 
Co., 228 U. S. 70, 32 Sup. Ct. 189, 56 L. Ed. 365; VnibeA 
States V. Pennaylvama Railroad Co., decided Dec. 11, 1916, 
37 Sup. Ct. 95. 

Extended comment upon these cases is unnecessary. We 
may note, however, that in the Tift ease, 206 XT. S. 428, 27 
Sup. Ct. 709, 61 L. Ed. 1124, 11 Ann. Cas. 846, the court held 
that, although an action[769]at law for damages to recover 
unreasonable rates existed, the Federal court could entertain 
a bill in equity to restrain the enforcement of an unreason- 
able schedule of rates; and in the case last cited {United 
States V. Pennsylvania Company) it was held that the Inter- 
state Cknnmerce Act does not give the Interstate Commerce 
Commission power to direct a railroad company to provide 
reasonable facilities for service, that is, that tiie act does not 
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give ’oommission the power to enforce the proTiaiiMi that 
‘* it jhall be the duty of every carrier • * • to provide 
and iurnieh such toansportation upon reasonable requests 
but that such power is lodged only in the courts. 
See Pa. B. Co. v. U. S., (D. C.) 227 Fed. m. So, also, in 
the Beer case, 228 U. S. 70, 32 Sup. Ct. 188, 56 L. Ed. 855, it 
was held that the refusal of a conunon carrier to accept a 
certain class of freight did not give rise to an administra- 
tive controversy within the jurisdiction of the Interstate 
Commerce Commission, but created a question to be deter- 
mined only by a court. The criterion is the presence of a 
controversy arising under the laws of the United States. We 
feel that we are entirely justified upon this current of author- 
ity in holding that we have such a controversy here. 

[6] As the court is not asked to perform an administra- 
tive act, so we are unable to see with counsel that it is asked ' 
‘Vto legislate and fix the quality of service required to be 
given by the defendant company, not only that the present 
service is inadequate, but as fixing the standard of service 
which will be required of the company.” We see no appli- 
cation to the instant situation of any of counsel’s authorities 
on this subject. It seems to us that this is plain from a con- 
sideration of the order issued, which follows the prayer of 
the complaint, and which reads in its material parts as 
follows: 

‘Tbe court finds that within the past three weeks the cables of 
defendant company have been cut, damaged, or destroyed at the 
points hereinafter set forth, and that by reason thereof telephones of 
defendant (Kunpany, which are instrumentalities used and useful in 
Interstate commerce, have been rendered inoperative and that com- 
plainants, being directly interested in certain of said cables and 
telephones, and appearing herein on behalf of all persons interested, 
are entitled to have said cables immediately repaired and to have 
service thereon immediately reSstablisbed. * * * It is therefore 
ordered, adjudged, and decreed that the defendant oimpany shall 
immediately repair all its cables iMated at or near the following 
places: [Here follows a description of points where repairs are Im- 
peratively needed as alleged in the conq;>lalnt] * * * It is farther 
ordered, adjudged, and decreed that the defendant conqiany ahall 
immediately repair all other cables, lines, wires, appliances, gnd fgcUi- 
ties of the defendant, and that it shall ke^ and maintain aq jai4 
pr^rty in a good state of r^mir and In condition for oj^ation.” 
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^ Otiher parts of the csrder are either injnnctional or findings 
offsets. The order itself is sufficient answer to all of ooun* 
sd’s argument. Such an order would be clearly within the 
power of a court in mandamus proceedings, and if it could 
be issued at law, in a case of this kind where mandamus, by 
reason of procedure and because of continuing conditions, is 
a cumbersome and inadequate remedy, it could be granted 
by a court of chancery. 

It is contmided that, although this suit was instituted by 
patrons of the company against the company only, it is 
squarely within section 20 of [770] the Clayton Act, which 
enacts certain limitations upon the power of Federal courts 
“ in any case between an employer and employes, or between 
employers and employes, * * * or between persons em- 
ployed and persons seeking employment,” involving a labor 
controversy. This contention will occupy here none of the 
court’s time. It is at present of no consequence to conmder 
whether this section 20 should be construed to govern cases 
not within the exact terms of its limitations. If this por- 
tion of the act presents the novel features claimed for it, it 
may well be argued that it is therefore class legislation, which, 
if valid at all, must be construed narrowly; but respond- 
ent’s motion to the information against him may be disposed 
of to a better purpose if we assume, with his counsel, that 
the Clayton Act applies in every section to this controversy, 
it being understood, of course, that the court is not deciding 
the point, but joint with counsel in the assumption, because, 
if section 20 of the act does not apply, respondent’s case is 
hopdess. 

The fact that Local 245 of the International Brotherhood 
of Electrical Workers was permitted to intervene through 
the representations of Hoffman must not be taken as indi' 
cative that the court finds the case to be under section 20. 
The question still remains whether the issue that now appears 
between the complainants and the union is under the Clayton 
Act. Without extended comment, we hold that an “irrep- 
arable. injury * * * to a property right, of the party 
making the application, for which * * there is no ade- 

quate remedy at law,” is involved in this case, to prevent and 
abate ^diich the action is brought. As deaiiy we must hold, 
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also, that tiist is described “ with particularity in the appli- 
cation.” Argomeut to the contrary seems to us to be mere 
effusiTe verbality. 

[7] The second paragraph of section 20 we quote in full 
as the important one. It has sometimes been called ** Labor’s 
Bill of Bights.” We may as well call it an Employer’s Bill 
of Rights,” and also, when there is a labor controversy involv- 
ing a public utility as here, the ‘‘Public’s Bill of Bi^ts.” 
The “ rights ” guaranteed by it to the employes, “ in any case 
between employer and employes,” are to be set up against and 
limited by the certain “rights” of the employer therein 
written. He has just as much right, under this section, tiiat 
his employes shall not exceed the limits of their rights under 
it as they have to enjoy them. The rights of the employer 
begin wWe those of the employes stop. The granting of a 
“right” by statute always involves an obligation upon the 
favored one not to exceed its limitations. The act says: 

“And no such restraining order or Injunction shall prohibit any per- 
son or persons, whether singly or in concert, from terminating any 
relation of employment, or from ceasing to perform any work or labor, 
or from recommending, advising, or persuading others by peaceful 
means so to do ; or from attending at any place where any such person 
or persons may lawfully be, for the purpose of peacefully obtaining 
or communicating Information, or from peacefully persuading any per- 
son to work or to abstain from working ; or from ceasing to patronize 
or to employ any party to such dispute, or from recommending, advis- 
ing, or persuading -.others by peaceful and lawful means so to do; or 
from paying or giving to, or withholding from, any person engaged In 
such dispute, any strike benefits or other moneys or things of value; 
or from peaceably assembling In a lawful man[ 771 ]ner, and for lawful 
purposes; or from doing any act or thing which might lawfully be 
done in the absence of such dispute by any party thereto; nor shall 
any of the acts specified In this paragraph be considered or held to be 
violations of any law of the United States.” 

It is well to note, and not to lose sight of, the fact that the 
words “ lawfully,” “ peacefully,” “ lawful,” “ peaceful,” domir 
nate the thought of the second paragraph of the section in 
question; they control its meaning, as they conlxol both the 
court and the parties to a labor controversy. The statute but 
enacts the position which courts have universally taken; tiiere 
is nothing new in it, f w we hold that no case exists where a 
court has attempted jurisdiction to control lawful and peace- 
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able action by injtmeti<ni, although it may seem that some* 
times judgment may have been faulty as to what particular 
action was “ unlawful ” or provocative of a disturbed peace. 
The challenge to the court is to define “ peaceful picketing ” 
within the limits of this section. This does not seem to be 
an occasion for an attempt at an academic formula, which, 
in any detail, would meet all exigencies poetible in labor con* 
troversies, if one could be drawn up. 

Each case presents its own peculiar questions. An act may 
be lawful and peaceful, or just the opposite, according to its 
setting. It is easier, and far more practicable, therefore, to 
deal in prohibitions than in affirmations. Broad generaliza- 
tions, however, are easily framed, because, if we just keep in 
mind the prevalence in the statute of the qualifying idea of 
“ peaceful ” and “ lawful ” action, we cannot be misled. The 
best we have seen is one lately appearing in a newspaper de- 
voted to labor interests. It is : 

" What constitute* peaceful picketing may he answered hy any fair- 
minded man, if this question is asked, ‘Would this be lawful if no 
strike ewistedt”' 

We accept this as a veiy good test, and apply it to the con- 
crete, questions of fact arising in this case, as propounded in 
the several informations, with conclusions certain to come to 
every “ fair-minded man.” Suppose no strike were in prog- 
ress — 

Would it be lawful for one or more men to use offensive, 
abusive, insulting, or threatening language to another or 
others — for one to call another a “ rat,” a “ scab,” a “ thief,” 
an “outcast,” or by any other name commonly accepted os 
offensive, or degrading, or calculated to provoke the other to 
break the peace in resentment? 

Would it be lawful for one man, or more, to take station 
adjacent to the place of rest, lodging, or work of another, or 
others, and there, by gesture, language, or otherwise, convey 
to the other insult or threat ? 

Would it be lawful for one or more men to force his or 
their talk upon the unwilling ear of another — to compel him 
to listen against his will! 

Would it be unlawful for one man or more to persistently 
follow another to and from his work, to his home or lodging. 
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and about the dty, forcing upon him unwillingly their pz^ 
enoey without occasion other than to unmistakably suggest 
to him their hostility unless he meets their viewsl 

[778J Would it be lawful for one to photograph another 
again^ his will, especially under circumstances which indi- 
cate unfriendliness to be the spirit, and a hostile use of the 
photograph to be the object! 

Would it be lawful to slink upon an unsuspecting man, 
inoffensively gazing into a shop window, and deal him a 
blow — to step from the hiding of an alley to trip a lady and 
then to strike her escort as he stoops to her assistance? 

These questions are formulated upon the testimony pro- 
duced in open court, because of which attachments were 
issued under the law, resulting in the filing of informations 
against which counsel for respondents has presented the 
motions we are considering. This court has heard other 
testimony upon which as yet no writs have issued. Upon 
the facts therein alleged, and upon alleged occurrences 
which have been the subject of comment in the public press 
since the middle of November as part of local contempo- 
raneous history, we may ask certain other questions, and 
thus touch upon all the phases of disorder which have marked 
the city of Toledo in the time mentioned and which there 
is apparent justification in assuming were incidents of the 
strike. If no strike were in progress — 

Would it bfe^dawful to intercept a young girl on her way 
to work and beat and scratch her and tear her clothing; to 
destroy the telephone connections with public hospitals, so 
as to leave them without means of communication; to de- 
stroy fire department lines, hazarding the safety of prop- 
erty; to so menace, threaten, and frighten the employes of 
another as to make it necessary to convey them to and from 
their work in armored or protected cars; to so act as to 
gather large crowds of bystanders and curiosity seekers 
about places of business, to the interruption thereof ; for a 
crowd of a dozen or more men to surround a vehicle, follow 
it through the business streets of a city, shouting offmisive 
names, stopping or interfering with iaaffic; to cut automobile 
tires; to strew tacks in streets for the purpose of destroying 
tires; to throw bricks and stones at automobiles; to assault 
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and beat a boy engaged in ddivering water to a place of 
bowess; to assault persons entraing one of the prominent 
hotels of the city, or to follow such persons from their place 
of employment to said hotel, calling them offenmve names 
and causing crowds to gather) 

Of course, the court is not assuming that these things are 
established facts, or that the commission of any of them 
•should be charged to any parties now before the court, 
although the public prints, without any denial, ascribed 
some of these transactions to the activity of strikers on 
picket duty, who are parties to this cause. We are calling 
attention to them only because they are incidents not un- 
common in labor controversies, and as such occurrences were 
not noticeable incidents of the city’s history prior to No- 
vember, 1916, except in cases of other strikes, and as it is 
not understood that the defendant company was having 
such experiences before that date, it is not unnatural to 
assume that they were induced, those that really occurred, 
in some manner by the labor controvert which caused this 
suit. Because such occurrences are liable to be the result of 
passions inflamed by such con[773 |troversies, there is au 
insistent and undeniable demand that all persons having 
part in a strike, who are trying to exercise their rights under 
the law to maintain a strike, should be perrastent in their 
efforts to keep the controversy within lawful bounds and to 
guard that these inexcusable results do not follow; other- 
wise, in the estimate of the public generally, they will be 
held to some considerable measure of responsibility. 

“Any fair-minded man” will answer each of these ques- 
tions above stated in the negative. It must be borne in 
mind that not every act is lawful against which no positive 
provision of law exists. Many acts are unlawful for which 
no affirmative penalty is enacted, or against which no redress 
at law is possible; and some, while within the prohibitions 
of positive law may not offer a practicable occasion for re- 
dress at law, yet a court of equity may be asked to protect 
the intended sufferer from the annoyance and damage they 
may create, and such a court may enforce its prohibitions. 
No lei^ation yet exists to the contrary, if legislation de- 
priving courts of such power is possible. Some acts, law- 
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ful wh«i but once performed, may become unlawful when 
repeated for the purpose of annoyance or damage and may 
be res(a:B>ined wh^ that purpose becomes plain. 

The right of free speech does not give anyone the privi- 
lege td force his views upon others, to compel others to 
listen. The right of the others to listen or to decline to 
listen is as sacred as that of free speech. It is clear that, 
if one does not desire speech of another, he may as surely 
have his privacy therefrom as the privacy of his home. It 
is undeniable that the so-called right of peaceful persuasion 
may be lawfully exercised only upon those who are willing 
to listen to the persuasive arguments. 

Again, every man has the right to the pursuit of his law- 
ful business or employment undisturbed, and any act per- 
f(H*med with intent to disturb the full and unrestrained 
exercise of his faculties and wishes in such employments 
plainly unlawful. 

Again, he has the right of privacy and freedom from 
molestation of private persons, hostile or otherwise, at his 
home, at his lodging, at his place of work; he has the right 
to walk the streets without annoyance from the unwelcome 
attentions of others, so long as he is conducting himself in a 
lawful manner. 

Again, the right of one to the privacy of his own features, 
to the end that he may not be photographed without his 
consent, is mitnifest. It has been sustained by the courts in 
actions for damages. 

Again, the right of one man to work is as much entitled 
to respect as the right of another to cease work or to strike. 

Again, the right of an employer to engage whomsoever 
he chooses is as strong as the right of an employe to refuse 
to work. 

Again, the right of an employer to have access to and 
from his place of business, and his right to have the sheets 
and public highways in front of his place of business kept 
clear of crowds, bystanders, and cuiioaty seekers, is as 
strong as the right to picket, and no picketing which is con- 
ducted in a manner to attract and retain the presence of 
crowds can be said to be peaceful or within the law. 
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[774] It is a safe and proper generalization that any 
action having in it the element of intimidation or coercion, 
or abuse, physical or verbal, or of invasion of rights of pri- 
vacy, when not performed under sanctions of law by those 
lawfully empowered to enforce the law, is unlawful; every 
act, of speech, of gesture, or of conduct, which any fair- 
minded man ” may reasonably judge to be intended to convey 
insult, threat, or annoyance to another, or to work assault or 
abuse upon him, is unlawful. Not a syllable of the Clayton 
Act, or of any other law, whether of legislation of Congress 
or of the common law, sanctions any of the incidents we have 
referred to. They are to be condemned as legally inexcus- 
able — such must be the verdict of “ any fair-minded man ” — 
nothing can be said in justification. 

These propositions are so elemental that, but for the con- 
fusion which exists in many minds that a labor controversy 
affects the commonest rules of life, it would seem a waste of 
time to state them. The existence of a strike does not make 
that lawful which would otherwise be unlawful. These per- 
sonal rights to which we have alluded are, in each instance, 
precisely those which the striker himself would insist upon 
were conditions reversed. They are also so plain, and the 
answers to the questions involving them so certain, that one 
called upon to enforce the law, if he has but ordinary intel- 
ligence, will plainly fail to do his duty when in his presence 
a fellow citizen suffers an invasion of his rights of this 
character. 

The things we have mentioned are so clearly unlawful that 
the failure or refusal of public officials to prevent their oc- 
currence or to punish their commission presents a plain and 
reprehensible evasion of official duty. Any officer of the law, 
a policeman, for example, ought to know that such acts are 
in violation of law, and of individual rights, subjecting their 
perpetrators to restraint and to punishment; he must know 
that a sworn duty devolves upon him to arrest the guilty 
parfy, and that such an arrest would be, in no respect, an 
invasion of any right arising from a strike or the ri^t of 
peaceful picketing. Having a mind capable of understand- 
ing the question, “Would tiiis be lawful if no strike existed ! ” 
he could have no difficulty in seeing his duty to prevmt such 
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occurrences. If the court may accept as reasonably accurate 
the testimony it has heard, and if we may accept as fairly 
reliable the history of Toledo as it was detailed in the news- 
papers in the months of November and December, wherever 
the responsibility th^for may be placed, no ‘‘ fair-minded 
man,” in our judgment, can say that the plain rights of indi- 
viduals and the right of the public to order were in all pos- 
sible cases observed and preserved to the degree which law 
and official obligation demanded. 

The labor organization, party to this case through the rep- 
resentation of Hoffman, came here voluntarily and was ad- 
mitted upon its application and the statement of its counsel, 
in the presence of the officers of the organization, that the 
injunction then in force would be observed and respected 
until it should be modified or vacated by this court. Indeed, 
we have, as we have observed, exactly the injunction which 
the labor defendants in this court agreed should be issued. 
Yet it pleads that it intends to ^ interfere ” by all “ lawful 
means ” with the business [776] of the defendant company. 
It should know, and act upon the knowledge, that the only 
** interference ” which the law permits is that incidental to a 
strict observance of the terms of section 20 of the Clayton 
Act. If it goes beyond the privileges of action therein pro- 
vided, it comes within the court’s restraining and punitive 
processes. Its only safe course, in pursuing its “interfer- 
ence” methodh) is to place intelligently and carefully, in 
word and conduct, the same emphasis which Congress em- 
ployed on the expressions “ lawful ” and “ lawfully,” “ peace- 
ful” and “peacefully,” as used in the act. 

[8] The Ohio State Telephone Company is a public util- 
ity. Its first duty is to serve the public. Its work meets a 
vital public necessity. The right of its striking employes 
to “interfere by lawful means” with its business does not 
mean a right to cripple performance by it of its duti^ to 
the public, if it can find people willing to work for it. If 
labor can ^ had, ttie company must employ, and the striken 
must permit it to employ and use, labor to perform its public 
duties, and anyone witling to work for it must be allowed 
evecybody entire freedom to do so. Tbe public, having a 
great need for services of the character offered by tins puMie 
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utility, has an enforteable right to demand these cfmditions 
of botib the ctHnpany and of those associated in controversy 
with it. This court is empowered to say to the company 
that it must meet its public obligations. Coupled with that 
power of the court is the power and duty of laying its pro- 
hibitive and punishing hand upon anyone whose willfully 
unlawful conduct tends to render abortive the exercise of 
that power. We can no more say to the company that it 
must yield to the demands of its striking employes than we 
can say to them* that they must meet the company’s ex- 
actions. The controvert must be carried on, on both sides, 
without substantial detriment to the company’s public 
service. 

“ Peaceful picketing ” is exercisable only within these limi- 
tations; no “interference” with the company’s business is 
lawful which exceeds them. Whatever may be the effect of 
this provision of the Clayton Act now under consideration 
upon controversies engaging corporations not public utilities 
and their employes, we can not believe that Congress enacted 
against the public welfare to sanction more than we have 
above indicated. 

[9] Two maxims, which have much the same meaning, 
are universally treated us controlling all legislation and as 
limiting all persoiuil rights. They are “Salus populi est 
suprema lex,” and “Salus reipublicse suprema lex.” Lib- 
erally translated, they mean that the public welfare is the 
first and supreme consideration. They are the law of all 
courts and all countries. Individual rights universally are, 
and plainly must be, subordinated to the public good, and 
of this principle we have many applications, of which the 
superior quality of the public’s interest in the service of a 
public utUity vitally conserving the public welfare is one. 
Congress must be considered to have legislated in the light 
of this principle, which must be resorted to as one essential 
criterion of interpretation of the acts of all legislatures. 

[10] Holding, as we must, that the public interest in the 
oon^any’s public service is the first coi^dwation, that it is 
paramount to that in[776Jterest in the company’s affairs 
held the very small fraction of the public which would 
work for the company, and to that enjoyed that other 
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very mall fraction whose members hope ior a return from 
their investments, we are unable to agree with re^ondent’s 
counsel that the order is deficient, because it does not con- 
form to the provision of section 19 of the Clayton Act that 
an injunction order should q>ecify in ** reasonable detail” 
the things enjoined. That portion most vigorously attacked 
as too broad and indefinite is the provision restraining the 
doing of — 

'* any acts or things which may Interfere in any i^espect with the per- 
formance of the duties and obligations of tbe defendant company as a 
common carrier.” 

This provision is as definite as it is possible to make it. 
It is this paramount interest in the public which may not 
suffer interference as the result of the controvert, and it 
is impossible to set out every act or line of conduct which 
might work interference. Labor controversies are not un- 
expected or unusual; courts recognize that they are possible; 
courts also notice that the existence of one produces some 
embarrassment to the employer affected in the management 
of his businesa Whether that embarrassment arises to a 
state, of “interference,” as that term means in cases of this 
sort, depends upon how the controvert is conducted on 
either or both sides. A total cessation of the employer’s 
business, even of that of a public utility, might not indi- 
cate an illegal interference under some circumstancea A 
strike lawfitlly conducted is not an illegal interference, al- 
though it might effect even a total paralysds of a public util- 
ity’s activities, resulting in great public suffering and losa 
The right to abandon employment, by individuals singly or in 
association, is unquestioned, and the law maintains the right 
of such late employes, commonly known as strikers, to 
“ peacefully ” persuade others to abandon the same employ- 
ment, or to refrain from engaging in employment, and to 
that end “peaceful picketing” is permitted for purposes of 
observation and information and “peaceful persuasion.” 
But no single act, to which we have alluded above, can be 
possibly considered to be a necessary, and hence an ezcus- 
^le, accompaniment of peaceful picketing. Such acts tend 
iiiovitably to tlmt “ intorference ” which tiie law condemns. 



946 


OBIO XBUraCOHB 00. 

Opinion of Om Oonrt 

In a recent decision, Central Trades Oomeil ▼. 

American Steel FovnMea^ 288 Fed. 728, 161 C. C. A. 678 
(October session, 1916, 7& CSrcuit Court of Appeals), whidi 
the public prints treat^ as one favorable to organiz^ labor, 
this language occurs: 

“PlalntUTs contoitlon that a court may restrain lawful acta of 
striking employes when committing and carrying out the purpose of 
an unlawful conspiracy to destroy the employer’s business Is sup- 
ported by many authorities (dttng [Sailors VnUm of Poe. v. Ham- 
mond Lumber Co.] 156 Fed. 450 [85 O. 0. A. 16] ; [/ii re Debt] 158 
U. 8. 564 [16 Sup. 6t. 900, 88 I.. Ed. 1092} ; [Sames <t Co. v. CMoago 
Tvpographkxa Union No. 18] 282 IlL 424 [88 N. B. 940, 14 L. R. A. 
(N. S.) 1018, 18 Ann. Oas. 64] ; Kargea Pur. Co. v. Amalpamaled 
IFoodtoorkers Local Union No. 181] 165 Ind. 421 [75 N. B. 877, 2 L. B. 
A. (N. S.) 788, 6 Ann. Gas. 820]). * * * If the purposes of the 
undertaking complained of were purely and simply, or even primarily. 
Interference with the plaintiff In the conduct of his business os 
alleged, no act, however Innocent In Itself, directed to that end, can 
be said to have a lawful purpose for Its doing.” 

[777] We cite and quote this case, not because it presents 
a novel doctrine, but simply because it is the latest on the 
subject. It is a legal proposition, too firmly settled to be 
disregarded, that two or more persons may not combine to 
employ activities, in which singly they might lawfully en- 
gage, with an intent that the effect of their joint action should 
be the injury of another, and there is absolutely nothing in 
any provision of the Clayton Act, and we have in mind par- 
ticularly sectiims 6 and 20, that weakens the force of this 
principle. The case we cite is decided with reference to the 
Clayton Act. In this view, we suggest that the bald state- 
ment in the pleading of the labor organization referred to 
that its purpose is to ** interfere” by lawful means with the 
business of this public utility comes perilously near a con- 
fession that an unlawful conspiraiy is in progress, and the 
only way that such a condusion can be avoided is a line of 
conduct during tiie further continuance of this strike which 
will secure the public against that interference with the busi- 
ness of this public utility which is the direct result of the 
unlawful acts of the character of those to which we have al- 
luded. Accinnpanying the strike have been occasioDS of un- 
doubtedly unlawful interferenceb If convictions should fol- 
96826*— voL 6—17 60 
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low the charges now before the court, involyrng members of 
Local 245 when on ** picket ” duty, the attitude of the unicm 
as a law-abiding organization would be prejudiced irery 
unfortunately, especially when it is considered that it 
formally urges to this court its purpose to “ interfere ” with 
tiie company’s business. If its members will confine their 
strike activities within the limits of the Clayt<m Act, thmi 
whatever onbarrassment ensues to the company will be no 
illegal interference. 

The court’s views as to what is and what is not peac^l 
picketing in the instant case are sustained by an unbroken 
current of authority. The early authorities are summed up 
in Labatt on Master and Servmit, vol. 7, p. 8364. Our posi- 
tion is consistent with Judge Tayler’s opinion in a local case. 
Pope Motor Gear Co. v. Keegan^ (C. C.) 160 Fed. 148. We 
cite but two additional cases, already referred to in this opin- 
ion, because they are the latest cases and deal with conditions 
since the Clayton Act was passed, namely, Tri-City Central 
Trader Council v. American Steel Foundries, supra, and 
Alaska 8, 8. Go. v. International Longshoremen's Asa’n of 
Puget Sound et al., supra. The concluding paragraph of 
Judg6 Neterer’s able opinion in the last case cited we regard 
as specially worthy of the attention of the labor defendants 
in this case. We quote 236 Fed. 972 : 

“ WhUe there Is no testimony that any ot these acts were expressly 
authorized, th^re Is no evidence that the acts were disapproved, or 
members disciplined or expelled. The testimony does show that the 
d^endants did have control of the situation, and did not exercise their 
Influence or power to correct the Irregularities or disavow the acts 
until the issuance of the tonporary restraining order and service upon 
the defendants, when all overt acts ceased, which, considered with 
what defendants did do, confirms the conclusion that the acts were 
under the authority and within the control of defendants. When per- 
sons or parties set in motion machinery for the purpose of shaping 
sentimmit, they can not take the benefits without also being burdened 
wltii responsibilities. Such parties thereby assume the burden of Con- 
trolling such agency, if within their power ; and If. perchance, sesne 
persons unauthorized, acting with defbndantB. commit unauthorised 
acta, it Is Incumbent upon the defendants to [778] show such fant, 
and. If committed by manbers under the control of the associatltMU, to 
disavow such acts by causing sudh offetaling members to be disciplined 
pir ekpelled.** 
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A history of this controversy shows that, immediatelj alter 
the issuing of the court’s temporary restraining ordw, the 
most flagrant public manifestations of unlawful cmiduct 
ceased; that thereafter those things were done which could 
be done surreptitioutiy or with a smaller chance of detection, 
although one or more of the informations follow attach- 
ments after testimony involving several members of the 
union, and consequentiy parties to the injunction, in what 
appears to have been an indecent public disorder, which 
was permitted by a local peace oiBcer, who was present, to 
proceed with no attempt at repression. 

The informations in question are all lodged against mem- 
bers of the union. If the charges are sustained on trial, it 
would appear that they have violated the beneficent provi- 
tions of the act which their counsel claims gives them special 
consideration. It would seem, therefore, that more time for 
the honor of the defendant local union might be profitably 
spent in getting at the facts, the truth of the charges, and 
less to technical objections which have nothing to do with 
the merits. 

If the court finds the several charges sustained by the 
testimony, if the acts, willfully performed, bear with reason- 
able certainty the construction that they were performed 
with coercive, intimidating, insulting, or annoying intent, 
that thereby the lawful business of the company may suffer 
interference, the court’s duty is plain to say that the acts are 
not privileged by any law and are violative of the order in 
this case to which Hoffman and his fellow members con- 
sented. In such case, some more tangible and distinct proof 
is indicated to be necessary that the union honors the law 
its counsel invokes than mere disclaimer of responedbility. 
In such an event the unfortunate assertion in the pleadings 
that Hoffman and his associates intend to “interfere” by 
means of what they call “ peaceful ” and “ lawful ” measures 
would create a demand for action more definite than even 
words of condemnation by Local 245 of its guilty mm. 
Judge Neterer, in the opinion quoted, points out the way. 
The law that is called upon to prot^t Hoffman and his 
fdlow members tiiould be honored by it. The local and de- 
fendant uni<m “set in motion machinery for the purpose of 
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shaping smtiiDent ” ; its responcdbility is dear to oonhrol sadi 
agency within lawful bounda 
We make these observations, not to oonvqr an impression 
that anyone imder diarge is guilty — ^no one has been tried, 
and we may have no opinion yet — ^but moved by a profound 
conviction that, because of the undeniable lawlessness which 
has accompanied the telephone strike, and because of the 
condition of the record made so far in this case, an impera- 
tive demand exists now, for its own good, for affirmative 
action by Local 245 to range itself definitely on the side of 
law and order, if it would have that efficiency for social good 
of which organized labor is capable, and which alone justifies 
its existence, and if it would have and retain public rei^ect. 
The local should protect its members against unjust charges; 
its duty to itself and its membership is just as plain to [779] 
set itself sternly against disorder. There is no legal excuse 
for disorder in a strike; somebody is always re^onsible in 
some degree to the law for disorder. 

The motions to the several informations should be denied. 

UNITED COPPER SECURITIES COMPANY ET AL. v. 
AMALGAMATED COPPER COMPANY ET AL. 

BSSOB TO THE CmCVIT COUBT OF AFFEALS FOB THE SECX>ND 

CIBCUIT. 

No. 208. Argued April 24, 1917.— Decided May 21, 1917. 

N [244 U. S., 261.] 

The established principles limiting the right of a stockholder to sue on 
behalf of the corporation when it refuses to do so, restated and held 
applicable to an action for damages based on alleged injury to the 
corporation through violations of the Sherman Act.* 

The rule which coniines the individual stockholder to the equitable 
ferum when seeking to enforce a right of the ‘corporation applies 
when “the cause of action arises under the Sherman Act, as in other 
cases. Fleitmmm v. Welsbach Co., 240 U. S. 27, distinguished. 
Whether or not In an action by stockholders to enforce an alleged rl^t 
of their corporation this court has power to substitute as plalntltb 
persons appointed receivers of the corporation while the writ of error 
Is pending; HtM that in the circumstances stated In the opinion such 
a motion was without merit In this case. 

228 Fed. 421, affirmed. 

*^lUbiis coivrlghted, 1217, Iv The Banks Law Publlablng Otm- 
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The case is stated in the opinion. 

Mr. Ferdinand E. M. BuUowa^ with whom Mr. Ralph 
Jcmse M. Bullowa^ Mr. EmUie M. BuUowa^ and Mr. Rohert 
H. McCarter were on the briefs, for plaintiffs in error. 

[862] Mr. John A. Carver for defendants in error, Amal- 
gamated Copper Company et al. 

Mr. Lome MarshaU for defendant in error, Adolph Lew- 
isohn. 

Mr. Justice Brandeis delivered the opinion of the court. 

This is an action at law. The complaint alleges that plain- 
tiffs are the holders of more than 200 of the 500,000 shares 
of the outstanding stock of the defendant Unitiwi Copper 
Company, a New Jersey corporation; that the defendants 
other than that company have by conduct violating the 
Sherman Law (act of July 2, 1890, c. 647, 26 Stat. 209) 
injured it to the extent of more than $5,000,000,^ and that: 

“ IV. In or about the month of January, 1912, and before the com- 
mencement of this action the piaintiffs, United Copper Securities 
Company and Arthur P. Heinze, each made a demand upon the 
defendant. United Copper Company, that this or a like action be 
instituted by said corporation defendant, and said corporation de- 
fendant, and its board of directors, have refused to comply with said, 
demand, and have failed and refused to commence or cause to be 
commenced any action whatever in compliance therewith. 

“V. This action is commenced and prosecuted by the [26S] plain- 
tllf United Copper Securities Company, and by tlie plaintiff, Arthur P. 
Heinze, each individually and for himself and also on his own behalf 
and on behalf of all the other stockholders of said United Copper 
Company.*’ 

The complaint concludes: 

** Wherefore, the plaintiffs demand Judgment in their favor and 
in favor of any stockholders of the United Copper Company who may 
join with them in the prosecution of this action in the sum of three- 

*The bill is framed on the theory that the injury to the United 
Copper Company was suffered directly, as a competitor of the other 
defendants, and the case will be discussed on that supposition. It is 
proper to observe, however, that the allegations of the bill are ambig- 
uous in this respect, and that the United Copper Company appears to 
have been a mere holding company, which suffered injury only indi- 
rectly as controlling stockholder in various mining companies alleged 
to have been damaged by the conspiracy and which were not made 
parties to this suit 




MO ai4 usnm> BTAXB8, »i. ^ 

Oidnion of fhe Court. 

fold damagos ludw section 7 of tbe act of Oongvess afoNsaid, and 
tbat each of the defendants shall be compelled to pay the damages 
snstalned b;^ the United Copper Company, as hereinbefore alleged.” 

Tke district court sustained a demurrer and dismissed the 
complaint. Its judgment was affirmed by the Circuit Court 
of Appeals, 223 Fed. Bep. 421 ; and the case comes here on 
writ of error. A motion for substitution of plaintiffs, here* 
after referred to, was made in this court and argued with the 
merits. 

There is no statement in the complaint that the alleged 
wrongful acts have caused injury to the plaintiffs as indi- 
vidual shareholders; and no recovery is sought for damages 
to them or to their property. The case involves, therefore, 
this single question : Whether a stockholder in a corporation 
which is alleged to have a cause of action in damages against 
others for conduct in violation of the Sherman Act, may sue 
at law to recover such damages in the right of the corpora- 
tion, if, after request, it refuses to institute the suit itself 1 
Insuperable obstacles to the maintenance of the action are 
presented both by the substantive law and by the law of 
procedure. 

Whether or not a corporation shall seek to enforce in the 
courts a cause of action for damages is, like other business 
questions, ordinarily a matter of internal management and is 
left to the discretion of the directors, in the absence of in- 
struction by\ote of the stockholders. Courts inter [864] fere 
sddom to control such discretion intra virea the corporation, 
except where the directors are guilty of misconduct equivalent 
to a breach of trust, or where they stand in a dual relation 
which prevents an unprejudiced exercise of judgment; and, 
as a, rule, only after application to tbe stockholders, unless it 
appears that there was no opportunity for such application, 
that such application would be futile (as where the wrong- 
doers control the corporation), or that the delay involved 
would defeat recovery.* In the instant case there is no allega- 

*Hawea v. Oakkmd, 104 U. S. 450; Quinoy r. Steel, 120 U. S. 241; 
Cqrbtu V. AUuka TreadtoeU Gold MMng Oo„ 187 IT. S. 455; DdUmare 
4MuSaon Oo. r. Albany A Sveyufhatma R. R. Co., 218 U. S. 435. See 
Maoon, D, A B. R. Co, v. BhxMw, 141 Fed. Rep, 585. 
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ticm that tile United Coppw Company is in the control of the 
alleged wrongdoers or that its directors stand in any relations 
to them Or that they have been guilty of any misconduct what- 
soever. Nor is there even an allegation that their action in re- 
fusing to bring such suit is unwise. No application appears 
to have been made to the stockholders as a body or indeed to 
any other stockholders individually ; nor does it appear that 
there was no opportimity to make it, and no special facts are 
' shown which render such application, unnecessary. For 
aught that appears, the course pursued by the directors has 
the approval of all the stockholders except the plaintiffs. The 
&ct that the cause of action is based on the Sherman Law 
does not limit the discretion of the directors or the power of 
the body of stockholders; nor does it give to individual share- 
holders the right to interfere with the internal management 
of the corporation. 

But even if the circumstances were such as to justify indi- 
vidual stockholders in seeking the aid of the court to enforce 
rights of the corporation, it is clear that their remedy is not 
at law.* The particular equitable relief [266] sought in F'Mi- 
mam v. 'Wdsbaeh Co.^ 240 U. S. 27, was denied; but this 
denial affords no reason for assuming that the long settled 
rule under which stockholders may seek such relief only in a 
court of equity, will be departed from because the cause of ac- 
tion involved arises under the Sherman Law. 

This action was commenced May 8, 1912. The judgment 
dismissing the complaint was rendered in the district court 
September 24, 1914, and affirmed by the Circuit Court of Ap- 
peals April 13, 1916. The case was entered in this court July 
27, 1916. On April 7, 1917, about a fortnight before the case 
was reached for argument, George D. Hendrickson and Lu- 
ther Martin, Jr., filed in this court a motion that they be sub- 

•sawn T. Oakland, 104 U. S. 480, 454 ; Quindy v. Steel, 120 U. 8. 241. 
The latter case was an equity snit by a stockholder to enforce a purely 
legal datan of the corporation — damages for breach of contract; and 
the court sustained a demurrer to the bill, not because the suit Should 
have been at law, but because the bill failed to’ diow that conqilalnattt 
had made sufflclent effort to Induce the. directors to enter suit. 
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stituted as plaintiffs in error. The motion redtes that th^ 
had, (m Mardi 1, 1917, been appointed reoeirere of the United 
Copper Company by the Court of Chancery of New Jersey, 
and had on April 2, 1917, been authorized by it to apply for 
such substitution. Annexed to the motion is a copy of the 
petition for appointment of the receivers whidi alleges that 
the United Copper Company had on February 28, 1912, been 
dissolved by proclamation of the Governor of New Jersey 
for failure to pay franchise taxes; and that it had assets of 
large value, but that its directors named (who under the 
statute thereupon became trustees for the corporation) had 
taken no steps whatever to collect its assets or settle its affairs 
and were not fit and proper persons to be intrusted with 
them. Only by opposing affidavits filed by defendants was 
it disclosed that, on February 10, 1913, more than four years 
previously, the District Court of the United States for the 
Southern District of New York had appointed others re- 
ceivers of the [266] United Copper Company, and had vested 
in those receivers the possession of “ all the properties owned 
by the defendant [the United Copper Company], or in which 
t^ said defendant has any ownership or interest, whether 
such property be real, personal, or mixed, of whatsoever kind 
and description, and wheresoever situated, including * * * 
things in action, credits, stocks, bonds, securities, shares of 
stock in tl^e corporations described in said bill of com- 
plaint, and all shares of stock, certificates of equitable in- 
terest and other certificates representing any interest in any 
property and all other securities of whatsoever character 
owned by the defendant company, on or in which it has any 
interest, or which it controls directly or indirectly,*’ and that 
on February 14, 1918, the same persons had been appointed 
ancillary receivers by the United States District Court for 
the District of New Jersey. We have no occasion to cpnrader 
the power of this court to grant the motion for substitution* 
See Co. v. TwonMy, 100 U. S. 78, 81. It is without 

merit and is denied. 

Judgment affirmed. 
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PAINE LUMBEB COMPANY, LIMITED, ET AL., v, 
NEAL, INDIVIDUALLY AND AS SECRETARY 
AND TREASURER OF THE JOINT DISTRICT 
COUNCIL OF NEW YORK AND VICINITY OF 
THE UNITED BROTHERHOOD OF CARPENTERS 
AND JOINERS OF AMERICA AND AMALGA- 
MATED SOCIETY OF CARPENTERS AND JOIN- 
ERS OF AMERICA, ET AL.» 

AFPBAL FBOM THB OIECUIT COURT OF APPEALS FOR THE SECOND 

CIRCmT. 

No. 24. Argued May 8, 4, 1916 ; restored to docket for reargument June 
12, 1916; reargued October 24, 25, 1916. — ^Decided June 11, 1917. 

[244 U. S. 459.] 

A private party can not maintain a suit for an injunction under I 4 of 
tbe Sherman Anti-Trust Law.* 

Such action upon the part of a labor union as is Involved in this case 
is not subject to be enjoined under the laws of New York. 

214 Fed. Rep. 82, afllrmed. 

The case is stated in the opinion. 

[460] Mr. ’Waiter Gordon Merritt and Mr. Daniel Da/een- 
fort for appellants. 

The combination falls within that class of restraints of 
trade intended to coerce third parties and strangers from 
engaging in interstate trade except on conditions that the 
combination imposes, and therefore violates the Federal 
Anti-Trust Law. 

The object is to control conditions of manufacture by 
preventing the sale and use of manufactured articles unless 
thqr come from mills operated and exclusively manned by 
members of the combination. It is a combination between 
^ sources of production and those who control distribution 
and cemsumption, to limit the market to producers joining 

4 For prior opinions (212 Fed« 259), see vol.'5, p. 482 — (214 Fed. 82), 
see vol. 5, p. 445. 

^Syllabus and statements of arguments copyrighted, 1917, by Tbe 
Banks Law Publishing Company. 
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such combination. According to the defendante* Omitentiion, 
they must protect the union mills &rom the cbmpetitimi of 
non-union mills because, under the natural law of trade and 
omupetition, the union miUs can not surviye witii thdr in- 
creased cost of production. The rule against using or work- 
ing on open-shop “ trim ” was therefore adopted to destroy 
open-shop competition. The Master Carpenters’ Association 
sdso take active steps to enforce this regime in order to pro- 
tect themselves from the competition of independent con- 
tractors using such material. 

The conceded purpose is to increase profits and wages in 
the union mill and to do this by the only possible method 
by which men working on buildings could accomplish such 
a purpose, viz, restraining trade or commerce by making 
open-shop products unsalable. There is no relation between 
the buildings and the factories except commerce, so that the 
only way in which the conditions in the mills can be affected 
by the conduct of the men at the buildings is by controlling 
commerce. 

The union manufacturers and their employees have an 
undoubted interest in extending the sale and use of any mer- 
chandise which is produced by their joint efforts, [461] and 
may, therefore, justify and excuse any injury which they 
in^ct upon their competitors by the ordinary methods of 
leptimate competition. They can not, however, by associa- 
tion or combination with journeymen who have no such in- 
terest, but exercise a deq>otic control over the use and in- 
stallation of such products, destroy the competition of busi- 
ness rivals and monopolize the market. This is no ordinary 
labor case, but an instance where the defendants are seeking 
to project their influence into trade and commerce for the 
purpose of preventing the sale and distribution of cmnpleted 
articles of common use produced by their competitoi:^ It 
is an attempt to drive open-shop products out of commerce. 

The distinction between a ccunbination where parties sub- 
ject themselves to a self-imposed restraint, and a combination 
which has also the objective purpose of interfering vrith out- 
siders, has been recognized by tills court, which holds that 
tiM latter combination implies a wrongful purpose. UwUed 
Statet V. Patteny 226 U. S. 625; Loewe y. Lawiory 208 U. S. 
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274; Northern Seourities Co. ▼. VmUed, Staiea^ 198 U. S. 197; 
Standard OU Co. v. United States, 221 U. S. 1; Thomsen t. 
Union Castle Mad 8. 8. Co., 166 Fed. Rep. 251; State ▼. 
Duluth Board of Trade (Minn.), 121 N. W. Rep. 895; Brown 
(£* AUen v. Jacobs Pharmacy (6a.), 41 S. £. Rep. 558. 

If the object of the combination be the illegal one described, 
it is immaterial that the means are otherwise innocent and 
lawful. There is nothing talismanic about the right to strike 
which excepts it from this universal and wholesome rule of 
law. Athens v. Wisconsin, 195 U. S. 204; Oompers v. Bucks 
Stove (& Range Co., 221 U. S. 418; Swift <6 Co. v. United 
States, 196 U. S. 375; United States v. Reading Co., 226 U. S. 
824; Loewe v. Lawlor, supra. 

This doctrine that an act otherwise legal may become illegal 
when exercised in furtherance of an illegal con[462]spiracy 
has been frequently applied in the case of strikes. [Citing 
numerous authorities.] 

If the means employed are calculated and intended to re- 
strain interstate trade, it is immaterial that they are to be 
performed or operate entirely within the limits of one State. 
Loewe v. Lawlor, supra; United States v. Reading Co., supra; 
Swift Co. V. United States, 196 U. S. 375 ; Northern Securi- 
ties Co. V. United States, 193 U. S. 197 ; United States v. Ter- 
minal R. R. Assn., 227 U. S. 683. 

The case at bar is undistinguishable in principle from the 
cases of Montague v. Lowry, 193 U. S. 38 ; Loewe v. Lawlor, 
supra; Eastern States Retail Lvmher Dealers' Assn. v. United' 
States, 234 U. S. 600; and Lawlor v. Loewe, 235 U. S. 522. 
The judges in the lower court entertained no doubt as to the 
applicability of the Anti-Trust Law. Irving v. Neal, 209 
Fed. Rep. 471 ; P(dne v. Neal, 212 Fed. Rep. 259 (case at bar). 

The complainants, being irreparably injured in their prop- 
erty rights by acts in violation of the Anti-Trust Law, are 
mititled to an injunction. The jurisdiction of the district 
court was invoked both on account of diversity of citizenship 
and the Anti-Trust Law. The complainants appealed to its 
general equitable powers to protect them from irreparable in- 
jury to their property rights by unlawful and criminal acts. 
To deny the power and duty of the chancellor to prot^ 
property ri^ts from irreparalile injury due to criminal 
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ads^ involyes an ovaithrow of fundamentid prindplee and 
unfortunate consequences which would be far-reaching. If 
the Federal Anti-Trust Law supersedes all other law rela* 
tive to combinations which restirain interstate trade- and is 
to be construed as denying the right of an injunction to a 
priyate party, then persons irreparably injured in their 
property rights by such criminal acts, which were excludvely 
in restraint of interstate trade, would be deprived of their 
property without due process of law. The Federal statute 
is only [468J declaratory of the common law without add- 
ing to or subtracting from the substantive offense; it q>eci- 
fies the remedies of treble damages, confiscation, and in- 
junction by the Government, which were not available under 
the common law, and, by making restraints which were 
purely subjective in their nature affirmatively unlawful, en- 
titles a private party suffering damage therefrom tO all 
available civil remediea Since the law does not lay down 
any new rule as to combinations which are legal or illegal, 
the remedies which it prescribes are cumulative and do not 
exclude common-law remedies. 

The law should be construed with a view to suppressing 
the mischief and advancing the remedy for which it is ob- 
viously designed, and to carry with it all the incidents and 
av|dlable remedies which usually accompany such statutes. 
Upon this question, however, the lower courts are in dis- 
agreement. '' 

' The cases holding that parties injured by acts in violation 
of this law are entitled to an injunction under general 
equitable principles are as follows: Bigelow v. Calumet <& 
iJeoJa Mi/nxng Co,^ 165 Fed. Rep. 877 ; affd. 167 Fed. Rep. 
721 ; Ufdted States v. Addyston Pipe <Ss Steel Go.y 85 Fed. 
Rep. 279; Mammngton v. Hocking VaUey Ry. Go.., 183 Fed. 
Rep. 140; De Koven v. Lake Shore <Ss Michigain Southern 
Ry, Go.f 216 Fed. Rep. 955; HUchman Coed dh Coke Go. v. 
Mitohtdl^ 202 Fed. Rep. 612; Wedsh v. Association of Phmb- 
ers (Mo.), 71 S. W, Rep. 456. [Counsel thmi cited contrary 
decisions of the lower Federal courts, a number of which are 
nwntioned in the dissenting opinion.] 

Tt is our contention that under general principles any per- 
800 specially injured in hif propwty rigjlits by criminal or 
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unlawful acts is entitle to the usual and appropriate cdvil 
remedies to protect him therefrom, and that there is nothing 
in title Sherman Act which deprives him of that right or con- 
tracts the power of the district court to grant [464] him 
injunctive relief. Hayes v. MicMgan Central R. R. Go.^ Ill 
U. S. 228 ; WiUy v. MvMedy^ 78 N. Y. 814 ; Mcnrs v. Baltimore 
<& OMo R. R. Co.y 175 N. Y. 418; Iltida v. American Olucose 
Co., 164 N. Y. 481; Angle v. Chicago ds St. Paul Co., 151 
n. S. 2; Bitterman v. Lomsville <& NashvUle R. R. Co,, 207 
U. S. 206; 1 Rev. Swift’s Dig., side page 668; In re Debs, 168 
U. S. 698, 694; Cooper v. Whittingham, 15 Ch. Div. 601; 
Parker v. Barnard, 186 Massachusetts, 120; Hayes v. Porter, 
22 Maine, 871 ; Toledo A. A. db N. M. Ry. Co. v. Penn Co,, 
64 Fed. Rep. 730; Hardie-Tynes Mfg. Co. v. Cruse (Ala.), 66 
So. Rep. 657; Thomas v. N. O. <& T. P. Ry. Co., 62 Fed. 
Rep. 821. 

The fact that Congress has since given a private individual 
the right to an injunction, by the Clayton Act, seems to indi- 
cate what was its intention under the original act. 

The complainants have suffered special damages entitling 
them to injunctive relief. 

The defendants’ combination violates §§ 340 and 841 of 
article 22 of the General Business Law of New York, and 
complainants, being irreparably injured in their property 
rights by such unlawful acts, are entitled to an injunction. 

If tile acts of the defendants constitute a misdemeanor 
under the terms of this State statute, then the plaintiffs are 
entitled to all the appropriate and usual civil remedies, even 
though those remedies are not prescribed by the statute. It 
is the settled law of New York that one who is specially in- 
jured by an act forbidden by the criminal law is entitled to 
civil relief. Kellogg v. Sotoerby, 190 N. Y. 370; Rour^ v. 
Elk Drug Co., 77 N. Y. Supp. 374; Dueber Co. v. Howard 
Co., 24 N. Y. Supp. 647; Straus v. American, Publishers' 
Assn., 177 N. Y. 478 ; 193 N. Y. 496 ; 199 N. Y. 548 ; 231 U. S. 
222; ^ App. Div. 4M; Park ds Sons v. Nationed Druggists' 
Aam., 176 N. Y. 1; Locker v. American Tobacco Co,, 196 
N. Y. 565. The statute is little more [^] than a codifica- 
tion of the common law. Matter of Davies, 168 N. Y. 89; 
People ▼. American lee Co., 120 N. Y. Supp. 448. The own- 
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mpditafls produced by plaintiffs are mcluded. motive 
which ad^Eites tiie members of the combination is immatorial, 
but the purpose and object of tiie combination is material. 
KtMogg Sowerby, 190 N. Y. 870; People v. American Ice 
Oo^ 120 N. Y. Supp. 448 ; ScKwarcsi ▼. International Vmon., 
124 N. Y. Supp. 968; Stale v. MinneapoUe MUk Co. (Minn.), 
144 N. W. Bep. 417. If the plaintiffs are to prevail under 
this statute, it is because the acts of the defendants constitute 
a public offense forbidden by the statute and have resulted 
in injury to the plaintiffs. The character of the participants 
is immaterial. The fact that the defendants are endeavoring 
to suppress competition in the supply and price of completed 
articles in common use removes their combination and con- 
duct from the case of National Protective Assn. v. Camming^ 
170 N. Y. 816, and brings them within the purview of the 
Anti-Trust Law. Rourke v. Elk Drug Co., 77 N. Y. Supp. 
876; Loewe v. Lawlor, 208 XT. S. 274. 

If the combination of the defendants is illegal, then every 
act in furtherance thereof, though otherwise innocent and 
constitutionally protected, becomes illegal because done in 
furtherance of the illegal purpose. Acts which might be 
innocent when done by one person may become illegal when 
done by a number in combination in violation of the statute. 
Rourke v. Elk Drug Co., 77 N. Y. Supp. 875; Locker v. 
American Tobacco Co., 195 N. Y. 665; Locker v. American 
Tobacco Co.'i^X^ N. Y. Supp. 118 (Judge Gaynor’s opinion) ; 
TToZaA V. Dwight, 68 N. Y. Supp. 91. 

Generally as to the application of this law to cases like 
the present, see People v. McFarlin, 89 N. Y. Supp. 627; 
Irving v. Neal, 209 Fed. Rep. 471; Paine v. NeoH, 212 Fed. 
Bep. 259; QRl Engraving Go. v. Doerr, 214 Fed. Bep. 111. 
Within tiie meaning of this act defendants* combination 
im] (a) seeks to create and maintain a monopoly in the 
manufacture, production, and sale of the articles in- ques- 
tion. Their own reports show that they have already ac- 
quired a complete monopoly at highw prices of trade in 
wood trim on the Island of Manhattan, thereby terminating 
all trade in that borough with any open shops. People v. 
Amorioan Ice Co., 120 N. Y. Supp. 448. (5) It attempts 
to restrain or prevent competition in the supply and price 
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of these articles, (o) It seeks to restrain or prevent the free 
pursuit of a lawful trkde or business, in order thereb/^to 
create ot maintain a mcmopoly in the production ahd sale 
of these articles. Stmus v. American Puhlishen’ Asan.^ 
eupra/ People v. McFarUn, 89 N. Y. Supp. 627 ; Cvmmnga 
V. Union Blue Stone Co.^ 164 N. Y. 401 ; Amot v. PUteton 
Coal Co., 68 N. Y. 668. 

The restraint is not incidental to any legitimate end which 
the defendants seek, but is the direct purpose of the com- 
bination. The benefits sought by the defendants are the 
result of the restraint of trade, and the restraint of trade 
is not the result of the benefits or incidental to them. 

The defendants’ combination violates sub-division 6 of 
§ 680 of article 54 of the Penal Law of New York; also sub- 
division 5 of § 580 of that law ; also § 530 of article 48 of that 
law. 

Section 682 of the Penal Law of New York is declaratory 
of the common law and does not legalize the defendants’ 
acts. 

A combination of traders, to promote their own interests 
by suppressing the competition of rivals, is illegal at com- 
mon law and it is immaterial whether the combination aims 
at one rival or a class of rivals. If the complainants are 
being irreparably injured in their property rights by unlaw- 
ful acts committed within the State, they would be entitled 
to relief regardless of the existing Federal law, whether 
those acts were unlawful at common law or because of some 
State statute. 

[467] The facts establish a combination to cause strikes 
against customers of complainants for the purpose of pre- 
venting the sale of their products as long as they (^rate 
an open tiiop, and is, in effect, a secondary boycott of the 
complainants, which is unlawful. [Citing many authorities.] 

The combination of defendants to bring about the em- 
ployment of members of their organization exclusively in 
their industry throughout an entire community is unlawfuL 
[Counsti here went into an analysis of the means employed 
and the ri|^ts affected and dangers involved, referring to 
numerous authorities.] 
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The relief prayed for will not interfere with the legal 
p^hviaiinis of any of the arbitration agreements. 

* Cofhplainants are entitled to an injunction imder § 16 of 
the Clayton Act, of October 15, 1914. This section is de- 
claratory of ancient common-law principles and is highly 
remedial, and should be construed so as to advance the 
remedy. It was meant to remove doubt arising from diver- 
gent Federal decisions, and is to be taken as a legislative 
construction of the prior law, of retroq>ective operation, 
applicable to pending suits like thia BaUey v. Clasrh^ 21 
Wall. 284; Tiger v. 'Weetem Irvoestment Co., 221 U. S. 286; 
Missouri Pacific By. Co. v. Vmted States^ 189 U. S. 2^4; 
Dimemore v. Southern Empress Co., 183 U. S. 115; 8am- 
p&yreae v. United States, 7 Pet. 222; United States v. The 
Schooner Peggy, 1 Cranch, 105. 

It was not the int^tion by § 6 of the Clayton Act to 
change in any respect the Sherman Anti-Trust Act as it had 
been construed and applied by this court in any case. The 
history of the legislation, ^own by the committee reports 
and even the debates in Congress, establi^es thia More- 
over, the act in § 4 re-enacts, word for word, § 7 of the 
Sherman Anti-Trust Act, under which the Loewe case was 
brought to and decided by this court, without excepting that 
or any other case from its provisions, [468] which action, 
upon established principles of construction, is an adoption 
by Congress of the doctrines of that case. 

The presence of § 6 in the act is due to the fact (hat it was 
thought desirable to put at rest the contentions of some, that 
the existence of labor unions for legitimate purposes was for- 
bidden by the Sherman Anti-Trust Act. 

Section 20 of the Clayton Act has obviously no application 
since here the relation of employer and employee does not 
exist actually or prospectively between the contending parties. 

It is further obvious that (he various acts mentioned in § 20, 
against which injunctions shall not issue in this limited dass 
of cases, are most of them acts which in and of (hemselves 
are ordinarily lawful, and that this section accomplishes no 
other purpose than to declare the previously existing law on 
this subject. The recognition of a ri|^t by a statute^ such 
as the Clayton Act, will not justify the exercise of that ri|^t 
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in furtherance of a ciiminal conspiracy, whi<^ ii\.fiTpnin1j 
defiboed by the same statute. Aiketu t. Wiaconain, 196 U. S. 
194; Oompers v. Bucks Stove <& Bange Co., 221 XT. S. 489. 

Otherwise construed, the Clayton Law would be unconsti- 
tutional as class legislation, and depriving persons of prop- 
erty without due process of law. Cleland v. Anderson, 66 
Nebraska, 262 ; ConnoUy v. Union Pipe Co., 184 U. S. 640. 

It is proper for the complainants to unite as co-plaintiffs 
since they were all similarly affected by the same combination. 

Mr. Charles Maitland Beattie for the labor union appellees. 

Mr. Frederick Hulse for appellees. 

Mr. Anthony Gref, Mr. Charles J. Hardy, and Mr. Fred- 
[469]«ncA; P. Whitaker filed a brief in behalf of appellee, 
James Elgar, Inc. 

Mr. Justice Holmes delivered the opinion of the court 

This is a bill in equity brought by corporations, of States 
other than New York, engaged in the manufacture of doors, 
sash, etc., in open shops, against ofiicers and agents of the 
United Brotherhood of Carpenters and Joiners of Apierica 
and of the New York branch of the same, certain union man- 
ufacturers of doors, sash, etc., members of the Manufacturing 
Wood Workers’ Association, and many master carpenters, 
members of the Master Carpenters’ Association, whose busi- 
ness is to install such products in buildings. The bill was 
dismissed by the district court, 212 Fed. Rep. 269, and the 
decree was affirmed by the Circuit Court of Appeals. 214 
Fed. Rep. 82; 130 C. C. A. 622. 

The bill alleges a conspiracy of the members of the brother- 
hood and the New York branch to prevent the exercise of the 
trade of carpenters by any one not a member of the brother- 
hood, and to prevent the plaintiffs and all other employers 
of carpenters not such members from engaging in interstate 
commerce and selling their goods outside of the State where 
the goods are manufactured, and it sets but the usual devices 
of labor unions as exercised to that end. In 1909 the master 
carpenters, coerced by the practical necessities of the case, 
86825*— v»l. e— 17 61 
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iaa4e aii agreemeat with the New York branch, accepting a 
preTiopely established joint arbitration plan to avoid strikes 
and lockouts. This agreement provides that “ there shall be 
no restriction against the use of any manufactured material 
except non-union or prison made ; ” the arbitration plan is con- 
fined to shops that use union labor and the employers agree 
to employ union labor only. The unions will not erect ma- 
terial made by non-union mechanics. [470] Another agree- 
ment between the Manufacturing Wood Workers’ Associa- 
tion, the brotherhood, and the New York branch also adopts 
the plan of arbitration ; the labor unions agree that ‘‘ none of 
their members will erect or install non-union or prison made 
material,” and the woodworkers undertake that members of 
the brotherhood shall “ be employed exclusively in the mills 
of the Manufacturing Wood Workers’ Association.” It is 
found that most of the journeymen carpenters in Manhattan 
and part of Brooklyn belong to the brotherhood, and that 
owing to their refusal to work with non-union men and to 
employers finding it wise to employ union men, it is very 
generally impracticable to erect carpenter work in those 
places except by union labor. It also is found that owing 
to the above provisions as to non-union material the sale of 
the plaintiffs’ goods in those places has been made less. The 
workmen have adopted the policy complained of without 
malice toward the plaintiffs, as part of a plan to bring about 
a nation-'vride unionization in their trade.” 

An injunction is asked against the defendants’ (other 
than the master carpenters) conspiring to refuse to work 
upon material made by the plaintiffs, because not made by 
union labor; or enforcing by-laws intended to prevent' work- 
ing with or upon what is called imfair material ; or inducing 
persons to refuse to work for persons purchasing such ma- 
terial, or taking other enumerated steps to the same general 
end; or con^iring to restrain the plaintiffs’ interstate busi- 
nesB in order to compel them to refuse to employ carpenters 
not members of the brotherhood. It is prayed further that 
the provision quoted above from tiie master carpenters’ 
agreement and another ancillary one be declared void and 
the parties eijoined from carrying them out. No other or 
altenutive relief is prayed. The ground on which the in- 
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junction was refused by the district court was that, al- 
though it appeared that the agreements above mentioned 
were parts of a comprehen[471]siye plan to restrain com- 
merce among the States, the conspiracy was not directed 
specially against the plaintiffs and had caused them no spe- 
cial damage, different from that inflicted on the public at 
large. The Circuit Court of Appeals, reserving its opinion 
as to whether any agreement or combination contrary to law 
was made out, agreed with the judge below on the ground 
that no acts directed against the plaintiffs personally were 
shown. 

In the opinion of a majority of the court if the facts show 
any violation of the act of July 2, 1890, c. 647, 26 Stat. 209, 
a private person can not maintain a suit for an injunction 
under § 4 of the same, Minnesota v. Northern Securities Co.y 
194 U. S. 48, 70, 71, and especially such an injunction as is 
sought; even if we should go behind what seems to have 
been the view of both courts below, that no special damage 
was shown, and reverse their conclusion of fact. No one 
would maintain that the injunction should be granted to 
parties not showing special injury to themselves. Person- 
ally, I lay those questions on one side, because, while the act 
of October 15, 1914, c. 323, § 16, 38 Stat. 730, 737, establi^es 
the right of private parties to an injunction in proper cases, 
in my opinion it also establishes a policy inconsistent with 
the granting of one here. I do not go into the reasoning that 
satisfies me, because upon this point I am in a minority. 

As this court is not the final authority concerning the laws 
of New York, we say but a word about them. We shall not 
believe that the ordinary action of a labor union can be 
made the ground of an injunction under those laws until 
we are so instructed by the New York Court of Appeals; 
Naiional Protective Association of Steam Fitters <6 Helpers 
v. Oumnung^ 170 N. Y. 816. Certainly the conduct com- 
plained of 1^ no tendency to produce a monopoly of manu- 
^tore or building since the more successful it is the more 
competitmrs are introduced into the trade. Cases like Kel- 
logg ▼. Sowerhy^ 190 N. Y. 870, [478] concerning con- 
spiracies between railroads and elevator companies to pre- 
vent competition, seem to us very clearly not to have been 
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intended to overrule the authority that we cite, and not to 
have any bearing on the present point 

Decree affirmed. 

Mr. Justice Pitnet, with whom concurred Mr. Justice 
MoKenna and Mr. Justice Van Devanter, dissenting. 

Appellants, who were complainants bdow, filed their bill 
in the United States Circuit Court (afterwards District 
Court) in the month of February, 1911, to obtain an in- 
junction against the prosecution of a conspiracy to restrain 
interstate trade and commerce in the products of complain- 
ants* wood-working mills and destroy their interstate busi- 
ness by means of a boycott. The Federal jurisdiction was 
invoked both on the ground of diverse citizenship and on the 
ground that the action arose under the Sherman Anti-Trust 
Act of July 2, 1890, c. 647, 26 Stat. 209. Upon the merits, 
the laws of the State of New York were relied upon, as well 
as the Federal act. (General Business Law of N. Y., § 340; 
Penal Law of N. Y., § 580, subd. 6.) 

It was found by the District Court (212 Fed. Bep. 259, 263, 
266) that the defendants were engaged in a combination 
directly restraining competition between manufacturers and 
operating to restrain interstate commerce, in violation of both 
Federal and State acts. The Circuit Court of Appeals as- 
sumed this to be so (214 Fed. Bep. 82), and there is no se- 
rious dispute about it here. The District Court dismissed the 
bill, upon the ground that injunctive relief under either 
statute could be had only at the instance of the United States, 
or the State of New York, as the case might be, and therefore 
cmnplainants could not have relief in this suit; citing Aa- 
ImmU Fireprooiing [478] Oo. v. Mason BuUders'* AssoeiaMon, 
169 Fed. ^p. 259, 263. The Circuit Court of Appeals af- 
firmed the decree upon the ground that defendants* acts were 
not malicious and not directed against the individual com- 
plainants personally, and hence relief by injunction could 
not be granted, irrespective of whether ^e particular com- 
bination in question was obnoxious either to the common law 
or to the statutes. This decisimi was rendered on April 7, 

im 
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In this court, the prevailing opinion is that, although the 
facts show a violation- of the Sherman Act, a private person 
can not maintain a suit for an injunction under its fourth 
section. I dissent from the view that complainants can not 
maintain a suit for an injunction, and I do so not because 
of any express provision in the act authorizing such a suit, 
but because, in the absence of some provision to the contrary, 
the right to relief by injunction, where irreparable injury is 
threatened through a violation of property rights and there 
is no adequate remedy at law, rests upon settled principles 
of equity that were recognized in the constitutional grant of 
jurisdiction to the courts of the United States. I think com- 
plainants were entitled to an injunction also upon grounds of 
State law ; but will confine what I have to say to the Federal 
question. 

The proofs render it clear that defendants are engaged in 
a boycotting combination in restraint of interstate commerce 
prohibited by and actionable under the Sherman Law, on the 
authority of Montague <& Co. v. Lowry ^ 193 U. S. 88, 44-48 ; 
Loewe v. Lawlor, 208 U. S. 274, 292, et aeq.; Eastern States 
Retail Lumber Dealers'' Assn. v. United States, 234 U. S. 600, 
614 ; Lawlor v. Loewe, 235 U. S. 522, 534. The proof is clear 
also that the conspiracy is aimed at the property rights of 
complainants in particular; certainly that it is designed to 
injure directly and drive out of business a limited class of 
traders — the so-called “ non-union ” wood- working mills — to 
which complainants belong; that complainants are sustaining 
direct 1474] and serious injury through the closing of the 
<»l> n nnAla of interstate trade to their products, an injury quite 
different from that suffered by the public in general ; and that 
it is a continuing injury not adequately remediable by the 
ordinary action at law or the action for treble damages under 
the Sherman Act, and hence is an irreparable injury in the 
sight of equity. That there is no particular animosity to- 
ward complainants as individuals — assuming it to be true — 
is in my view, a matter of no consequence. If evidence of 
Tnaliwn be necessary (and I do not think it is), this is only in 
the laanwi that malice consists in the intentional doing of an 
unla wful act, to the direct damage of another, without just 
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nause or excuse. Brennan v. United Hattere^ 78 N. J. L. 
729,744. 

Free access to the markets through unobstructed channels 
of commerce is the very breath of the life of such manufactur- 
ing establishments; and to say that complainants are not 
q>ecially injured by the conduct of defendants seems to me to 
require that the eyes be closed to the evidence in the case and 
to the familiar facts of commerce. I do not understand either 
of the courts below to have held as matter of fact that com- 
plainants were not specially injured; but that the District 
Court (212 Fed. Kep. 267), while finding in fact that com- 
plainants were directly injured, reasoned (erroneously, as I 
th.ink,) that it was not such special injury as was contem- 
plated by certain New York decisions cited. 

Section 1 of the Sherman Act declares that every combina- 
tion or conspiracy in restraint of trade or commerce among 
the several States or with foreign nations is illegal, and im- 
poses a punishment of fine or imprisonment upon the guilty 
parties. It clearly recognizes, what is well known, that in- 
jury to other traders and competitors is the primary effect of 
such a combination. A right of action for damages by a party 
specially aggrieved would have followed by implication 
{Team <Ss Pacific By. Go. [476] v. Rigsby, 241 U. S. 33, 39) ; 
and it was doubtless because treble damages were to be 
allowed that an express authorization of suit at law was in- 
cluded in'' the act. Section 7. 

The fourth section provides: “The several Circuit Courts 
of the United States are hereby invested with jurisdiction 
to prevent and restrain violations of this act; and it ohnll 
he the duty of the several district attorneys of the United 
States, in their respective districts, under the direction of 
the Attorney General, to institute proceedings in equity to 
prevent and restrain such violations,” etc. The act was 
designed to be highly remedial, so far as prevenRng re- 
straints of trade and commerce is concerned, and the semi- 
colon in the sentence just quoted indicates, as I think, that 
the grant of jurisdiction was intended to be general, and that 
the following clause was intended to impose a special duty 
upon the district attorneys to resort to that jurisdiction 
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whenever, in the discretion of the Attomqr General, a pub- 
lic prosecution should seem -to be called for. 

Nor is the omission of an express declaration that persons 
threatened with iq>ecial injury through violations of the act 
may have relief by injunction, of particular agnificance. 
Declarations of that character are rarely met with in the 
legislation of Congress.^ The reason is hot far to seek. By 
^ 2 of Article III of the Constitution, the judicial power is 
made to extend to “all Cases, in Law and Equity, arising 
under this Constitution, the Laws of the United States,” 
etc. This had the effect of adopting equitable remedies in 
all cases arising under the Consti[476]tution and laws of 
the United States where such remedies are appropriate. 
The Federal courts, in exercising their jurisdiction, are not 
limited to the remedies existing in the courts of the respec- 
tive States, but are to grant relief in equity according to 
the principles and practice of the equity jurisdiction as es- 
tablished in England. Robinson v. Campbell^ 3 Wheat. 212, 
221, 223; United States v. Howland^ 4 Wheat. 108, 116; 
Irvine v. Marshall, 20 How. 558, 565. In United States v. 
Detroit Lumber Co., 200 U. S. 321, 339, the court, by Mr. 
Justice Brewer, declared: “It is a mistake to suppose that 
for the determination of equities and equitable rights we 
must look only to the statutes of Congress. The principles 
of equity exist independently of and anterior to all Congres- 
sional legislation, and the statutes are either annunciations 
of those principles or limitations upon their application in 
particular cases.” 

To speak accurately, it is not the statute that gives a right 
to relief in equity, but the fact that in the particular case the 
threatened effects of a continuing violation of the statute are 
such as only equitable process can prevent. The right to 
equitable relief does not depend upon the nature or source 
of the substantive right whose violation is threatened, but 

* Section 16 of the so-called Clayton Act of October 15, 1014, c. 328, 
38 Stat 780, 787, contains such a provision ; but this was Inawted only 
becanse some of the Federal courts had held — erroneously, as I think— 
that private parties could have no relief by Injunction against tbreat- 
med violations of the Sherman Act. These dedatona will be dla- 
cnssed below. 
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upim the consequences tiiat will flow from its viokticm. As 
the court, by Mr. Justice Field, declared in HoUa/hd v. OhdJL- 
Um^ 110 U. S. 15, 25; If tiie controvert be one in which a 
court of equity only can afford the relief prayed for, its juris- 
diction is unaffected by the character of the questions 
involved.” 

To take a familiar example: The Constitution -of the 
United States does not declare in terms that infringements 
of the rights thereby secured may be prevented by injunction. 
Ordinarily they may not be. It is only where a threatened 
infringement will produce injury and damage for which tiie 
law can afford no remedy — such, for instance, as irreparable 
and continuing damage, or a [477] multiplicity of suits — 
that resort may be had to equity; and when this does appear, 
the right to an injunction arises because that is the only ap- 
propriate relief. Oshom v. United States Bank, 9 "Vi^eat. 
788, 888-845; Pennoyer v. McOonnaughy, 140 U. S. 1, 12, 18; 
Fargo v. Hart, 193 U. S. 490, 503. 

So, tax laws rarely, if ever, contain express authorization 
of an injunction to restrain illegal taxes. And a suit in 
equity will not lie on the mere ground that a tax is illegal. 
But if, in addition, enforcement of the tax would lead to a 
multiplicity of suits, or produce irreparable injury, or if the 
property taxed is real estate and the tax throws a cloud upon 
the title, equity will interfere by injunction. Dows v. City 
of Chicago, 11 Wall. 108, 112 ; Hamnewmkle v. Georgetown, 
15 Wall. 547 ; Union Pacifio By. Co, v. Cheyervne, 118 U. S. 
516, 625 ; Pacific Express Co. v. Seibert, 142 U. S. 389, 848 ; 
Ogden City v. Armstrong, 168 U. S. 224, 287; Ohio Tcum 
Cases, 282 U. S. 576, 687. 

The fact that the threatened invasion of plaintiffs’ rights 
will amount at the same time to an offense against the crim- 
inal laws is no bar to relief by injunction at the instance of 
a private party. In re Debs, 158 U. S. 564, 598. 

I find nothing in the letter or policy of the Sherman Act 
to exclude the application of the ordinary principles of 
equity, recognized in the constitutional grant of jurisdiction. 
Applying them to the facts of the present case, appellants 
are entitled to an injunction to restrain the threatened, con- 
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tinuing, and irreparable injury and damage tiiat otherwise 
will result from defendants’ violation of the act. 

The special duty imposed upon thd Attorney General and 
the district attorneys is not inconmstent with t^ view. The 
field to be covered by such public prosecutions, and the ob- 
jects sought thereby, are quite different from the scope and 
effect of an injunction granted to a private party threatened 
with special and irreparable injury to [478] his property 
rights through a violation of the act. The proceeding by 
the district attorney is a kind of equitable gtfo warranto, cal- 
culated to bring the entire combination to an end, whether it 
be in the form of a corporation or otherwise. But there may 
be and are cases of direct and irreparable injury to private 
parties resulting from violations of the act, not capable of 
being redressed through actions at law under § 7 ; and jus- 
tice to the parties aggrieved requires that the act be con- 
strued, if the language admits of such a construction (and 
I think it does), so as to allow an injunction to prevent irrep- 
arable injury to a private party, otherwise remediless, with- 
out going to the extent of dissolving the combination alto- 
gether, which in some cases might not be a matter of public 
interest or importance. Unless so construed, the act must 
operate in many instances to deprive parties of a right of 
injunction that they would have had without it. So far at 
least as boycotting combinations are concerned — and this case 
is of that character — ^the act creates no new offense and gives 
no new right of action. Temperton, v. Russell, 1893, 1 Q. B. 
Div. 715; Quinn v. Leathern, 1901, A. C. 495; Barr v. Essese 
Trades Council, 53 N. J. Eq. 101, 112-121; Jonas Glass Co. 
V. Glass Bottle Blowers' Assn., 77 N. J. Eq, 219, 225. 

I find no controlling decision in this court. Minnesota v. 
Northern Securities Co., 194 U. S. 48, 71, is not an authority 
against the right of complainants to an injunction to prevent 
special and irreparable damage to their property rights 
through a violation of the Sherman Act; the effect of that 
dedaon being merely to deny relief by injunction to indi- 
viduals not directly and specially injured. There the State 
of Minnesota sued in one of its own courts under certain 
statutes of its own, as well as under the Sherman Act, and 
the case was removed to the United States Circuit Court as 
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being one arising under the Constituti(« and laws of tiie 
United States. The purpose of [479] the suit was to annul 
an agreement and suppress a combination alleged to exist 
between the defendant railroad corporations; and the only 
threatened injury because of which an injunction was prayed 
was that the State being the owner of large tracts of land 
whose value depended upon free and open competition over 
the lines of railway involved in the combination, and being 
the owner of certain public institutions whose supplies must 
of necessity be shipped over the same railways, it was alleged 
that the successful maintenance of these inikitutions as well 
as the performance by the State of its governmental functions 
depended largely upon the value of real and personal prop- 
erty situate within the State and the general prosperity and 
business success of its citizens, and that these in turn de- 
pended upon maintaining fi'ce and unrestricted competition 
between the railway lines involved. The court, by Mr. Jus- 
tice Harlan, said (p. 70) that the threatened injury was at 
most only remote and indirect, and such as would come alike, 
although in different degrees, to every individual owner of 
property in a State by reason of the suppression of free com- 
petition between interstate carriers, and was “not such a 
direct, actual injury as that provided for in the seventh sec- 
tion of the statute;” and that upon the view contended for, 
“every individual owner of property in a State may, upon 
like genei'al grounds, by an original suit, irrespeetive of any 
direct or special injury to him [italics mine], invoke the 
original jurisdiction of a Circuit Court of the United States, 
to restrain and prevent violations of the Anti-Trust Act of 
Congress.” It was said further (p. 71) : “ Taking all the 
sections of that act together, we think that its intention was 
to limit direct proceedings in equity to prevent and restrain 
such violations of the Anti-Trust Act a« cause injury to the 
general pul>lie^ or to all alike, merely from the suppressibn 
of competition in trade and commerce among the several 
States and with foreign nations, to those instituted [480] in 
the name of the United States. * * * Posdbly the thought 
of Congress was that by such a limitation upon suits in 
equity of a general nature to restrain violations of the act, 
irrespeetive of any direct injury sustained by particular per- 
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tons or oorporaiionty interstate and international trade and 
oonuneroe and those carrying on such trade and commerce, 
as well as the general business of the country, would not be 
needlessly disturbed by suits brought, on all mdea and In 
every direction, to accompli^ improper or speculative pur- 
poses.” [Italics mine.] The reasoning manifestly proceeds 
upon the assumption that individuals sustaining direct and 
irreparable injury through a continuing violatioi> of the act 
would be entitled to an injunction. 

Wilder Mfg. Co. v. Com Producte Refining Co., 236 TJ. S. 
166, 174, 176, is not in- point. There plaintiiT in error, which 
had purchased, received, and consumed goods from defend- 
ant in error, defehded a suit for the price upon the ground 
that defendant in error was an illegal combination in viola- 
tion of the Sherman Act, and therefore could not sue to re- 
cover for goods sold with direct reference to and in execution 
cf agreements that had for their object and effect the accom- 
plisliment of the illegal purposes of the combination. The 
court held that an individual could not defend a suit brought 
against him on his otherwise legal contract by asserting that 
the corporation or combination suing had no legal existence 
because of its violations of the act, the statute having ca^t 
upon the Attorney General of the United States the respond- 
bility of enforcing its provisions in that regard. 

The question whether private parties threatened with in- 
jury through violations of the Sherman Act might (prior to 
the Clayton Act of October 16, 1914, c. 323, § 16, 38 Stat. 730, 
787) have relief by injunction is one upon which the lower 
Federal courts are not in accord. In the present case the 
District Court, in dismissing the bill upon the [481] ground 
that relief by injunction might be had only at the instance of 
the United States (212 Fed. Rep. 269, 266), merely cited and 
relied upon National Fireproofing Co. v. Mason Builders' 
Association, 169 Fed. Rep. 269, 263. That case was decided 
upon the authority of Oreer v. Stoller, 77 Fed. Rep. 1, 8, 
and Southern Indiana Exp. Co. v. United States Exp. Co., 
88 Fed* Rep* 669, 663. Reference was made also to Bement 
r. Natiorud Harrow Co., 186 U. S. 70, 87, 88, where the point 
was assumed eerguendo; Post v. Railroad, 103 Tennessee, 184, 
228, where it was ruled on the authority of 86 Fed. Rep. 407 
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and 88 Fed. Bep. 659, 668; and the f<dlowing cases in the 
Federal courts: BlindeU ▼. Hagan (C. C), 64 Fed. Bep. 40, 
41 ; Hagan v. BlindeU (C. C. A.), 66 Fed. !^p. 696; Pideoek 
V. Harrington (C. C.), 64 Fed. Bep. 821; Chdf dbc. B. Oo. v< 
Miami Steamship Co. (C. C. A.), 86 Fed. Bep. 407, 420; 
Block T. Standard DisiUUng <&c. Co. (C. C.), 95 Fed. Bep. 
978; and Metcalf v. American School-Furniture Co. (C. C.), 
108 Fed. Bep. 909. An examination of these cases (including 
Greer v. StoUer and Southern Indiana Exp. Co. v. JJ riled 
States Exp. Co., supra) discloses that Blin^U v. Hagan, 64 
Fed. Bep. 40, 41, is the source from which all the others de- 
rive the only authority they have for the doctrine that under 
the Sherman Act the remedy by injunction was available to 
the Government only. But one or two of the cases contain 
any reasoning upon the question, and that is meager and 
unsatisfactory. 

Moreover, so far as these cases have held that private par- 
ties could have no injunction for a violation of the Sherman 
Act (some of them have not so held), the real ground of 
decision in BlindeU v. Hagan was misunderstood. In that 
case the jui’isdiction of the Federal court was invoked upon 
tl\e ground of the alienage of complainants, defendants being 
citizens of the State of Louisiana, and also upon the ground 
that defendants were engaged in a combination in restraint 
of trade between New Orleans [482] and Liverpool, contrary 
to the prohibition-vof the Sherman Act. The Circuit Court, 
in declining to allow an injunction under the act, said : “ This 
act makes all combinations in restraint of trade or commerce 
unlawful, and punishes them by fine or imprisonment, and 
authorizes suits at law for triple damages for its violation, 
but it gives no new right to bring a suit in equity, and a 
careful study of the act has brought me to the conclusion that 
suits in equity or injunction suits by any other than the 
Gk>vemment of the United States are not authorized by it.** 
Evidently this was intended to be confined to the question of 
an express authorization of an injunction for a mere viola- 
ti<m of the act, for the court proceeded to grant preventive 
relief on the ground that there was jurisdiction because of 
the citizenship of the parties, and that under the ordinary 
equity jurisdiction an injunction should issue because of the 
threatened irreparable injury and the inadequacy of pecu- 
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nisty compensaticm, and in order to prevent a multiplicity 
of suits. Upon appeal the decree was affirmed upon tiie 
grounds ^pressed by the court below, 56 Fed. Bep. 696. 
Since thwe was no infringement of complainants’ rights 
cept ihrough a combination in restraint of foreign trade, as 
to whidi manifestly the Sherman Act furnished the exclusive 
rule of law, the effect of the decision is to allow an injimc- 
ti<m to one injured through a violation of that act if he show 
in addition the ordinary groimds for resorting to equity, such 
as the probability of irreparable mischief, the inadequacy of 
a pecuniary compensation, or the necessity of preventing a 
multitude of suits. 

So, in Bige^^no v. Calvmet <6 Hecla Mining Co. (C. C.), 155 
Fed. Bep. 869, 876, the court, after reviewing the previous 
decisions, declared (p. 877) : “ They do not commend them- 
selves to my judgment so far as they deny the right of a 
private party, who has sustained special injury by a viola- 
tion of the Anti-Trust Act, to relief by [483] injunction 
under the general equity jurisdiction of the court. As al- 
ready seen, the cases referred to do not generally announce 
such rule.” 

Aside from their rights under the act of 1890, 1 think ap- 
pellants are now entitled to an injunction under § 16 of the 
Clayton Act — the case clearly being within the terms of the 
section — ^notwithstanding the act took effect after the final 
decree in the district court. In an equity suit for injunction 
the reviewing court should decide the case according to the 
law as it exists at the time of its decision. This is not giv- 
ing a retrospective effect to the new statute, for the rdief 
granted operates only m futuro. 

The suggestion, in behalf of defendants, that § 6 of (he 
Clayton Act * establishes a policy inconsistent with relief by 

* “ Sbo. 6. That the labor of a human being Is not a commodity or 
article of commerce. Nothing contained In the Anti-Trust laws shall be 
construed to forbid the existence and operation of labor, agricultural, 
or hwticultnral organizations. Instituted fOr the purposes of mutual * 
help, and not having capital stock or conducted for profit, or to forbid 
or restrain Individual members of such organizations from lawfully 
carrying out the legitimate objects thereof; nor shall such organiza- 
tions, or the monbers thereof, be held or construed to be Illegal combi- 
pations or couvlrades In restraint of trade, under the Anti-Trust laws." 
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injunction in such a case as the present, by making legitimate 
any acts or practices of labor organizations or their members 
that were unlawful before, is wholly inadmissible. The sec- 
tion prohibits restraining membera of such organizations 
from “ la/te fully carrying out l^e legUvmaie objects thereof.” 
What these are is indicated by the qualifying words: “in* 
stituted for the purposes of mutual help, and not having 
capital stock or conducted for profit.” But these are pro- 
tected only when “ lawfully carried out.” The section safe- 
guards these organizations while pursuing their legitimate 
objects by lawful means, and prevents tiiem from being con- 
sidered, merely because organized, to be illegal combinations 
or conspiracies in restraint of trade. The section, fairly con- 
strued, has [*484] no other or further intent or meaning. A 
reference to the legislative history of the measure confirms 
this view. House Rep. No. 627, 63d Cong., 2d sess., pp. 2, 
14-16; Senate Rep. No. 698, 63d Cong., 2d sess., pp. 1, 10, 46. 
Neither in the language of the section, nor in the committee 
reports, is there any indication of a purpose to render lawful 
or legitimate anything that before the act was unlawful, 
whether in tlie objects of such an organization or its mem- 
bers or in the measui*es adopted for accomplishing them. 

It is altogether fallacious, I think, to say that what is being 
done by the present defendants is done only for the purpose 
of strengthening^the union. Conceding this purpose to be 
lawful, it does not justify or excuse the resort to unlawful 
measures for its accomplishment. A member of a labor 
union may refuse to work with non-union men, but this does 
not entitle him to threaten manufacturers for whom he is 
not working, and with whom he has no concern, with loss of 
trade and a closing of the channels of interstate commerce 
against their products if they do not conduct their buaness in 
a manner satisfactory to him. 

And the suggestion that, before the Clayton Act, unlawful ‘ 
practices of this kind were usually and notorioudy resorted 
’ to by labor unions, and that for this reascm Congress must 
have intended to describe thmn as “ legitimate objects,” and 
thus render lawful what before was unlawftQ, is a libel upon 
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the labor organizations and a serious impeachment of 
Congress. 

Nor can I find in § 20 of the Gayton Act anything inter- 
fering with the right of complainants to an injunction. It 
refers only to cases “between an employer and employees, or 
between employers and employees, or between employees, or 
between persons employed and persons seeking employment, 
involving, or growing out of, a dispute concerning terms or 
conditions of employment.” [486] These words evidently re- 
late to suits arising from strikes and similar controversies, 
and the committee reports upon the bill bear out this view 
of the scope of the section. But this is not such a suit. 
There is no relation of employer and employee, either present 
or prospective, between the parties in this case. 'Defendants 
who are employees are in one branch of industry in New 
York City; complainants are employers of labor in another 
branch of industry in distant States. Nor is there any dis- 
pute between them concerning terms or conditions of em- 
ployment. Section 20 prohibits an injunction restraining 
any person “from ceasing to patronize or to employ any 
party to mch dispute, or from recommending, advising, or 
persuading others by peaceful and lawful means so to do; 
* * * or from peaceably assembling in a lawful manner, 
and for lawful purposes^ or from doing any act or thing 
which rfdght lawfully he done in the absence of such dispute 
by any party thereto.” 

Clearly, this provision is limited to the participants in a 
dispute of the character just indicated. And quite as clearly, 
only “ lawful ” measures are sanctioned — that is, of course, 
measures that were lawful before the act. There is no grant, 
in terms or by necessary inference, of immunity in favor of 
a boycott of traders in interstate commerce, violative of the 
provisions of the Sherman Act, to which the Clayton Act is 
supplementaL 

hUx. Justice McBbynolos also dissents. 
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UNITED STATES v. WILLABD C. HOLLIS ET AL. 

(District Court, D. Minnesota, Fourth Division. Mar. 14, 1917.) 

[Not reported.] 

Combination — ^Use or “Oustomebs* Lists” to Accompush Illegal 
P uBPOSE. — ^The Northwestern Lumbermen’s Association was a vol- 
untary membership association, having as members retail lumber 
dealers in the States of Minnesota, Iowa, North and South Dakota, 
and a part of Nebraska. A principal object of the association was 
to force the ultimate consumer to buy his lumber from the regular 
and recognized (by the association) retail dealers operating in the 
vicinity where such lumber was to be used and to prevent the manu- 
facturer of and wholesale dealer in lumber from selling or shipping 
direct to consumers. To accomplish this object the association, 
among other things, issued and furnished to its members so-called 
‘’Customers’ Lists.” These lists were prepared by the secretary, 
who, at the beginning of each year, would send to each member a 
circular letter asking for a list of the manufacturers and whole- 
sale dealers with whom the member dealt. This information, when 
received, was so compiled as to show the customers of the various 
manufacturers and wholesale dealers in the territory covered by 
the members of the association. By exchange of lists this informa- 
tion was extended to cover the territory of other similar organiza- 
tions. When a sale or shipment was made by a manufacturer or 
wholesale dealer direct to a consumer, the member from that terri- 
tory would notiQr the secretary of the sale or shipment, who there- 
upon would notil^ the customers of the offending manufacturer or 
wholesale dealer in regard to the unethical or irregular shipment; 
whereupon su^ customers would protest to such manufacturer or 
wholesale dealer against such sale or shipment. The purpose and 
effect of such use of the ” Oustomers’ Lists ” was to coerce manu- 
facturers and wholesale dealers to refrain from selling or shipping 
lumber direct to consumers. Held, That such use of such lists 
constituted an undue restraint of interstate commerce and will be 
enjoined.* 

The Test is Whetheb Ck)MMEBOE is Substantially Restbained. — 
The test is not whether by alleged methods carried out in pursuance 
of a conspiracy some portion of interstate commerce is annihilated, 
but whether such commerce is substantially interfered with or re- 
strained. 

Responsibilitt or Conspibatoxs Not Lessened Because Unlawful 
Means Employed, in Some Oases Not Efvegtive. — ^The responsi- 
bility of those who unlawfully place substantial obstacles in the 
legitimate channels of interstate commerce is not lessened by the 
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flu!t Hint anne ot tbe persons engaged in sncb conunwce are able 
by snperlw agility to sormoant tbe obstacles and that others by 
straigth are able to break them down. 

OoDBT WiLi. Not ADJtmiOATK Extent ov Restbaint it it be Svb- 
STANTXAii,— ^The court will not adjudicate in mathematical terms 
the extent of the restraint if the evidence shows that it is sub- 
stantial. 

Motives or Detenoants in Oabbting Out Uniawtui. Pubpose Ik- 
ICATEBIAL.— It is Immaterial that the motives of the defendants In 
carrying out the activities described were of the best ; the sole in- 
quiry being whether the facts disclosed show an undue restraint 
of interstate commerce. 

In equity. Suit to enjoin an association of retail lumber 
dealers from carrying out a conspiracy to prevent manu- 
facturers of and wholesale dealers in lumber from selling 
and shipping lumber direct to consumers; Injunction 
granted. 

Mr. Blackburn EaterUne, special assistant to the Attorney 
General, and Mr. Frank M. Loche^ of counsel. 

Mr. Clark McKercher, special assistant to the Attorney 
General, and Mr. F. H. Wo^on, of counsel. 

Mr. Oeorge N. Mwrdock and Mr. C. 0. Houpt, United 
States District Attorney, appeared for the petitioner. 

Messrs. Lancaster^ Simpson & Purdy y Mr. C. C. Boylsy 
Messrs. Boyle <Ss HoweU, of counsel, Mr. C. D. Joslyn ap- 
peared for the defendants. 

Booth, District Judge. 

This is a suit in equity for an injunction brought by the 
United States against the defendants under the Sherman 
Anti-Trust Act. 

Plaintiff alleges that the defendants at the time of the 
filing of the bill were and for several years had been en- 
gaged in an unlawful conspiracy and combination unduly, 
unreasonably, and directly to restrain certain described 
trade and commerce among and between tiie several States 
and Territories of the United States, in lumber and lumber 
products, in violation of the act of Ckmgrem approved July 
2, 1890, entitled ‘*An act to protect trade and commerce 
against unlawful restraints and monopolies.** 



978 


KOT BBPOBTBDi, 


Opinion ot ibe Oonrt 

The bin alleges and the answer admits that the lumber 
trade is and for many years prior to the fiiing of the bill 
has been divided into the. following classes : 

1. Manufimturers who operate at various points in the 
United States, receive logs from the forests, and saw them 
into various sizes and lengths of timber and lumber required 
by the trade for building and manufacturing purposes, and 
ship such products from the points of manufacture by rail- 
road or steamship lines through and into the States of tiie 
United States to the various markets where such lumber 
products are required, and specifically through and into the 
States of Minnesota, North Dakota, South Dakota, Iowa, 
and Nebraska. 

2. Wholesalers who deal in lumber and lumber products, 
and are usually located at or near large markets or centers 
of trade. In some cases the wholesaler maintains a yard for 
receiving and storing the lumber purchased by him from the 
manufacturer; in other cases the wholesaler does not main- 
tain a yard, but handles the manufactured product through 
orders from customers transmitted by the wholesaler to the 
manufacturer. 

3. Betailers, located in towns and cities, who receive and 
store lumber purchased either from wholesaler or manu- 
facturer and sell for building or manufacturing purposes in 
the city or town where such retail yard is located. 

4. Consumers, who are divided into various classes, gen- 
erally, as follows: (a) The constructing builder; (i) the 
converter or manufacturer; ( 0 ) the United States Govern- 
ment, and sometimes municipalities and railroads; (d) the 
small consumer of lumber for small building, construction, 
and repair work. 

In addition to the foregoing are (1) mail-order houses, 
who buy either from wholesalers or manufacturers and sell 
to all classes of customers; (2) codperative associations, who 
buy for the benefit of their own members only. 

The latter dasses are regarded by some as retaUers, by 
others as consumers, and by still others as separate and dis^ 
tinct classes. 

The Government charges that the defendants in pursuance 
of the alleged oonspinK^’, by various means uid methods, 
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have arbitrarily fixed and maintained divicdons and classi- 
fications of the lumber trade in interstate commerce, whereby 
sudi commerce is unreasonably restrained and competition 
unreasonably prevented; that the purpose and effect of the 
acts of the defendants, pursuant to said contfpiracy, are: 

1. To unreasonably eliminate or restrict competition, ex- 
cept as between retail yards, for the trade of (a) contractors 
and builders; (b) mail-order houses; (o) codperative yards; 
(d) the ultimate consumer, except possibly some consumers, 
such as the United States Government, railroads, grain ele- 
vators, eta 

2. To force the ultimate consumer to buy at retail prices 
from regularly established and organized retail lumber mer- 
chants recognized by retail associations. 

8. To force the ultimate consumer to buy from the regular 
and recognized retail merchant who is operating a yard in 
the vicinity where such lumber is to be used. 

4. Towprevent any wholesale dealer or manufacturer from 
quoting prices or selling and shipping to consumers. 

The main question in the case is whether at the time of the 
filing of the bill the defendants were engaged in a con- 
spiracy in restraint of interstate commerce as charged in the 
bill. The Government claims that the conspiracy was 
formed long before the filing of the bill, and that it has been 
a continuing one, with activities thereunder, differing in 
kind at various periods, but all directed to ‘the same unlaw- 
ful ends. 

The defendants by their joint and several answer deny 
the existence of any conspiracy amongst the defendants at 
any time, and while admitting certain declarations and 
activities on the part of some and perhaps all of the de- 
fendants prior to 1907, which might be considered of doubt- 
ful legality, nevertheless claim and allege that since the 
adoption of the new constitution by the Northwestern Lum- 
bermen’s Association in January, 1907, not only no con- 
spiracy has existed between the various defendants or any of 
them, but there have been no acts or declarations on the part 
of the defendants or any of them the legality of which can 
be called in question. 
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In the Tiew I take of the evidenoe it will not be neoeesMy 
to detennine the question what relief, if any, could be granted 
if it should be found that defendants or some of them were 
guilty of conffpiracy as charged and with activities as 
charged, prior to 1907, but if it should be also found that 
there were no activities under such conspiraqr since 1907, 
but merely the continued existence of the conspinu^ po- 
tential in restraint of trade, but not actually so. The record 
does not present the situation. 

No review of the thousands of pages of testimony and ex- 
hibits introduced m the case will be attempted, but it may 
be useful to state some of the salient facts disclosed by the 
evidence. 

The Northwestern Lumbermen’s Association, organized in 
1890, is a voluntary-membership association, having as mem- 
bers retail lumber dealers in the States of Minnesota, Iowa, 
North Dakota, South Dakota, and part of Nebraska. In the 
earlier years wholesale dealers were admitted as honorary 
members. In the original constitution is found the fol- 
lowing: 

"Ol^lie title of this association sball be the Northwestern Lumber- 
men’s Association, and it shall have for its object the protection of 
its members against sales by wholesale dealers and manufacturers to 
contractors and consumers, and the giving of such other protection as 
may be within the limits of the cooperative association.” 

And in s^tionS of the by-laws is found the following, re- 
ferring to sales by wholesale dealers to consumers: 

“If the manufacturm: or wholesale dealer refuse to abide by the 
decision of the board of directors, it shall be the duty of the secretary 
to notify the members of the association of the name of such whole- 
sale dealer or manufacturer. If any member continues to deal with 
soeb wholesaler or manufacturer, he shall be expelled from the 
asBOdatlon." 

Also the following: 

“ It sball be contrary to the spirit of this organization tor one re- 
tailer who may be a member of this organization to ship lumber in 
oar lots into the territory of any other retailer who may also be • 
monber of this association.” 

. Also: 

“ The secretary shall prepare and cause to be published evety three 
months a list of all the members of this association, both active and 
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honorazy* and mail the same to all retailers. Also the list of all 
wholesale dealers and mannfactorerB of lumber who shall refuse to 
comply with the rules prescribed in section 8 of the by-laws, and 
mail one of each of such lists to the members of this association.*' 

Also: 

** It shall be competent for this association to exchange its blacklist 
for a similar list of wholesale dealers who may be reported, as pro- 
vided for in section 8 of these laws, with any other association which 
may have a membership in whole or in part in the territory covered 
by this organization. The spirit of this section being that there shall 
be reciprocity between associations whose object shall be the protec- 
tion of retailers against wholesalers selling to contractors and 
consumers.’* 

Changes in the constitution and by-laws were made from 
time to time. 

In 1895 in a declaration of principles occurs the following : 

** We seek to establish the equitable principle that the retailer shall 
not be subjected to competition with the parties from whom he buys ; 
that a fair opportulty shall be offered the man who invests his time 
and money in the retail business and assumes the risk which such 
business inevitably involves, to earn an adequate remuneration for his 
labor and the use of his capital. We also seek to promote that spirit 
of harmony in the trade which shall prompt every retail dealer to 
maintain friendly relations with his competitors at home and his 
brother retailers everywhere.” 

Among the by-laws at this time are the following: 

**The secretary shall prepare and cause to be issued as often as 
once each month, what shall be known as the * official bulletin,’ which 
shaU contain a record of the facts in connection with all claims which 
shall come to his office. The * official bulletin ’ lEdiall be mailed under 
sealed covers only to active members of this association, for their 
private and confidential use, and no case shall be reported therein 
until the shipper is first given a reasonable opportunity to explain 
his position in the matter. The * official bulletin ’ shall also contain 
a list of those not in harmony with this association as provided in 
section 8 of these by-laws, a list of those against whom there are 
unadjusted complaints, and a complete list of members of this asso^ 
elation, both active and honorary. 

"The secretary shall also send a complete list of the members of 
this association to all manufacturers of or wholesale dealers in lum- 
ber who ship into the territory covered by this association as often 
as shall be deemed necessary by the board of directors.” 

In file constitution of 1897 the following appears: 

" It shaU be contrary to the spirit of this association for any of 
its members to make or cause to be made shipments into the legitimate 
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territory of members of other assodatlons of retail lumber dealers, 
and members who shall so offend shall be subject to such discipline 
as may be proyided in the rules of this association. 

person or persons, whether carrying a stock of lumber or not, 
making a practice of quoting prices, selling, or shipping (to other 
than regular dealers) lumber, sash, doors, etc., into territory under 
the protection of this association, where said person or persons have 
ho yards, shall be designated as * poachers.’ When said poachers are 
reported In the membership list and notification sheet they will be 
considered as consumers at points other than where they may own 
yards, and any wholesaler or manufacturer, or their agents, making 
sales or shipments to said parties Into the territory of any member 
of this association after being thus reported will be considered as 
having sold or shipped to a consumer.” 

In 1901 a new constitution and declaration of principles 
was adopted containing the following: 

” We recognize the right of manufacturers and wholesalers to sell 
in whatever market, to whatever purchaser, and at whatever price 
they may see fit. 

”We claim for ourselves, both Individually and collectively, the 
right to buy of such manufacturers or wholesalers or their agents, 
as we may prefer, and to refrain from buying of those who disregard 
the equities of the trade to our injury and the demoralization of the 
retail lumber business. 

• ****•• 

”The sole purpose and object of this association shall be to keep 
its members constantly informed of those manufacturers and whole- 
salers who may persist in selling at retail in competition directly or 
indirectly with any member of this association, to the end that mem- 
bers hereof m^ refrain from dealing with such manufacturers and 
wholesalers and their agents, if they or any of them so elect or desire. 

•* Membership. 

"Any person, firm, or corporation within the territory of this asso- 
ciation regularly engaged in the retail lumber trade, carrying an as- 
sorted stock of lumber, sash, doors, and other building material, 
reasonably commensurate with the demands of his community, shall 
be considered a retail lumber dealer and be dlgible to memberc^ip in 
this association.” 

Fujrther changes were made in the constitution in 1908. 
In this constitution in Article VII appears the following: 

"Reports to secretary: Any member of this association having 
knowledge of a sale by a manufacturer or wholesale dealer or his 
agents, to a consumer, within the territory of such member, may notifjr 
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the secretary of this association in writing, giving as full information 
in reference thereto as practicable. 

**npon receipt of such written notice the secretary shall immediat^y 
verify such report so far as practicable, and under the direction of 
the board of directors shall notify the members of the association of 
such sale or sales or shipment by such manufacturer or wholesaler.’* 

In the constitution of 1903 appears also the following 
provisions : 

“Article III. Limitations and restrictions. 

“ Section 1. No rules, regulations, or by-laws shall be adopted in any 
manner stifling competition, limiting production, restraining trade; 
regulating prices, or pooling profits. 

'* Sec. 2. No coercive measures of any kind shall be practiced or 
adopted toward any retailer, either to induce him to join the asso- 
ciation or to buy or refrain from buying of any particular manufac- 
turer or wholesaler. Nor shall any discriminatory practices on the 
part of this association be used or allowed against any retailer for 
the reason that he may not be a member of this association, or to 
induce or persuade him to become such member. 

“ Sec. 3. No promises or agreements of any kind shaU be requisite 
to membership in this association, nor shall any penalties be imposed 
upon its members for any cause whatsoever.” 

Whether these latter provisions were seriously intended to 
substantially change the aims and purposes or the methods 
of the association may well be doubted, in view of the ac- 
tivities which the evidence shows were still carried on under 
this constitution. One of the secretary members of the 
Lumber Secretaries Bureau of Information (one of the de- 
fendants herein) , in writing to a brother secretary in May, 
1903, in reference to certain similar changes in the constitu- 
tion of his association, uses the following quaint language; 

“A number of our members have asked me what we propose to do 
since we wiped out all penalties and obligations, and I have answered 
all of them that every dealer in lumber who Is a member of the asso- 
ciation has been in business long enough to know just what the object 
of the association is, and that we propose to protect our members in 
the same old way as we have been doing, and that it is not necessary 
to put it down in black and white in our constitution and by-laws, 
and I have found that they have all been satisfied with the change 
and feel a good deal freer since we have wiped out all semblance of 
anything that might be construed by a prejudiced Judge as in conflict 
with the Anti-Trust laws of our several States.” 
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In 1906-7 tijie constitution was amended by striking ont 
from the membership clause above quoted the words ** c<m- 
sidered a retail lumber dealer, and be.” 

In 1906-7 the constitution was further amended by elimi- 
nating Article VII relating to " Reports to secretary.” 

In the declaration of purpose occurs the following: 

“We also recognize the disastrous consequences which result to 
the legitimate retail dealer from direct competition with wholesalers 
and manufacturers, and appreciate the Importance to the retail dealer 
of accurate Information as to the nature and extent of such com- 
petition where any exlsta” 

.“And recognizing and ajKtreciatIng the advantage of coSperatlon In 
securing and disseminating any and all proper Information for our 
mutual convenience, benefit, or protection, we have organized this 
association and have adopted the following articles for the government 
of our affairs.” 

Among the articles is the following: 

"The object of this association la and shall be to secure and dis- 
seminate to its members any and all legal and pr<q>er Information 
which may be of Interest or value to any member or members thereof 
In his or their business as retail lumber dealers.” 

A consideration of the provisions of the several consti- 
tutions and by-laws, portions of which are quoted above, in 
connection with other evidence in the case, leads to the con- 
clusion that among the purposes of the association, at least 
prior to 1907, were the following: To eliminate competition, 
except as betw^ retail yards for the trade of the consumer; 
to force the consumer to buy from a regular organized re- 
tail dealer operating a yard in the vicinity where such lum- 
ber was to be used, and to prevent the wholesale dealer or 
manufacturer from selling direct to the consumer. 

Various means and methods to bring about the desired 
results were tried during Uie period prior to 1907. Ex- 
pulsion of members, blacklists of offending wholesale deal- 
ers, fines, and penalties for offending members; ooSperation 
with other similar associations and the exdiange of black- 
lists and other information; furnishing of informatiim to 
lumber credit agencies touching the status of various per^ 
SODS) firms, or corporations, whethnr they diould be classed 
as retailers, cofiperative yar^ consumers, or otherwise; pub- 
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liestioii) alone or in cooperation wiUi other similar associa- 
tions, of a hand-book for the lumber trade containing, amon g 
other things, a list of manufacturers who sold to consumers 
direct and other non-ethical dealers ; formation of the Lumber 
Secretaries’ Bureau of Information for the purpose of co- 
operation between the different associations of retail lumber 
dealers in carrying out the aims and purpose above enumer- 
ated. 

The defendant, the Lumber Secretaries’ Bureau of In- 
formation, was incorporated in 1902. It grew out of a prior 
voluntary association known as the Secretaries’ Association. 
Its membership consisted of the secretaries of the various 
retail lumber associations as representing the associations 
themselves. During this period the membership increased 
until 15 associations were represented. The Northwestern 
Lumbermen’s Association was included from 1902 to 1906 
and from 1909 continuously. 

Article III of the constitution of said bureau is as follows; 

“ The object for which this bureau Is formed la to supply its mem- 
bers with any and all information which may legitimately come into 
its possession which may be of value or Interest to said subscribers.” 

In December, 1902, a series of resolutions was recom- 
mended by said bureau for adoption by the constituent mem- 
bers of the several retail lumber dealers’ associations. 
Among said resolutions were the following: 

“ Whereas, there are certain manufacturers and Jobbers In lumber 
who seek our trade, and whom we have patronized liberally, who are 
also seeking the trade of or are supplying the so-called ‘poachers’ 
who are Invading our territory with catalogues and other demoralizing 
literature, and who make a business of selling direct to the consumers ; 
and 

“Whereas, some manufacturers and Jobbers In lumber habitually 
ship lumber to their customers to points where said customers have 
no yards and who In fUct are ‘ peddlers and 

“ Whereas, some manufacturers and Jobbers In lumber, with no re- 
gard for the Interests of the retail lumber trade, sell and ship direct 
to consumers, and also to aggregations of consumers organized as so- 
called ‘ ooi^jetative yards ; ’ and 

“ Whereas, we do not consider sneb practices to be good ethics, and 
the lumber trade in general Is not in any manner bmiefited thereby ; 
be tt therefore 
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*' Besolved, onwt we* the undersigned, In conTOttloB nsseinbled, to- 
gether with any other of onr membws who may Indorse these senti- 
ments and dgn with ns, do hereby reqnest the secretary of this asso- 
ciation as often as once In every 00 days, or at snch pwlods as may 
be found to be the most practicable, either through his own office or 
through the Lumber Secretaries* Bureau of Information, to notify us 
of all such cases as may come to bis official notice that we may thereby 
be kept fully Informed and better enabled to distinguish foes as well 
as friends; and be it further 

“ Besolved, That our secretary be requested to cooperate with the 
secretaries of all other State and Interstate retail lumber dealers’ as- 
sociations, through the Lumber Secretaries’ Bureau of Informatkm, 
to the end that we may have this information from all retail ter- 
ritory.” 

Among the activities of the Lumber Secretaries’ Bureau 
of Informaticm was the publication of a bulletin or report 
published and distributed as outlined in Uie above resolu- 
tion. This publication began as early as 1908 and continued 
as late as 1908. 

In December, 1903, said bureau adopted further resolu- 
tions, and among others the following: 

“To coSperate with the Bastem States Betall Lumber Dealers’ 
Association, nn eastern body corresponding to the Lumber Secretaries’ 
Bureau of Information. 

“ To approve the plan of use of * customers’ lists ’ proposed by the 
said Willard Q. Hollis, as hereinbefore described. 

“To secure reciprocity agreements with the Sash and Door Hanu- 
focturers’ Association and with the National Lumber Manufacturers’ 
Association.” N 

Statement has been made by counsel for defendants that 
the Lumber Secretaries’ Bureau of Information has since 
the commmicement of this suit terminated its existence. At- 
tention has not been called to anything in the record estab- 
lishing such to be the fact, and the Government has not 
admitted it. If deemed advisable, evidence on the matter 
may be offered before mtry of final decree. 

In 1890, the Mississippi Valley Lumberman, a weekly 
newqiaper published in Minneapolis, was made the official 
<vgan of the Northwestern Lumbermen’s Association, and 
this paper continued to be such official organ, though with- 
out formal vote after the first one, until January, 1894, when 
the Northwestern Lumberman, a Chicago publication, was 
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made the official paper for that year. By arrangement 
made with the latter paper the association was entitled to 
one page per week in said paper over the signature of the 
secretary, for such official communications to members as he 
might choose to make. 

The effect of these various activities during the period 
prior to 1907, is shown. Among other evidence are the state- 
ments made from time to time by the members of the asso- 
ciation and the Lumber Secretaries^ Bureau. In 1903, the 
president of the association, in his annual address, said : 

**We are to-day acting in union with 15 other retail associations 
representing 5,000 yards, making with our own a total of 7,200 yards, 
covering territory extending from the western slope of the Alleghenies 
on the east to the eastern slope of the Rockies on the west, and from 
Winnipeg down to the ^ Sunny South by the Sea.* In this vast terri- 
tory it is estimated that of all the lumber used in the building trades, 
94 per cent of It is confined to its proper channels, reaching the con- 
sumer through the retail yards. Possibly this estimate is too high, 
but It is beyond doubt that the great bulk of Irregular shipments 
have been cut off through the well-directed forces of united efforts. 

« « ♦ ♦ * ♦ 

*^The Idea that in union there is strength has crystallzed 15 retail 
associations Into one central organization.” (The Lumber Secre- 
taries’ Bureau of Information.) 

In 1905, Mr. Ewing, at the annual meeting, said : 

have been on the board for a number of years — ever since the 
organization of the association. 

*•***•• 

** I want to say, gentlemen, that if this association would go out of 
existence to-day our whole territory would be covered with men selling 
lumber to consumers from all the markets of the Northwest direct. 
You could not keep on your feet. This association has given you 
more protection than you have ever dreamed of. We want to make it 
still stronger. We can if you will do your duty and not buy lumber 
from men that are not in sympathy with us.” 

Indeed, it is not necessary to go outside of the pleadings 
to determine the purposes of the defendants, the methods em- 
ployed by them, and the effect produced during the period 
prior to 1907. 

The answer admits the substance of the allegations of the 
bill as to these matters, but though making this admission. 
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defouiants deny that there was a conspiracy amongst the 
defendants or any of them. 

A careful consideration of the record, however, leads to 
the conclusion that if suit had been brought in 1906, and 
the same admissions and evidence been introduced that are 
now before the court touching the period prior to 1907, the 
Government would clearly have been entitled to injunctive 
relief. 

It is but fair to add that the adoption of its original con- 
stitution by the Northwestern Lumbermen’s Association was 
prior to the passage of the Sherman Anti-Trust Act; and 
that many of the activities of this earlier period were thought 
to be sanctioned by the decision in Bohn Mfg. Co. v. EdOia 
et ol., 54 Minn., 223. 

Turning next to the period subsequent to the adoption of 
the 1907 constitution. 

As heretofore noted, certain changes are found in the con- 
stitution of 1907. The definition of who should be con- 
sidered retail lumber dealers has been eliminated. 

Article VII of the constitution as it existed in 1908, re- 
lating to .reports to the secretary of the association by mem- 
bers thereof, touching sales by manufacturers iuid whole- 
salers direct to consumers, is also eliminated. 

In fact, if the constitution of 1907 be considered by itself 
alone, it affords no substantial basis to sustain the charge of 
conspiracy alleged in the bill. 

Taming now to the activities of the defendant association 
subsequent to the adoption of the constitution of 1907, it is 
found that certain of the activities of former years are no 
longer continued. Expulsion of members, penalties imposed 
upon members for offenses contrary to the provisions of the 
constitution or by-laws, are eliminated, so far as the defend- 
ant association is concerned. 

It is claimed on the part of the Government, however, that 
with the discontinuance of certain activities others were 
introduced to take their place, and that these new activities 
Should be considered not merely with reference to the new 
constitution, but in the li^t of the whole prior history of 
the defendants, and that when so cimsidered, the new activi- 
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ties are found to be inspired by the same, purposes, directed 
to the same ends, and effective to a substontial extent in ac- 
cmnplishing those ends. 

Ammig the activities subsequent to the adoption of the 
1907 constitution, are the uses made of certain lumber-trade 
publications. ** The Scout,” a trade publication of Detroit, 
Michigan, is one of these. This publication was made the 
official organ of the defendant Northwesteni Lumbermen’s 
Association for the year 1909. In its columns were pub- 
lished by the secretary of the association lists of wholesalers 
and manufacturers who made sales which were considered 
unethical or irregular. In May, 1909, the secretary of the 
association, in writing to an alleged unethical manufacturer, 
recites some of the various means theretofore employed in 
advancing what he calls “ The Association Idea.” Among 
other things he mentions: (1) Honorary membership for 
wholesalers and manufacturers in the retail association; (2) 
buyers’ guide for distribution among the members of the 
retail association, containing advertisements of the manu- 
facturers; (3) the sending of a monthly sealed letter; (4) 
establishment by the Mississippi Valley Lumberman of its 
publicity department, but not claiming that this was an ac- 
tivity of the association ; (5) the plan of using the Scout as 
a medium of conveying to the membership of the association 
information regar^g sales to mail-order houses and to 
others not regular retail dealers. 

This use of the Scout was discontinued after a trial of one 
year. 

In May, 1908, a conference between certain representatives 
of the various branches of the lumber trade was held at 
Tacoma. The Northwestern Lumbermen’s Association was 
represented and a call was issued for a subsequent national 
conference to be held at Minneapolis in June, 1908, imme- 
diately following the convention of the National Lumber 
Manufa cturers’ Association. This lumber trade congress 
was hdd and delegates from 80 lumber associations were 
present, including those from the Nortiiwestem Lumber- 
men’s Association. At this congress a code of ethics was 
adopted, which was thereafter also adopted by said North- 
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western Lumbermen’s Association. Among the articles in 
the new code of ethics appeared the following: 

“ It should be the duty of the manufacturer and wholesaler to take 
an active interest in the marketing of their products through regular 
channels only. 

• • • • * « 0 

“ It is the sense of the conference toat the widest trade publicity be 
given for the purpose of making known Irresponsible, Irregular, and 
unscrupulous dealers and manufacturers.” 

This last provision was changed in 1909 by substituting 
ihe word “ unethical ” in place of the word “ irregular.” 

This code of ethics continued in force without material 
change at the time of the commencem^t of the present suit. 

The evidence also shows that during this period the sec- 
retary of the Northwestern Lumberm^’s Association from 
time to time furnished information and advice to the lumber 
credit agencies in reference to the classification, not only of 
members of the association itself, but of other dealers as to 
whether they should be classified as cooperative yards, re- 
tail dealers, consumers, or otherwise. 

It is to be borne in mind in this connection that the 
lumber credit agencies lists were in constant use by whole- 
salers and manufacturers. 

The issuance of an official bulletin or official report by the 
Lumber Secretaries’ Bureau of Information continued dur- 
ing the years 1907 and 1908. The method of its compila- 
tion and use waVas follows: A retail lumber dealer learning 
of a sale by a wholesaler to a consumer would make com- 
plaint in writing to the secretary of the association to which 
the retailer belonged. The secretary would thereupon take 
the matter up, ascertain the facts in regard to the matter 
complained of, and submit his report to the board of di- 
rectors of the Lumber Secretaries’ Bureau of Information. 
This body determined whether the matter should be reported 
in the next issue of the Bulletin and iiutructed the secre- 
tary accordingly. The Bulletin when issued was distributed 
among the members of the several associations. It should 
be noted in connection with this matter of the Bulletin, how- 
ever, that the secretary of the Northwestern Lumbermen’s 
Association resigned from the Lumber Secretaries’ Bureau of 
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Infonnation in the spring of 1906, and did not again become 
a member of said bureau until 1909. 

Among the activities of the Northwestern Lumbermen’s 
Association during the period sul^quent to 1907 was the 
use of ‘‘Customers’ Lists.” This was a plan apparently 
originating with the secretary of this association, and sug- 
gested by him to the secretaries of other similar associations 
through tile secretaries’ bureau, and adopted by other sec- 
retaries to a greater or less extent. Briefly the plan was 
this: The secretary of the association at the beginning of 
each year would send a circular letter to the members of 
the association asking for a list of wholesalers or manufac- 
turers with whom the retailer dealt, and in reference to 
whom he desired to be kept informed. Upon receiving such 
lists, the information was rearranged and compiled upon a 
card index, so as to show the customers of the various manu- 
facturers and wholesalers in the territory covered by the 
association, and by exchange of lists the information upon 
this card index would be extended so as to cover the terri- 
tory of other associations. Information was then obtained 
by the secretary of the association as to irregular or un- 
ethical shipments by such wholesalers or manufacturers. 
The two principal sources of such information to the secre- 
tary were communications from the members of the associa- 
tion as to irregular or unethical sales which came to their 
notice in their vicinity, and reports by detectives hired by 
the association from time to time to make investigation and 
report to the secretary. The defendant Boyce was largely 
employed in this work. 

Upon the receipt of such information the secretary would 
notify customers of the offending wholesaler or manufac- 
turer in regard to the specific unethical or irregular sale. 

Whether such notice by the secretary should be sent to a 
few or to many of the customers of the offending wholesaler 
or manufacturer rested in the discretion of the secretary. 
In one extreme instance it was sent to 1,200 customers. The 
cusiomm receiving such information would then take up 
the mAtter with the offending wholesaler or manufacturer, 
protesting against such unethical or irregular shipments. 
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There is no dicfpiite as to the existence and operaticm of this 
method, but it is denied by defendants that it was carried 
out in pursuance of any conspiracy or agreement. It is fur- 
ther strenuously urged that the various members of the as* 
sociation receiTing notices from the secretary of unethical 
or irregular sales by any particular wholesaler or manufac- 
turer, were under no obligation or agreement to take any 
action whatsoever, but the evidence is conclusive that action 
was taken by the individual members upon receiving the 
information. In the earlier years of the use of customers’ 
lists the secretary of the association would himself write 
directly to the offending wholesaler or manufacturer. This 
plan was later changed for the one above outlined. The 
change in method was made for two reasons, according to 
the testimony of the secretary. First, on account of a de- 
cision of the Supreme Court of the State of Nebraska in tibie 
case of State v. Adams Lumber Co., 116 N. W., 302; sec- 
ondly, because many of the manufacturers resented receiv- 
ing such communications from the secretary. 

A careful consideration of the evidence has convinced me 
that these two activities, the use of the bulletin and the use 
of the customers’ lists, are not substantially different from 
the use of the ** Official Beport ” under consideration in the 
case of Eastern States Lumber Association v. VnUed States, 
284 U. S., 600. 

The court^in that case said : 

“ Tbe circulation of these reports not only tends to directly restrain 
the freedom of oonunerce by preventing tbe listed dealers firom en- 
tering into competition with retailers, as was held by the district 
court, but It directly tends to prevent other retailers who have no 
personal grievance against him and with whom he might trade from 
so doing, they being deterred solely because of the Influence of the 
report circulated among the members of the association.'’ 

While, as above noted, the secretary of the assocuition 
mentions, among other methods used to effect desired ends, 
the establishment of the ‘‘publicity department” in the 
Mississippi Valley Lumberman “in which Mr. Walker un- 
dertook to give fair notice to all the trade of the operatimu 
of various pirates and buccaneers in the lumber business,” 
he does not claim that this effort was imder the authority or 



XTxnngD staibs v, holub. 


998 


Opinion of the Court 

by tbe direction of the association ; nor does the evidence 
warrant a conclusion that the ^ publicity department” of the 
Mississippi Valley Lumberman was under the mana g wine nt 
or control of the association. It is admitted in the answeri 
however, that during said period the secretary did from 
time to time furnish to the Mississippi Valley Lumberman 
various items of information showing shipments of lumber 
and lumber products from manufacturers and wholesalers 
direct to consumers. Also it is admitted that both the sec- 
retary and the Defendant Walker knew and intended that 
such items should be published in said paper and circulated 
therein as items of interest to the subscribers of said paper. 
But it is denied that this was done in furtherance of any 
conspiracy or combination. 

During a portion of this period there appeared in the 
Mississippi Valley Lumberman in the “publicity depart- 
ment ” the standing announcement: 

“ Selfish dealers. That the trade can have an opportunity to be- 
come thoroughly familiar with the names of the retail lumbermen 
who buy from manufacturers who are known to be supplying cata- 
logue bouses with material, we reproduce the list once more.” 

Followed by a list of dealers. 

Also the following announcement: 

“ We again reproduce the list of those who have signed the affidavit 
certifying that they do not sell to catalogue houses nor solicit trade 
of the consumers In the territory of the legitimate dealers.” 

The evidence is convincing that the defendant Walker 
during this period was zealous in his efforts to carry out the 
same aims as the association in respect to the lumber trade ; 
that he received from time to time from the secretary of the 
assomation information which had been collected by the use 
of the customers’ lists; and that such information was used 
in the columns of his paper. The fact that he independentiiy 
gathered other information is not material here. 

It is claimed by counsel for defendants that there is 
nothing in the record indicating that the use of customers’ 
lists interfered in the slightest way with the channds of 
interstate commerce. This claim in my judgement is not sus- 
tained by the record. The purpose and effect of the use of 
WJ8BB*— 17— vol. 6 88 
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the customers’ lists were to coerce wholesalers and manufac- 
turers to refrain from selling direct to consumers. The evi- 
dence of the secretaries themselves is quite persuasive. The 
secretary of one of the associations writes to the secretary of 
defendant association : 

** I have sent little or nothing to the Scout for a good many months 
for, like yourself, I feel that the customers’ lists is by all odds the 
most effective — at least we have always found it so.” 

The secretary of defendant association replies : 

’’Noting what you say about the effectiveness of the use of the 
customers’ list, I want to say that I quite agree with you that it is 
by far the best method which has ever been applied.” 

Again a secretary of one of the allied associations writes : 

” We have perfected a customers’ list now for the last three years 
at the beginning of the year and have used it very effectively when- 
ever it was necessary. I am of the opinion that no better results 
can be obtained than for the Northwestern, Southwestern, Western, 
and possibly the Illinois Association to fully perfect a customers’ 
list so that we can exchange Information from time to time. Others 
will fall in line as time goes on, and I think the very best results will 
then be accomplished in a quiet and effective way.” 

The tsecretary of the Northwestern Lumbermen’s Associa- 
tion testified in reference to this matter as follows : 

”Q. At the time that this customers’ list — ^you were using it in 
1908 and 1909 and 1910 — ^when a manufacturer who had been shipping 
to the consuming trade paid no attention to the letter of the retailer, 
did you do anything further in the matter? — A. I don’t recall a single 
case where a manufacturer did not pay some attention to it. 

” Q. What do you mean by paying some attention to it?— A. Well, 
he answered the letter and either explained it in a satisfactory way 
to this dealer, in a way which satisfied the dealer who had made the 
complaint, or he indicated that it was a mistaken step on his part 
and he intended not to do it again and would not do it again, and 
that was the end of it.” 

But this is not all. A mass of evidence in the record bears 
out these statements of the secretaries. The testimony and 
admissions of manufacturers and wholesalers, of persons 
connected with mail-order houses, of retail dealers, and of 
consumers show that these efforts of the defendants were 
successful to a very considerable degree in restraining such 
ifliterstate commerce as was considered unethical or irreigu- 
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Isr, and in restricting interstate commerce to so-called regu- 
lar channels — that is, from wholesalers and manufacturers 
to the retailer, and from the retailer to the consumer. 

It is true that many of these witnesses, as well as others, 
testified that notwithstanding the efforts of the defendants 
they were able to provide themselves with such lumber as 
they needed, and it is claimed on the part of counsel for de- 
fendants that this being the case the restraint of interstate 
commerce, if any, by reason of the methods of the defend- 
ants, was merely negligible. In my judgment, this conten- 
tion is not sound. The test is not whether by alleged 
methods carried out in pursuance of a conspiracy Some por- 
tion of interstate commerce is annihilated, but whether such 
commerce is substantially interfered with or restrained. 

The responsibility of those who unlawfully place substan- 
tial obstacles in the legitimate channels of interstate com- 
^ merce is not lessened by the fact that some of the persons 
engaged in such commerce are able by superior agility to 
surmount the obstacles and that others by strength are able 
to break them down. 

The court will not feel itself compelled to adjudicate in 
mathematical terms the extent of the restraint of interstate 
commerce if the evidence shows that it is substantial. 

Nor is it material here that the motives of the defendants 
in carrying out the activities above described were of the 
best, and that the acts were inspired by an honest belief that 
the interests not only of those engaged in the lumber trade, 
but of the community at large, would be best served by hav- 
ing lumber and lumber products distributed solely through 
so-called regular channels. Such matters might very prop- 
erly bo considered by Congress in determining the propriety 
of enacting proposed legislation. The sole inquiry here be- 
fore the court at this time, however, is whether the facts 
disclosed by the record make out a case within the statute 
already enacted. 

In Eastern Staibee Lv/nAvr Aasoaation y. United States, 
the court uses the following language: 

“Tlie argument that the coarse pursued Is necessary to the pro- 
tectlmi of the retail trade and promotive of the public welfare in 
providing retail facilities is answered by the fact that Ciongress, with 
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the right to control the field of Interstate commerce, has so legislated 
as to prevent resort to practices which unduly restrain competition 
or unduly obstruct the free flow of such commerce, and private choice 
of means must yield to the national authority thus exerted. AMy- 
Btm Pipe Co. V. Vniied States. 176 U. S.. 211, 241-242.” 

In my judgment, the Government has clearly made oat a 
case within the statute, as interpreted in Eastern States 
Lumber Association v. United States^ 234 U. S., 600; Lawler 
v. Loewe^ 285 U. S., 522, and is entitled to relief by way of 
injunction. 

It is proper to add that the defendants have, each of them, 
activities other than those above criticized, of wide range and 
considerable importance, in reference to which no complaint 
is made. 

The injunction should therefore be against the several de- 
fendants, but directed specifically toward the illegal activi- 
ties heretofore and at the time of the filing of the bill carried 
on by them in interference with and restraint of interstate . 
commerce, to wit: The use of customers’ lists in collecting, 
compiling, and distributing information whether to the 
members of the association, to trade publications or other 
newspapers, to credit agencies, or to the public at large, as 
to sales by wholesalers and manufacturers direct to con- 
sumers, including mail-order houses and cooperative yards. 

Decree may be prepared accordingly. 


FEEY ft SON, INC., v. CUDAHY PACKING CO.« 

(District Court, D, Maryland. June 21, 1017.) 

[243 Fed. Rep., 205.] 

Daiiagxb 225 — Recovebt — Amount. — In an action for damages for 
tortious injury, where plaintiff proved a loss of proflts it would 
have made on resale of a commodity, had it been able to buy such 
commodity at the price other jobbers could obtain it from de- 
fendant, plaintiff can only recover for those damages suffered 
before the date of the flling of the suit, and is not entitled to 
recover those suffered between that time and verdict.^ 

[Bd. Note.— For other cases, see Damages, Cent Dig., 1667.] 

•For opinion on motion to quash sonrlee (228 Fed. 209), see emts, p. 870. 
On damnnor to hill (282 Fed. 640), mo onto, p. 888. For charge to jury on 
trial of case, see ante, p. 876. 

* Syllabus copyrighted, 1917, by West Publishing Company. 
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At law. Action by Frey & Son, Inc., against the Cndahy 
Packing Co., a corporation. On objection to the entry of 
judgment on so much of the verdict as ascer^ined the dam- 
ages suffered by plaintiff subsequent to the date of the filing 
of suit. Judgment entered upon balance of verdict. 

See also (D. C.) 228 Fed., 209; (D. C.) 232 Fed., 640. 

Daniel W. Baker ^ of Washington, D. C., and Horaee T. 
Smith, of Baltimore, Md., for plaintiff. 

GUbert H. Montague, of New York City, and 'Waehkngton 
Bowie, jr., of Baltimore, Md., for defendant. 

Rose, District Judge. The defendant objects to the enter- 
ing of the judgment upon so much of the verdict of the jury 
in this case as ascertained the damages suffered by plaintiff 
subsequent to the date of the filing of the suit. In the na- 
ture of things there is no reason why a jury should not be 
allowed to ascertain and award the damages suffered by 
plaintiff down to the time of trial from wrongful acts of the 
same nature as those mentioned in the declaration. If such 
were the law, there would doubtless sometimes be difficulty 
in applying it ; but, on the whole, much trouble and expense 
would be saved. 

The general rule is to the contrary; perhaps because when 
it was first formulated the judges were interested in the fees 
paid to the chancery for the writs, and they did not care to 
furnish for the price of one the justice that, from their point 
of view, should be paid for by the suing out of two or more. 
However this may be, it has long been established that the 
plaintiff can recover only for such damages as were the con- 
sequences of what the defendant did before suit was brought, 
although it is immaterial whether the effect of what was 
done ^owed itself before or after the bringing of the suit, 
as, for example, where the thing complained of is a tortious 
injury to the person or property from some particular act, 
the plaintiff may recover for any damage which manifests 
it ffftlf up to the time of the verdict. On the other hand, 
where the injury sued for is caused by a mere repetition or 
continuation of acts of the same class as that for which the 
suit was brought, the plaintiff’s recovery is limited to the 
damages resulting from such of those acts as were done be- 
fore the bringing of the suit. In Lawlor v. Loewe, 236 U. S., 
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686 ) 86 Sup. Gt, 170, 69 L. Ed., 841, the plaintiff was allowed 
to recover for the damage done to it bj a secon[ 806 Jdar 7 
bojccAt instigated by the defendant before the bringing of 
the suit, although some of the injury did not manifest itself 
until afterwards; but the authorities cited by the Suprmne 
Court in support of its conclusion do not justify the assump- 
tion that it intended to modify the previously recognized 
principles of law. 

In this case the only damage proved by the plaintiff was 
the loss of profits it w-ould have made on resales of Old 
Dutch Cleanser, if it had been able to buy Old Dutch Cleanser 
at the price at which other jobbers could obtain it. Such 
damage is a damage which occurs from day to day, and the 
damage on one day is not the necessary result of an act done 
by the defendant at an earlier date. The difference between 
cases in which the jury can give damages down to the date 
of the verdict and those in which it can not may be illus- 
trated thus : If the defendant had made some false and libel- 
ous statement against the plaintiff which acquired general 
circulation, the damage from that false and libelous state- 
ment might well have continued long after the bringing of 
the suit, and long after defendant ceased to be in business 
at all. On the other hand, if the defendant in the case at 
bar had wound up its affairs the day after the suit was 
brought, no one would contend that plaintiff was entitled 
to recover datnages caused by the refusal of defendant to 
sell its goods after that date, or to permit other persons so 
to do, because both the motive and the power to enforce such 
refusal or restraint ceased with the defendant’s going out 
of business. 

I wish the law were otherwise, but, as it is, I shall be com- 
pelled to set aside so much of the verdict as awards the plain- 
tiff damages from the time of the institution of the suit to 
the verdict Judgment in plaintiff’s favor will be entered 
upon the glance of the verdict 



BAMPusrsB V. MonoK FicmmE 00. '999 

SyUabuR. 

SAMPLINEE V. MOTION PICTURE PATENTS 
CO. ET AL. 

(District Court, S. D. New York. June 4, 1917.) 

[243 Fed. Rep., 277.] 

Chaicpbbtt and Maintenance 5(6) — Pubchabb of Claims fob Dam- 
ages BT Attobneys. — ^While a claim for treble damages by a per- 
son Injured by a violation of the Sherman Anti-Trust law (act 
July 2, 1800, c. 647, 26 Stat, 209) is assignable, where a lawyer, 
for services that he was willing to settle for $5,000 cash, took an 
assignment of a claim which he thought was worth at least 
$75,000, the transaction was champertous, and he could maintain 
no action on the assigned claim, as It was taken for purposes of 
speculation.* 

[Ed. Note. — For other cases, see Champerty and Maintenance, 
Cent. Dig., f§ 36<44.] 

[278] Action by Joseph Sampliner against the Motion 
Picture Patents Co. and others. On motion for a directed 
verdict. Motion granted. 

Plaintiff claimed to be the assignee of the Lake Shore 
Film & Supply Co., of Cleveland, Ohio, against defendants 
for triple damages under the Sherman Anti-Trust Act. The 
defendants set up the defense of champerty, and that issue 
was tried separately under the provisions of Code N. Y., 
section 973, before judge and jury. 

Rogers <Ss Rogers^ Oustavus A. Rogers^ and 8<ml E. 
Rogers, all of New York City, for plaintiff. 

Charles F. Kingsley, of New York City, for defendants 
Moticm Picture Patents Co., Jeremiah J. Kminedy, and 
Harry N. Marvin. 

Covdert Bros., Samuel Seabwry, and Charles B. Samuels, 
idl of New York City, for defendants Path4 Frires and 
Jacques A. Berst. 

Rohert H. McCarter, of Newark, N. J., and Oeorge F, 
ScuU, ^ New York Gty, for defendants Thomas A. Ediscm 
(Inc.), Frank L. Dyer, and William Pelzer. 

R. 0. Moon, of Philadelphia, Pa., for defendant Ealem 
Co 

•SyllAbuB copyrighted, 1017, by Weit PublishlDg Company* 
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Dwighi Maedoncid, of New York City, for defendent Por- 
dval Waters. 

Smmud 0. Edmonds and Samud Seabvryt both of New 
York City, for defdidants Albert E. Smith and Vitagraph 
Co. of America. 

Mateb, District Judge. Both sides having moved for a 
direction of a verdict, I find as a fact that the plaintiff pur- 
chased this cause of action with intent to sue thereon. I 
find, as a fact, also, that the so-called assignment. Plaintiff’s 
Exhibit No. 1, was executed by the Lake Shore Co., through 
its officers, pursuant to action at a special meeting of the 
board of directors. Having thus disposed of the facts, I 
proceed to express briefiy my views of the law of the case. 

The Sherman Anti-Trust law was enacted by Congress with 
the fundamental purpose of redressing what Congress re- 
garded as grievous wrongs visited upon persons by those 
combinations or monopolies which the statute denounced. It 
provided, broadly speaking, two kinds of remedies: One was 
a suit in equity at the instance of the Government to dissolve 
unlawful combinations, and in that manner to destroy con- 
spiracies directed against what Congress regarded as the 
appropriate conduct of the business of this country. The 
other remedy which was afforded was to give to the person 
injured in his business or his property an opportunity to 
recover damages for injury to his business or his property, 
and Congre^ provided that, whatever the damage was 
which the jury might find, that damage should be trebled — 
Hie theory being that the injured person should be recom- 
pensed in a manner so exemplary that it would be a lesson 
to others. 

Now, the courts have held that that provision does not 
provide for a penalty, but must be regarded as in the nature 
of damage compensation. It certainly never could have 
been the intent of Congress that so important a remedy, hav- 
ing to do with the appropriate con[879i]duct of the business 
of the country, should be the subject-matter of bargain, sale, 
and speculation at the hands of attorneys. Judge Hough 
has held, and I am bound to follow his holding, in the Im- 
perial Film Case, 244 Fed. 985, that such a cause of action is 
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aangnable. I most therefore start off with the assomption 
that, as a matter of law, the cause of action could be as- 
signed, and it is probably true that, if the courts thus hold, 
it will be because they feel that in a proper case a merchant 
who, or a corporaticm which, has been injured, may so avail 
of the cause of action as to be serviceable to creditors, or 
perhaps to other persons. But I have a strong conviction 
that it never will be held in a Federal coui-t, either in a 
court of original jurisdiction or an appellate court, that 
such a cause of action is merchandise, to be availed of by an 
attorney. 

I personally, and every gentleman in this case on both 
sides, have a very deep regard for the profession to which 
we belong. It is a profession which insists that its pur- 
poses are noble and its practices are useful. It is the duty 
of the lawyer to render services, to advise, to assist, and aid 
those whose life or liberty or property is in one manner or 
another in peril. But the moment a lawyer steps down from 
that high place to be a speculator in law-suits, he is absolutely 
violating every tradition of the profession, and the courts 
have persistently frowned on that sort of thing. . The case 
is entirely different from one where a lawyer, for services 
rendered, takes an assignment of some thing in action clearly 
and unquestionably to recompense himself for such service. 

Now, what is this case? In this case a lawyer, for services 
that he was willing to settle for $5,000 cash, takes an assign- 
ment of a daim which he himself thought was worth at 
least $75,000, and which, trebled, makes over $200,000. He 
then proceeds, later to bring a law-suit in which he makes 
these damages $101,000, which, trebled, means $303,000, and 
then he comes into this jurisdiction with a claim of $250,000, 
which, trebled, makes ^50,000. If that is not the rankest 
bind of speculation, I never heard of a case in my life that 
involved speculation. More than that, littie things in a law- 
suit are of great service, and, in response to Mr. McCarter’s 
final cross-examination, I noted that the plaintiff said, “ The 
tinriA I bought the claim ” — that is unquestionably what he 
did; if he could get a settlement, well and good; if he could 
not gd a settlement, then he could speculate upon what 
damages he could obtain. 
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^ow, thes» defendants, if they were guilty of wnnigB, 
could have responded in e lawsuit to the true plaintiff. This 
plaintiff’s attorney would have had the right to say, " I will 
take this lawsuit for yqi on a contingency, dependent on re- 
covery;” and if he had done that he would not have violated 
the law in any respect, as I understand it. But he was ready 
to take this claim, and pay money out of his own pocli»t, 
which is champertous in itself, for the disbursements neces- 
sary to prosecute this lawsuit to an end. 

Now, both sides have presented many authorities. I think 
the case is not one which requires much citation of authority, 
and I shall content myself with quoting, as part of my opin- 
ion that I am now[280]delivering orally upon this record, 
the significant words of Chancellor K^t, in a case where 
perhaps the facts were a little different, but where the prin- 
ciples were stated with the clarity. and the firmness that 
characterized his judicial career. He put the matter in 
language that any man may understand, and he said : 

“ The purchase was avowedly made as a matter of speculation, and 
at a time when this attorney knew, from previous disclosures made 
to him In his character of attorney, all the facts on which the founda- 
tion of the claim so purchased rested, and which created a belief in 
his mind that the value of the wine could be recovered. Such a pur- 
chase, by such an ofScer, and under such circumstances, can not be 
sustained. It is champerty, for the unlawful maintenance of a suit, 
and the contract was therefore imlawful, as well by conunon law, as 
by the statute.^ 

And he continued, and I am quoting from Arim v. Pat- 
tenon^ 6 Johns. Ch. (N. Y.) 44: 

" The purchase of a lawsuit by an attorney. In a case like this. Is 
champerty In its most odious form; and it ought equally to be con- 
demned on principles of public policy. It would lead to fraud, op- 
pression, and corruption. As a sworn minister of the courts of Justice, 
the attorney ought not to be permitted to avail himself of the knowl- 
edge he acquires in his professional character to speculate in lawsuits. 
The precedent would tend to corrupt the profession, and produce last- 
ing mischief to the community.” 

Adopting those clear and unquestioned statem^uts as the 
doctrine to which every lawyer and judge who loves his pro- 
fession must subscribe, I grant the motion and direcb a vor- 
diet for tiie defendants. 
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UNITED STATES v. COWELL ET AT. . 

(District Ck>urt, D. Oregon. July 16, 1617.) 

[248 Fed. Rep., 1^.] 

Monopolies 31 — Gbiuinal Pbosbcutions — Indictment. — ^An Indict- 
ment for combining and engaging in a monopoly in restraint of 
Interstate trade and commerce need not set out any overt act, as 
the combination or contract in any form in restraint of trade con- 
stitutes the offense under the statute, and it is only essential to 
charge the combination or contract.^* 

Indictment and Information 87(6) — ^Monopolies — ^Time of Commis- 
sion OF Offense. — ^An indictment for combining and engaging in 
a monopoly in restraint of interstate commerce sufficiently alleges 
the time of the offense by alleging that the parties were en- 
gaged in the unlawful combination or contract between specified 
dates, as the offense is a continuing one and the parties are trans- 
gressing the statute while engaged in the operation of the design 
or in carrying it into effect 

Monopolies 29 — Criminal Offenses. — All contracts or acts which are 
theoretically attempts to monopolize, and which in practice have 
come to be considered as in restraint of trade in a. broad sense, 
are an offense under the statute against monopolies ; but contracts 
not unduly restraining commerce are not prohibited, the standard 
of reason being the measure used for the purpose of determining 
whether the particular act is prohibited by the statute. 

Indictment and Information 110(20) — Language of Statute- 
Monopolies. — ^An indictment for combining and engaging in a 
monopoly in restraint of Interstate trade and commerce must give 
particulars, and not rely simply on the words of the statute. 

Monopolies 31 — Prosecutions — Indictment. — ^An indictment alleged 
that various corporations or companies located in northern and 
southern California, Oregon, and Washington were manufactur- 
ing cement for the general trade and engage<l in interstate com- 
merce; that they were represented by certain officers and mana- 
gers, who promoted and carried on the business; that such of- 
ficers and managers knowingly, by concerted action, carried on 
the business of such concerns without competition as to the price 
of their cement, and by the same concerted action prevented the 
southern California company from selling or consigning cement 
for sale in Washington or Oregon, the northern California com- 
panies from selling or consigning for sale in Washington, the 
Washington company from doing the same in Oregon or Cali- 
fornia, and the Oregon company as to Washington and California, 
and had prevented the northern California and Oregon companies 

• Syllabus copyrighted, 1617, by West Publishing Co. 
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' from sdllng In Oregon oftherwlee than upon arbitrary and non- 
competltiye prices ^ed and agr^ upon In advance; and that 
by reason thereof consumers had been compiled to pay arbitrary 
prices greatly In »ces8 of the price at which th^ would have 
secured such cement Mit for the combination. HM, That the 
Indictment was sufficient, as It would enable defendants to pre* 
pare their defense and to defeat any subsequent prosecution for 
the same offense, and enable the court to determine that a com- 
bination existed, that defendants were engaged therein, and that 
the restraint of trade was undue or unreasonable. 
iNDicTUBNT AND Infobmation 87(2) — ^Aixboations AS TO VxNux. — The 
objection that no venue was laid in such Indictment was without 
mm'lt 

[731] S. H. Cowell and others were indicted for offenses. 
On demurrer to the indictment. Demurrer overruled. 

Clarence L. Reamea, United States attorney, and Bamett 
H. Goldstein, Assistant United States attorney, both of 
Portland, Oreg., for the United States. 

Frederick Bausman, of Seattle, Wash., and Veazie, Mo- 
Court <& Veazie, of Portland, Oreg., for defendants Eden, 
Sutherland, Coats, Baillie, and W. P. Cameron. 

Teed, Minor Winfree, of Portland, Oreg., for defend- 
ants Butchart and Moore. 

WonvERTON, District Judge. The indictment herein 
charges that the defendants, during the period between 
August 1, 1914, and the finding of the indictment, know- 
ingly and ulilawfully engaged in a combination in restraint 
of trade and commerce among the several States, and by a 
second count that during the same time they engaged in a 
monopoly in like restraint of trade. The defendants are 
officers in some capacity, in control to a greater or less ex- 
tent, of certain corporations and companies engaged in the 
manufacture of cement, and in the traffic and sale of the 
products in States other than where manufactured, as well 
as in their own States. The companies are classified as the 
Northern California companies, the Southern California 
company, the Washington companies, and the Oregoa com- 
pany. 

A demurrer has hem interposed to the indictment, by 
which three questions are presented, namely: That defend- 
ants are not advised of the time, place, or circumstances 
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upon which the Government relies for conviction; that the 
offense with which it is sought to charge the defendants is 
not so stated as to afford them, after conviction or acquittal, 
protection against a second in^ctm^t for the same offense; 
and that the court is not able to determine from the indict- 
ment whether a combination existed, or any of the defend- 
ants engaged therein, or whether the restraint referred to 
was undue or unreasonable. 

[1] First, as it relates to the time charged as to when the 
offense was committed : The parties were engaged from Au- 
gust 1, 1914, until the finding of the indictment, and by 
nature the act was continuing in its operation. In a case 
under this statute, it is necessary to set out any overt act. 
Simply thcrcombination or contract in any form in restraint 
of trade between the States or with foreign nations consti- 
tutes the offense, and it is only essential to charge the combi- 
nation or contract. Nash v. United States, 229 U. S. 378, 
33 Sup. Ct. 780, 57 L. Ed. 1232; United States v. Rintelen 
(D. C.) 233 Fed. 793. 

[2] The combination is not a thing of the instant the 
minds of the agreeing parties have come to a complete un- 
derstanding, either express or implied. The purpose thereof 
is an essential element as well, and this may contemplate 
that its operation shall extend over a period of time. While 
the parties are engaged in the operation of the design, or in 
carrying the same into effect, they are transgressing the 
statute, they are still agreeing to the unlawful offense, and 
still cohering in the thing that the law condemns. Thus the 
offense becomes a continuing one, and it is only necessary to 
allege that the parties were engaged in the unlawful combi- 
nation or contract between specified dates. By [732] such 
allegation the offenders are apprised of the time of their 
transgression. Uiwted States v. MaoAndrews <& F orbes Co. 
(C. C.), 149 Fed., 823. 

[8] ^e next question involves the nature of the offense. 
This has been settled by the Supreme Court. The statute 
has been construed to be very broad, and not only this, but 
very comprehensive. It comprises, says the court in Stand- 
ard OH Co. V. United Btatee^ 221 U. S. 1, 69, 81 Sup. Ct 602, 
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515, 55 L. Ed. 610, 84 L. B. A. (N. S.) 884, Ann. Cas. 1912D, 
784: 

“All contracts or acts wbicfa theoretically were attempts to monop- 
olize, yet which In practice come to be considered as In restraint 
of trade In a broad sense.'* And, farther, It evinces “ the Intent not 
to restrain the right to make and enforce contracts, whether result- 
ing from combination or otherwise, which did not unduly restrain 
interstate or foreign commerce, but to protect that commerce from 
being restrained by methods, whether old or new, which would con- 
stitute an interference that is an undue restraint.” And “it was 
intended that the standard of reason which had been applied at the 
common law and In this country in dealing with subjects of the char- 
acter embraced hy the statute, was Intended to be the measure used 
for the purpose of determining whether In a given case a particular 
act had or had not brought about the wrong against which the statute 
provided.” 

[4] There has since been no digression from this holding, 
and it is unnecessary to cite the succeeding authorities. Of 
course, I realize and recognize the authority of United States 
T. Cruikshank et cA.^ 92 U. S. 542, 23 L. Ed. 588. It is essen-; 
tial in a case like this to descend to particulars, and not to 
rely simply on the words of the statute in pleading. United 
States V. Hess^ 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516. 

[5] Turning to the indictment, we find various corpora- 
tions or companies, located in different States, manufactur- 
ing Portland cement for the general trade and engaged in 
interstate compaerce. The companies are represented by cer- 
tain officers and managers, who promote and carry on their 
business, being the defendants under indictment. These per- 
sons have knowingly, by concerted action, carried on the 
business of the several concerns named, without competition 
as to prices in the several States in which they are engaged 
in the manufacture of their cement, and by the same con- 
certed action have prevented the southern California com- 
pany from selling or consigning for sale in either Wasl^g- 
ton or Oregon and the northern California dompanies 
selling or consigning for sale in Washington, the Washing- 
ton companies from doing the same as it respects Oregon and 
California, and the Oregon company as to Washington and 
California, and have prevented the northern California and 
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Oregon companies from selling or consigning for s ale in 
Oregon otherwise than upon arbitnuy and non-competitive 
prices, fixed and agreed upon in advance; and it is further 
stated that, by reason thei^f, con|timers have been com- 
pelled to pay for such cement arbitrary prices greatly in ex- 
cess of prices at which they would have secured such cement 
if it were not for the combination. 

This, to my mind, states quite clearly the schome and pur- 
pose of the combination. It descends .to particulars, and no 
one need be misled into preparing his defense for something > 
other than as alleged against him. The court knows what 
the charge is, without the liability of mis[733]cbnception or 
mistake, and the defendants need not fear that another 
prosecution can follow after trial upon this indictment. 

Apply the standard of reason, which counsel insist that 
we'shall, and then inquire further whether there is an undue 
restraint of trade or commerce. The indictment does allege 
that, by reason of these things, the defendants were engaged 
in undue and unreasonable restraint of trade. We may put 
this to one side as a conclusion. There is sufficient alleged, 
however, from which to deduce this very conclusdon. The 
concert of action which implies a combination for marketing 
their cement in particular locations, and the direct agreement 
between them for fixing arbitrary and non-competitive prices 
for the sale of cement in Oregon, is sufficient to stamp their 
demeanor as in restraint of interstate trade and commerce. 
Such a combination is without the elements or indicia of a 
wholesome agreement, and can not be so characterized. The 
following cases are Ulustrative: Standard Samiary Mfg. Co. 
V. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107; 
Eastern States Lumber Ass'n v. United States, 234 U. S. 600, 
34 Sup. Ct. 961, 68 L. Ed. 1490, L. K. A. 1915A, 788. 

The tibird objection is answered by the foregoing. The 
cnmn reasoning applies to the objections to the second count. 

[6] Th6 objection that no venue is laid is without merit. 

Bruner overruled. 


‘t4 
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(Oircoit Coort of Appeals, Sixth Oircoit Augost 1, 1017.) 

[244 Fed. Rep. 166.] 

Monopolies 17U)— Restraint on Trade— Prior JEtBSTRicnoN— Be- 
SALE. — ^At least subject to limitations, a system of contracts be* 
tween a manufacturer and retail dealers, whereby it, in connection 
with absolute sales of its product, attempts to control the resale 
prices for all sales, by all dealers, is a restraint on trade, invalid 
both at common law and, so far as it affects interstate commerce, 
under Sherman Anti-Trust Act, Jtdy 2, 1800, c. 647, 26 Stat. 209.^ 
Patents 216 — Sale of Patented Articles — ^Absolute or Gondi- 
TioNAL.— There is an absolute as distinguished from a conditional 
sale of patented articles by the manufacturer, the dominant charac- 
ter of the dealing being one of sale with attempt to provide and en- 
force resale price, and title being reserved in the manufacturer 
only till full purchase price is paid, with right of repossession only 
in case of default in such payment, manifestly only to enforce pay- 
ment, and the manufacturer being under no obligation to take back 
the articles, though the parties are styled manufacturer licensor 
and dealer licensee, and the contract In terms grants right and 
license to use and vend the articles within specified territory, the 
manufacturer agreeing to sell its products to the dealer, and he 
agreeing to purchase the articles at specified times, and it being 
provided that he is in no way the legal representative or agent of 
the manufacturer, and it being stipulated that he shall pay a cer- 
tain amount as agreed damages for each failure to observe the 
agreement to maintain resale prices. 

Patents 216— Bights of Patentee— Dictating Resale Prices.— A 
patent gives the patentee no right to dictate price at which patented 
articles absolutely sold by him shall be resold by the purchaser, 
and so no right to restrain sale at less than the price attempted to 
be fixed by the patentee by a third person buying from the pur- 
chaser from the patentee at less than such price, with knowledge 
of the contract between the patentee and such purchaser attempt- 
ing to fix the resale price. 

Appeal from the District Court of the United States for 
the Southern District of Ohio; Howard C. Hollisto, judge. 
Suit by the Ford Motor Company against the Union 

•For opinion of the District Court (225 Fed. 876) see ante, p. 182. 
^ Syllabus copyrighted, 1917, by West Publishing OOi 
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Motor Sales Company and others. From a decree dismiss- 
ing bill (226 Fed. 878), plaintiff appeals. Affirmed. 

Alfred Lucking^ of Detroit, Mich., for appdlant. 

Son. Jitdson Harmon, of Cincinnati, Ohio, for appellees. 

Before KKArran, Mack, and Dbnison, circuit judges. 

Knaffbk, Circuit Judge. Plaintiff is a manufacturer, 
seller, and distributor of automobiles, important and es- 
sential parts of which are patented. It marketed its prod- 
uct under a so-called “ license system,” by which dealers pur- 
chased the automobiles and were given definite and restricted 
territory, and in turn agreed to resell only at plaintiff’s fall 
list prices. Ford automobiles could thus be obtained at no 
less price except by inducing Ford dealers to break their 
agreement with plaintiff. Defendants obtained Ford ma- 
chines from a dealw or dealers, and sold them and advertised 
to sell them at less than plaintiff’s regular price list. Plain- 
tiff filed its bill to restrain this interference with its [157] 
business. Upon final hearing on pleadings and proofs the 
bill was dismissed. (D. C.) 226 Fed. 878. The appeal 
from the decree of dismissal. The ultimate questions con- 
cern the validity and enforceability of the price-restricting 
agreement involved. 

[1] At least subject to certain limitations hereafter stated, 
it is the general and well-settled rule that a system of con- 
tracts between a manufacturer and retail dealers by which 
the manufacturer, in connection with absolute sales of his 
product, attempts to control the resale prices for all sales, by 
all dealers, eliminating all competition, and fixing the amount 
which the ultimate purchaser shall pay, amounts to restraint 
of trade, and is invalid both at common law and, so far as it 
affects interstate commerce, under the Sherman Anti-Trust 
Act (Sr. Miles Medtecd Vo. v. Park ds Sons Vo., 220 U. S. 
873, 400, 81 Sup. Ct. 876, 66 L. Ed. 602; John D. Park A 
Sons Co. V. Hartman [C. C. A. 6] 168 Fed. 24, 82 C. C. A. 
158, 12 L.'B. A. [N. S.] 186; Bauer v. OWonneCk, 229 U. B. 
1 \The Sanatogen Case'\ 88 Sup. Ct. 616, 67 L. ![^. 1041, 60 
L. B. A. [N. S.] 1186, Ann. Cas. 1916A, 160; United States 
V. KHlogg Toasts Cam Flake Co. [D. C.] 222 Fed. 726, 728, 
Ann. Cas. 1916A, 78, decided by three judges of this cixomtj 
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sitting under Expediting act, Feb. 11, 1908, e.. 644, 82 Stat. 
828 [Comp. St 1916, §§ 8824, 8826] ; Bobbi-MeniU Oo. v. 
Straus, 210 IT. S. 839, 28 Sup^ Ct 722, 52 L. Ed. 1086 ; Straus 
▼. American PiA. Ass‘n, Wl U. S. 222, 84 Sup. Ct 84, 68 L. 
Ed. 192, L. B. A. 1916A, 1099, Ann. Cas. 1915A, 869; Straus 
V. Victor Talking Machine Co., 243 U. S. 490, 87 Sup. Ct 

412, 61 L. Ed. ; Motion Picture Co. v. Urmersdl FUm 

Co., 243 U. S. 602, 37 Sup. Ct. 416, 61 L. Ed. ), and that 

at least as against a purchaser from such dealer, an attempt 
to enforce a reservation of right to fix the price at which 
resale shall be had by the vendee is equally futile, notwith- 
standing the article is patented, provided, as already said, 
the transfer to the vendee is full and complete (Bauer v. 
C^DormeU, supra; Strms v. Victor Co., supra). 

There can be do doubt that if plaintiff’s contracts with its 
dealers amounted to absolute sales of its automobiles, and if 
the case otherwise falls within the principles declared in the 
cases cited, plaintiff was properly denied relief. Plaintiff 
contends, however, that its case does not fall withiin the 
principles stated or the authorities cited; that under its con- 
tracts- with its dealers a conditional sale only was effected, 
passing but a qualified or restricted title to the automobiles 
delivered thereunder; that the restrictions attempted to be 
imposed by the plaintiff, as patentee, on the purchaser’s right 
to resell are valid, and having been agreed to by the pur- 
chaser are binding not only upon him, but upon those pur- 
eh asin g from the deider with knowledge of ttie price re- 
striction. 

[2] The question of the nature of the contract between 
plaintiff and its dealers, whether one of absolute or condi- 
tional sales of automobiles, lies at the threshold of the con- 
troversy. From a consideration of all the terms of the con- 
tract, it is clear that it is essentially one of absolute sale. 
While the contract, which recites plaintiff’s ownership of 
various patents and patent applications, styles plaintiff- the 
“ manufacturer licensor” and ilie purchaser the “dealer li- 
censee,” and in[168]terms grants the “ full right and license 
to use and vend ” within the licensed territory automobiles 
and parts of plaintiff’s manufacture, the dominant character 



FOBD MOIOB OO. V. UOTOB HAT.mt OO. 


1011 


Opinion of the Oonrt. 

of tlie dealing is plainly one of sale, with attempt to pro.tdde 
and enforce resale price and territorial restrictions. For 
example: Plaintiff agrees to “sell its product to the dealer 
licensee” at certain discounts from list prices, and to allow 
certain additional rebates scaled on the “net amount of 
business” done, which plainly means the amount of the 
dealer’s purchases from plaintiff; the dealer agrees to take 
deliveries and to “purchase the said Ford automobiles” in 
various months specified. The title to the articles sold is 
reserved in plaintiff only until the full purchase price is 
paid, with right of repossession only in case of default in 
such payment. The provision manifestly is designed only 
to enforce payment. Plaintiff is under no obligations to 
take back any of the goods purchased by the dealer, and it 
is expressly stated that the “ dealer licensee is in no way the 
legal representative or agent of the manufacturer licensor.” 
For each failure to observe the agreement to maintain resale 
prices, the dealer agrees to pay $250 as “ agreed damages the 
manufacturer licensor will sustain,” and is made subject to 
forfeiture of his contract at plaintiff’s option. The other 
provisions of the contract are not sufficiently controlling or 
important to,require mention. 

Courts will look to the dominant intention of the parties, 
and in this view the case is one of absolute, as distinguished 
from conditional, sale, not only within our decisions gen- 
erally {^Mishawaka Woolen M,fg. Co. v. Weetveer, 191 Fed., 
466 ; 112 C. C. A., 109 ; John Deere Plow Co. v. Uowry^ 222 
Fed. 1, 137 C. C. A. 539; In re Stoughton Wagon Co., 281 
Fed. 676, 145 C. C. A. 662; Wood Mowing, etc., Meushme 
Co. v. Croll, 231 Fed. 679, 145 C. C. A. 566), but within the 
applicable decisions of the Supreme Court in the Miles, 
Sanatogen, and Victor Cases, supra. As expressed in the 
Sanatogen Case (229 U. S., 16; 38 Sup. Ct., 619; 67 L. Ed., 
1041; 60 L. R. A. [N. S.], 1186, Ann. Cas., 1916A, 160) : 

The title transferred was full and complete with an attempt to 
reserve the right to fix the price at which subsequent sales could be 
made. * • * There was no transfer of a limited right to use this 
invention, and to call the sale a license to use is a mere plajr upon 
words. 
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See in this connection the Victor Ca4e, aupra^ 248 U. S., at 
pages 497-501 ; 37 Sup. Ct., 412, 61 L. Ed. — 

[8] Turning, then, to a consideration of plaintiff’s rights 
as patentee: Its counsel states the broad proposition that 
‘‘ this is a case of patented articles, and it is absolutely law- 
ful to create a monopoly in patented articles.” In support 
of this proposition, counsel cite the statement in Bement v. 
National Harrow Co., 186 U. S., 70, 91; 22 Sup. Gt., 747, 
765 (46 L. Ed., 1058) , that “ the fact that the conditions in 
the contracts keep up the monopoly or fix prices [in patented 
articles] does not render them illegal,” and the proposition 
in the Creamery Package Case, 227 U. S. 8, 32, 33 Sup. Ct. 
202, 57 L. Ed. 393, to the effect that the owner of a patent 
has exclusive rights of making, using, and selling, which 
he may keep or transfer, in whole or in part. Neither of 
[169J^ese cases lends support to the contention that the 
patent grant confers upon the patentee the right to dictate 
the price at which patented articles absolutely sold by him 
shall be resold by his purchaser. In the Bobhs-Merrill Case, 
supra, which involved the right of an owner of a copyright 
to restrict the price on resale, it was said (210 U. S. 345, 28 
Sup. Ct. 724, 62 L. Ed. 1086) of the Bement Case that: 

It was "between the owners of the letters patent as licensor and 
licensees, seeking to enforce n contract us to the price and tcrius on 
which the patented article might be dealt with by the licensee. The 
cose did not Involve facts such as in the case now before us and 
concerned a contract of license sued upon In tlie State court, and, of 
course, does not dispose of the questions to be decided in this case.” 

TJte Creamery Package Case merely held, so far as ma- 
terial here, that a contract by which the manufacturer of 
a patented article appointed another and distinct manufac- 
turer, selling like articles, his exclusive agent for the output 
of the factory does not violate the Sherman Act. Mani- 
festly, neither of these decisions relates in any way to re- 
strictions upon the right of resale of patented articles pur- 
chased absolutely. Not only has the Supreme Court not 
held that the right given by the patent law extends to a 
control of the price at which articles absolutely sold by the 
manufacturer patentee could be resold by his vendee, but 
that court has repeatedly held tixe contrary. 



VOBD MOTOB 00. V. HOXOB SALES 00. 1018 

Opinion ot tbe Court 

In the Scmatogen Case, supra, where it was held that an 
attempt to reserve the right to fix the price at which a 
patented article fully and completely transferred tiiould be 
resold by the vendee is futile under the statute, it was said 
(229 U. S. 10, 38 Sup. Ct. 617, 57 L. Ed. 1041, 60 L. K. A. 
[N. S.] 1186, Aim. Cas. 1915A, 160) : 

“ The right to make, use, and sell an Invented article Is not derived 
from the patent law.” 

And again (229 U. S. 17, 83 Sup. Ct. 620, 67 L. Ed. 1041, 
50 L. R. A. [N. S.] 1185, Ann. Cas. 1916A, 160) : 

“ The right to vend conferred by the patent law has been exercised, 
and the added restriction Is beyond the protection and purpose of 
the act.” 

This proposition was recognized and applied in the Victor 
Case, supra; and see by analogy the Universal FUm Case, 
supra, 243 IJ. S. at page 513, 87 Sup. Ct. 416, 61 L. Ed. . 

Henry v. DicJe, 224 U. S. 1, 32 Sup. Ct. 364, 66 L. Ed. 645, 
Ann. Cas. 1913D, 880, lends no support to the plaintiff’s 
propositions. In that case contributory infringement was 
found in the direct sale (to the purchaser of a patented 
mimeograph) of a kind of ink suitable for use with the ma- 
chine, with knowledge by the seller of a license restriction 
that the mimeograph be used only with ink made by the 
vendor, and with the expectation that the ink sold would be 
used with the machine. In the Sanatogen Case, supra, the 
Dick Case was distinguished by the consideration that in 
that case merely a qualified title passed to the purchaser, 
while in the Sanatogen Case the absolute title passed; and 
in the recent Vtdversal Film Case, supra, 243 U. S. 618, 37 
Sup. Ct. 416, 61 L. Ed. — the Dick Case was distinctly over- 
ruled. [160 J Counsel cite several cases thought to be incon- 
sistent with the views we have thus far expi-essed. Many 
of these cases were referred to in the Kellogg Case, supra. 
But it seems enough to say that we find in none of them any- 
thing opposed to the propositions we have stated, except so 
far as such cases are in conflict with the decisions of the 
Supreme Court, notably in the Sanalogen, Victor, and 17m- 
versd Film Cases, supra. We find nothing in either the 
Clayton Act (act Oct. 16, 1914, c. 823, 88 Stat. 780) or the 
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Federal Trade Comygaission act (act Sept. 26, 1914, c. 811, 
38 Stat 717 [Comp. St. 1916, §§ 8836ar-8836k] ) validating 
price restrictions by a vendor on resale of property sold 
absolutdy by him. ^ 

But counsel contends, and with especial emphasis, that 
the decisions of the Supreme Court in both the Bobbs- 
MerriU and Sanatogen Cases were grounded “solely upon 
the principle that the owner of a patent or copyright can 
not qualify the title passed by means of a mere notice at- 
tcahed to the chattel, so as to restrict third persons in the 
sale of such articles”; and it is argued that the instant case 
is distinguished from the cases mentioned by the existence 
of express contract between the manufacturer-patentee and 
the dealer. It is true that in the Bobbs-MerrUl Case (which 
involved a copyrighted book) the wholesale dealers from 
whom defendants purchased copies of the book were under 
no agreement to enforce the terms of the notice by retail 
dealers, or to restrict their sales to such dealers as would 
agree to observe the terms stated in the notice, which were 
that no dealer is licensed to sell at a less price than $1, and 
that a sale at a less price would be treated as an infringe- 
ment of the copyright; and there was thus no claim of con- 
tract limitation or license agreement controlling the sub- 
sequent sales of the book. The holding (210 U. S. 350, 28 
Sup. Ct. 726, 52 L. Ed. 1086) was that the copyright statutes 
“ do not create a right to impose, by notice, such as is dis- 
closed in this case, a limitation at which the book shall be 
sold at retail by future purchasers, with whom there is no 
privity of corUract^ In the Sanatogen Case it does not ap- 
pear whether or not the jobber from whom appellee (a 
i-etailer) purchased the patented article was under contract 
relations with the patentee’s selling agent not to sell below a 
given price. Upon the package was a “notice to the re- 
tailer” in effect similar to that in 'the Bobbs-MerrUl Case. 
The case was in the Supreme Court on certificate from a 
Court of Appeals, and the sole question presented was 
whether the acts of the appellee, in retailing at less than the 
price fixed in the notice, constituted an infringement of ap- 
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pellant’s patent.* TThile the ultimate decision was limited to 
a negative answer to the question propounded by the Court 
of Appeals, the principles declared in the opinion would 
equally deny relief in the case of actual contract between the 
manu[161]facturer and the dealer. It was said (229 IT. S. 
16, 17, 83 Sup. Ct. 619, 57 L. Ed. 1041, 50 L. R. A. [N. S.] 
1185, Ann. Cas. 1915A, 150) : 

The packages were sold [by the Jobber from whom appellee pur- 
chased] with as full and complete title as any article could have 
when sold in the open market, excepting only the attempt to limit 
the sale or use when sold for not less than $1. * * * The right to 
vend conferred by the patent law has been exercised^ and the added 
restriction is beyond the protection and purpose o/ the act. This be- 
ing so, the case is brought within that line of cases in which this 
court from the beginning has held that a patentee who has parted 
with a patented machine by passing title to a purchaser has placed 
the article beyond the limits of the monopoly secured by the patent 
act. 

And again (quoting with approval from Adams v. Burke^ 
17 Wall. 463, 21 L. Ed. 700, 229 U. S. 18, 38 Sup. Ct. 620, 67 
L. Ed. 1041, 50 L. R. A. [N. S.l 1185, Ann. Cas. 1916A, 160) : 

When the patentee, or the person having his rights, sells a machine 
or instrument whose sole value is in its use, he receives the consid- 
eration for its use and he parts with the right to restrict that use. 
The article, in the language of the court, passes without the limit of 
the monopoly. That is to say, the patentee or his assignee having in 
the act of sale received all the royalty or consideration which he 
claims for the use of his invention, in that particular machine or in- 
strument, it is open to the use of the purchaser without further 
restriction on account of the monopoly of the patentees. 

All italics in quotations from opinions are ours. 

We are unable to see any principle upon which the ex- 
istence of a contract between the manufacturer and bis 
vendee restricting the price on resale can give right of action 
against the purchaser from his vendee which is denied in 

• It is said in the brief of plaintiff’s counsel here that the Waltham 
Watch Company filed a brief in the Sanatogen Case calling to the 
court’s attention that it had certain litigation pending involving the 
validity of written contracts, and requested the Supreme Court not to 
decide any such question.” Manifestly, the only question to be passed 
upon was that propounded by the certificate of the court below. 
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lS^ abeence of 8a<^ contract, but in the pneenee of a wazii> 
ing notice. Ih each' case the puiehaaer from the mann&e* 
tmrer’s Tendee ha8*hnowledge of the attempted restriction; 
in neither case is there privity of contract between the manu- 
facture and the purchaser from his vendee; and this feature 
of lack of privity is prominet in the decision of the Bohba- 
Merritt Case, from which we have quoted. Moreover, in the 
Victor Case the reason given (248 U. S. 497, 87 Sup. Ct. 414, 

61 L. Ed. ) for the proposition that ^ whateve rights 

the plaintiff has against the defendants must be derived from 
the ‘license notice’ attached to each machine” is that “no 
contract rights existed between therHf the defendants bang 
only ‘members of the unlicensed general public,’ and that 
the sole act of infringement charged against the defendants 
is that they exceeded the terms of the license notice by ob- 
taining machines from the plaintiff’s wholesale or retail 
agents and by selling them at less than the price fixed by the 
plaintiff.” 

But the question we are considering is set at rest by the 
recent decision in the Victor Case^ for it there expressly ap- 
pears (248 U. S. 495, 496, 87 Sup. a. 412, 61 L. Ed. ) 

that the plaintiff (who was denied relief) had with each of 
its licensed dealers “a written contract in which all the 
terms of ‘ the license notice ’ are in substance repeated,” and 
that the dealer is authorized to dispose of machines only sub- 
ject to the (Seditions expressed in that notice. 

The instant case is not distinguished fr(nn the otherwise 
controlling decisions cited by the considerations that here 
the purchases from the retailers were covert and secret and 
^ less than the restricted prices. While in the Sanatogen 
Case it does not appear whether the[162]price at which 
defendant purchased was below the restricted price, in the 
Victor Case it was expressly alleged that the dealers were 
“induced ‘covertly and on various pretenses’” to violate 
their contracts with the plaintiff, and that the sales were at 
less than the restricted pricea 

We see no merit in the contentions earnestly pressed that 
the plaintiff’s price restrictions were incidental only to the 
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building up of its business and procuring the widest possible 
stable market, and so were reasonable and proper, as being 
in the interest of the public, especially 'In that they tended 
to secure constant, uniform, and convenient service (includ- 
ing garage and repair service), whidi could not be had un- 
less dealers are protected against price-cutting competition. 
The law can not “ be evaded by good motives ” ; it is “ its own 
measure of right and wrong, of what it permits or forbids, 
and the judgment of the courts can not be set up against it 
in a supposed accommodation of its policy with the good 
intention of the parties, and, it may be, of some good results.” 
Standard Samtary Mfg. Co. v. United States, 226 U. S. 20, 
49, 88 Sup. Ct. 9, 57 L. Ed. 107 ; Intemationod Harvester Co. 
V. Missouri, 234 U. S. 199, 34 Sup. Ct. 859, 58 L. Ed. 1276, 
52 L. R. A. (N. S.) 525 ; Thomsen v. Cayser, 243 U. S. 66, 

85, 87 Sup. Ct. 358, 61 L. Ed. ; United States v. Ot. 

Lakes Towing Co. (D. C.) 208 Fed. 783, 744. 

The earnestness with which the validity of plaintiff’s price 
restrictions has been pressed upon us has seemed to justify 
the discussion we have made of recent authorities, reference 
to which, especially the Sanatogen, Vistor, and Umversal 
Fidm Cases (the two latter were made since plaintiff’s origi- 
nal brief was prepared), so far from showing a tendency to 
“go back to the firm ground of the right of a patentee to 
absolutely monopolize the vending, as well as the manufac- 
ture and use of the patented article,” indicates to our minds 
a constantly progressive tendency in the opposite direction. 
The Victor and Universal Film Cases, the latest utterances 
of the Supreme Court on the questions here involved, have, 
to say the least, marked no backward step. The invalidity 
of plaintiff’s price restrictions is clearly demonstrated by 
the decisions we have cited, and no room is thus left for the 
charge of unfair competition in invading these restrictions. 

Of the territorial restrictions we need only say that they 
can not make valid a price restriction otherwise invalid. 

The decree of the District Court dismissing plaintiff’s bill 
is affirmed. 
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AMEBICAN STEEL CO. v. AMEBICAN STEEL A 
WIBE CO. ET AL. 

(District Oourt, D. Massachusetts. October 17, 1010.) 

[244 Fed. Rep., 800.] 

Monopolies 28 — ^Rioht of Action fob Daicaobs. — ^Where a company 
attempted to monopolize the manufacture and sale of coated wire 
nails, and as part of its plan engaged in various illegal and unfair 
practices, such as hindering its competitors from obtaining raw ma- 
terials and the necessary machines, bribing their factory employees 
to disclose factory conditions and to send out defective goods, and 
bribing office employes to disclose the names of their customers and 
their contracts, and then selling to such customers below cost, a 
competitor attacked in these ways had a right of action for damages, 
under Sherman Act July 2, 1890, c. 047, 26 Stat. 209 (Oomp. St. 
1916, SS 8820-8823), since, while no action lies under that act fOr 
unfair practices, damages are recoverable thereunder for monopoliz- 
ing, or attempting to monopolize, and acts which are a part of the 
monopolizing, or attempting to monopolize, are a subject for 
damages.^ 

Monopolies 28 — Right of Action fob Daicaoes — Persons Liable. — 
Where a company was engaged in a single continuing attempt to 
secure a monopoly of a particular business, in which attempt dif- 
ferent parties Joined successively, and by which a competitor was 
injured, all those Joining in the unlawful attempt at differeht times 
became liable for whatever injury resulted from the tortious act in 
which he participated. 

Monopolies 28 — Right of Action fob Damages — Persons Liable. — 
A party parthsipating in a company’s attempt to monopolize a par- 
ticular business need not expect to profit by his illegal conduct, in 
order to render him liable. 

Monopolies 28 — ^Actions fob Damages — ^Pleading. — In ah action for 
damages, caused by a combination and conspiracy in restraint of 
the manufacture and interstate sale of coated wire nails, a count 
containing no description of the trade or of the business sithation to 
which the alleged conspiracy or combination applied, and which 
did not describe plaintiff’s business, or that of defendant, and which 
contained no allegations that defendant’s acts were intended to 
affect anybody but plaintiff, nor that they were part of any general 
scheme or conspiracy relating to, and affecting in any broad or sub- 
stantial manner, the manufacture and sale of such nails, or that they 
did or could effect such manufacture and sale generally, was in- 
sufficient. 

a Syllabus copyrighted, 1917, by West Publishing Company. 
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MoHonajn 28— Pixadino— Essentials or Deolabatior.— In an action 
against an Illegal monc^ly tor damages under the Sherman Act, 
the declaration must describe the conditions in the trade In ques- 
tion, the alleged conspiracy dr combination, and the business ot 
plaintiff, and the effect thereon of the alleged conspiracy or com- 
bination, sufficiently so that the court can see that its acts might 
have affected the general conditions in the trade, and that plaintiff’s 
business and situation were such that it might have been damaged 
by its conduct 

At law. Action by the American Steel Co. against the 
American Steel & Wire Co. and others. On demurrer. De- 
murrer overruled os to the first count and sustained as to the 
second count. 

McLeUan, Carney dk Brickley, of Boston, Mass., for plain- 
tiff. 

EWridge R. Anderson, of Boston, Mass., for defendant 
Baackes. 

Samuel D. Elmore, of Boston, Mass., for defendants Ayres 
and J. C. Pearson Co. 

[SOI ] Morton, District J udge. This is an action for three- 
fold damages under the Sherman Act (26 Stat. 209). The 
business in question is that of manufacturing and selling 
coated wire nails. The first count charges a monopoly or 
attempted monopoly in siich manufacture and sale; the sec- 
ond, a combination or conspiracy in restraint of trade in 
respect thereto. The defendants have demurred; and the 
question is whether the declaration states a cause of action. 
It covers, without the annexed exhibits, 74 closely printed 
pages, and I shall not attempt to restate or summarize it. 

As to the first count: This count describes, as I construe it, 
the following business situation : 

A group of men planned to obtain a monopolistic control 
of the manufacture and first-hand sale of wire nails. To this 
end, after two abortive attempts, they organized the prin- 
cipal defendant, the American Steel & Wire Co. of New 
Jersey (hereinafter referred to as the Wire Co.), which se- 
cured control of 75 per cent of the entire output of such 
nails in the United States. 

Coated wire nails are made from wire nails by a further ‘ 
process of manufacture, and constitute, evidently, a separate 
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artide of commerce. The Wire Co. (to dueoan tiie case 
first with reference to it 4fione and condder the other de- 
fendants later), thus producing or 'controlling three-quarters 
of all uncoated wire nails, determined to acquire a monopoly 
in the manufacture and first-hand sale of coated wire nails. 
The plan which it adopted to accomplish that result was, 
broadly speaking, to create such difficulties for its competi- 
tors — first, in the manufacture, and, second, in the sale, of 
coated wire nails — ^as to drive out of the bedness all of them 
with whom it. was unable to come to terms. . 

The details of what was done in carrying out this plan 
varied with different competitors. On the manufacturing 
side, some were hindered in obtaining thdr raw material 
(nails, rods, or wire), and some in obtaining the necessary 
machinery; some were secretly attacked by bribing their 
factory employees to disclose their factory conditions, and 
to send out defective goods, so that their trade was lost; and 
various other expedients were resorted to, to make manu- 
facture of coated wire nails by the defendant’s competitors 
difficult or impossible. On the selling side, competitors were 
attacked by bribing their office employees to inform die de- 
fendant as to their customers and contracts, and then selling 
to these customers below cost, and by a general policy of 
selling below cost when competition developed, until the 
competitor was forced out of that market, or out of business. 
Other methods, which it is unnecessary to state in detail, 
were also used by the Wire Company to hinder and interfere 
with the sale of coated wire nails by its competitors. 

Without particularizing further, it is enough to say that, 
on the allegations of the declaration, the defendant’s con- 
duct and methods were lawless and indefensible. They were 
adopted, not simply for the purpose of injuring or putting 
out of business each separate competitor on whom they were 
practiced, but as coordinated movements in a campaign hav- 
ing as its object the elimination of all effective competiti<m 
[802] with the defendants in the manufacture and sale of 
coated wire nails. The result was that, in large and im- 
portant commercial districts comprising many States, the 
def^pdants were successful, and all effective competitioii was 
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destroyed. The defendants’ campaign was inaugurated yeurs 
before the plaintiff came into tlm business; but it was con- 
tinued thereafter along the same lines, and in pursuance of 
it the plaintiff was attacked in several of the ways above 
mentioned, and was damaged. 

[1] It is urged for the defendant that an action does not 
lie under the Sherman Act for unfair business practices, 
which of course is true. But the first count of the declara- 
tion plainly sets up a claim for damages for an illegal mo- 
nopoly, or an attempted monopoly, in coated wire nails; and 
the illegal and unfair practices are alleged only in connection 
therewith, and as part thereof. The thing forbidden by the 
statute, and for which damages may be recovered, is monopo- 
lizing, or attempting to monopolize. These would usually 
involve — and are here alleged to have involved — ^many sepa- 
rate acts, each of which, so far as it was part of the monopo- 
lizing, or attempt to monopolize, would be forbidden, and 
therefore a subject for damages under the statute. The de- 
fendant had a perfect right, for instance, so far as the Sher- 
man Act goes, to undersell the plaintiff in ordinary business 
competition, or for the purpose of putting the plaintiff out 
of business. It had no right to do so as part of a plan to 
drive everybody out of the trade in order to obtain a monop- 
oly for itself, which is what is alleged. Swift v. TJmted 
States, 196 U. S. 375, 396, 25 Sup. Ct. 276, 49 L. Ed. 518; 
Monarch Tobacco Works v. American Tobacco Co, (C. C.) 
165 Fed. 774. The first count of the declaration states a 
cause of action against the American Steel & Wire Co. of 
New Jersey and against Baackes, its vice president, director, 
and general sales manager. 

There remains the further question under this, count 
whether it states a case against the other defendants, viz, 
J. C. Pearson Company, J. C. Pearson Company (Inc.), and 
Frank C. Ayres. Ayres was treasurer, director, and general 
manager of J. C. Pearson Company, he was president of J. 0. 
Pearson Company (Inc.). J. C. Pearson Company (Inc.), 
succeeded J. C. Pearson Company as selling agent of the 
Wire Company on June 30, 1913, and has since acted in that 
capacity. For several years before that date, the relaticms 
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between the Wire Company and J. G. Pearson Company 
were evidently close, though it is not alleged q>edfically that 
the latter acted as agent of the former. 

[2, S] The plaintiff began business January 1, 1912, and 
has continued it up to the present time. During all this 
period the Wire Company has been carrying out its plan, as 
above outlined, for monopolizing, or attempted monopoliz* 
ing, tiie manufacture and sale of coated wire nails. During 
the first part of the period J. C. Pearson Company know* 
ingly and actively cooperated with and assisted the Wire 
Company in so doing. Since June 30, 1913, J. C. Pearson 
Company (Inc.), has been doing the same sort of thing; all 
its stock is owned by the Wire Company. Both of the Pear- 
son companies and [803] Ayres, through whom they acted, 
are alleged to have been engaged in an attempt, various acts 
in connection with which are set forth in detail, to monopolize 
the trade in question for the benefit of the Wire Company. 
There were not successive attempts by the Wire Company to 
secure a monopoly; there was a single continuing one, in 
which different parties joined successively, and by which the 
plaintiff was injured. Everybody who joined in the unlaw- 
M attempt became liable for whatever injury resulted from 
the tortious act in which he participated. United Staten v. 
NtmnemoGher^ 7 Bissell, 111, 123, Fed. Cas. No. 15,902; At- 
Icmtio <& Pacifio B. R. Co. v. Laird^ 164 U. S. 393, 396, 17 Sup. 
Ct 120, 41 L>Ed. 485. It is not necessary that a defendant 
should expect to profit by his illegal conduct in order to 
render him liable therefor. Commormecdth v. Harley, 7 
Mete. (Mass.) 462. Whether this count can be supported, as 
the plaintiff contends, as alleging a conspiracy in restraint of 
trade, without an explicit all^ation to that effect, is doubt- 
ful ; but, upon the ground stated, it seems to me good against 
all the defendanta 

As to the second count: The second count is founded up<m 
an alleged combination and conspiracy, under the same 
statute (section 1), among the defendants in restraint of the 
manufacture and interstate sale of coated wire nails. 

[4] This count omits many of what seem to me to be im- 
portant allegations in the first count. It contains no de- 
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scriptioB of the trade or of the business situation to which the 
alleged conspiracy or combination applied. It does not de- 
scribe, either the business of the plaintiff, or that of the de- 
fendant. There is no allegation that the defendant’s acts 
were intended to affect anybody but the plaintiff, nor that 
they were part of any general scheme or conspiracy relating 
to and affecting in any broad or substantial manner, the 
manufacture and sale of the product in question, nor that 
they did or could affect generally such manufacture and 
sale. 

[5] It is well settled that a declaration under this section 
must describe (a) conditions in the trade in question; (b) 
the alleged conspiracy or combination; and (e) the business 
of the plaintiff, and the effect thereon of the alleged con- 
spiracy or combination, sufficiently, so that the court can see 
that the defendant’s acts might have affected general condi- 
tions in the trade in question, and that the plaintiff’s business 
and situation were such that it might have been damaged by 
the defendant’s conduct. 

Applying this test, it is clear that the second count is in- 
sufficient. The demurrer to it must be sustained. 

Demurrer overruled as to first count; sustained as to sec- 
ond count. 


FORD MOTOR CO. v. BENJAMIN E. BOONE (INC.), 

ET AL. 

(Olrcult Court of Ajweals, Ninth Circuit. August 20, 1917,) 

[244 Fed. Bep., 335.] 

Tbaob-Mabks Ain> Trade-Names 73(1) — ^CNVAni Omfetition — ^Decep- 
TivB Practices. — ^Bven admitting the so-called agency contracts of 
plaintiff manufacturer of the Ford car, whereby the so-called agoit 
is required to sell at a fixed uniform list price, and only to persons 
buying for Immediate use, and not for resale, to be invalid, it is 
unfair competition for defendants, buying them from such an agent 
and rescuing at less than list price, for the purpose of deceiving, to 
use plaintiff’s trade-mark after the manner of a regular Ford 
agency, and to advertise that they are “ Ford agents ” and a “ Ford 
auto agency.” * 

• Syllabus copyrl^ted, 1917, by West Publishing Company. 
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Sales 457— Conditional Saijss.— A contract between the manufac- 
turer of automobiles and one whom it purports to appoint agent 
for tlieir sale, in limited territory, and only to users residing therein, 
and only at list retail price fixed by the manufacturer, and by which 
it agrees with him that In consideration of his paying 85 per cent 
of such price, and of his promise to sell only in such territory, and 
only to a user, and only for such stipulated price, it will consign 
the cars to him, but will retain title till it shall have received the 
full consideration, if constituting a sale, constitutes a conditional 
sale, transferring a qualified title, though the 85 per cent is re- 
quired to be paid before it parts with possession of the ears; title 
passing only on compliance with the other conditions constituting 
part of the consideration. 

CoNTBAOTS 116(7) — Conditional Sale of Patented Automobiles — 
Validitt. — Stipulation in sales to retailers by the patentee manu- 
facturer of automobiles by which it retains title till the cars have 
been resold to a user at a stipulated price is not invalid as between 
them, as against the public policy; the manufacturer not being in 
exclusive control of an article of commerce for which there is ho 
substantial substitute, but controlling only one of many similar de- 
vices which may be purchased on the open market, and the contract, 
so far as appears, not interfering with the free play of wholesome 
competition. 

Appeal from the District Court of the United States for 
the District of Oregon ; Eobert S. Bean, Judge. 

Suit by the Ford Motor Company against Benjamin E. 
Boone, Incorporated, and others. Bill dismissed, and plain- 
tiff appeals. Keversed, with directions. 

[386] Platt^iS: Platt and McDougal McDougal^ all of 
Portland, Oreg. (^Alfred Lucking and Z. B, Robertson^ both 
of Detroit, Mich., and Harrison G. Platt, of Portland, Oreg., 
of counsel), for appellant. 

Littleiield cfe Maguire, of Portland, Oreg. (Z\ F. Little- 
field, of Portland, Oreg., of counsel), for appellees. 

Before Gilbert and Hunt, Circuit Judges, and Dietrich, 
District Judge. 

Dietrich, District Judge. The plaintiff company is the 
manufacturer of the Ford automobile. It maintains what 
it calls an agency for the sale of its cars and extras, and for 
repair work, at Portland, Oreg. The defendants are en- 
gaged in a general automobile business in that city, but have 
xiaver been authorized by the plaintiff, either as agents or 
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otherwise, to sell its products. The suit is brought to re- 
strain them from engaging in what the plaintiff claims to be 
unfair practices, by which its rights are violated and the pub- 
lic is deceived. Upon the defendants* motion the bill was 
dismissed in the lower court, and the plaintiff appeals. 

Sketching the complaint a little more fully, it shows that 
for about 12 years last past the plaintiff has berai engaged 
in the manufacture and sale of automobiles invented by it, 
and commonly known as the ^ Ford car,” “ Ford automobile,” 
or *‘Ford,” the 'same being fully protected by patents; that 
it has spent large sums of money advertising the Ford,” 
and by reason of its inherent merit and as a result of such 
advertising the “Ford” has come into great public favor; 
that in advertising plaintiff has very generally used two 
trade-marks duly registered and fully protected by the 
United States copyright and trade-mark laws, namely, a 
design known to the trade and the public as the “ winged 
pyramid,” which carries in script the word “ Ford ” above 
the words “ The Universal Car,” and also the word “ Ford ” 
in script; that in the conduct of its business the plaintiff ap- 
points agents in limited territories throughout the United 
States, and that the rights and duties of such agents are de- 
fined by a uniform contract; that in connection with the 
signs on their buildings and windows, and their advertising 
by the use of cards, letter heads, and other printed matter, 
such agents are required to use the word “ Ford ” or “ Fords ” 
in dress and style resembling such trade-marks or designs, 
and as a consequence of such common use by the plaintiff 
and its agents it has come to be understood generally by the 
public that persons making use of such expressions and de- 
signs are duly authorized agents for the sale of the plaintiff’s 
product in the territory where such advertising is used ; that, 
although they are without any authority whatsover from tiie 
plaintiff, for the purpose of misleading the public and of 
fraudulently and unfairly diverting the plaintiff’s trade, 
which belongs to it and its authorized agents, and of caudng 
the public to believe that the defendante are the plaintiff’s 
authorized agents, they, the defendants, have made and are 
making, and threaten to continue to make, certain false and 
96825* — ^17— vote 65 
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misleading representations, particularly in that: First, th^ 
maintain in a conspicuous place upon their business building 
the word ** Fords”; second, they have caused to be printed 
and use certain [387] posters upon oil cans containing au- 
tomobile oil upon which posters is a winged pyramid, with 
the script word “ Ford ” thereon, imitative of the plaintiff’s 
trade-mark, and at the bottom of the poster the words ^ Ben- 
jamin E. Boone & Co., Ford Agente, Portland, Oregon”; 
third, they falsely and fraudulently represent to prospective 
purchasers of Ford cars that they are Ford agents, and that 
they obtain Ford cars in quantity from the plaintiff’s fac- 
tories; fourth, they have caused to be printed in the Port- 
land classified index of the Pacific Telephone & Telegraph 
Company’s directoiy the following: “ Boone, Benj. E. & Co., 
Ford Auto Agency, 614 Alder St., Main 3966 ” ; fifth, they 
have importuned certain of the plaintiff’s “ agents” to breach 
their “agency” contracts with the plaintiff, and in collusion 
with such agents they have sent in to plaintiff’s factories 
false and fictitious orders for cars; sixth, they have adver- 
tised in the local papers the sale of Ford automobiles which 
they fraudulently obtained through the plaintiff’s agents, at 
prices greatly below the regular, advertised, retail selling 
price of the plaintiff’s cars. 

The significance and materiality of the fifth and sixth 
specifications depend largely, if not entirely, upon the effect 
we give to thh plaintiff’s “agency contract,” which the de- 
fendants contend is invalid. This contract is of great length, 
and we refer to such features only as have direct bearing 
upon the question of its validity. It purports to appoint an 
“ agent ” for the sale of the plaintiff’s cars and of accessories 
and parts, and to provide facilities for making repairs. The 
right of the “ agent ” to sell is limited to certain defined ter- 
ritory. He may sell cars only to users residing in such ter- 
ritory, and only at the list retail prices fixed by the plaintiff. 
He must pay 85 per cent of such list price in advance at the 
time of ordering the cars, and must pay freight charges and 
other expenses incident to the transportation of the cars 
from the factory to the agency, as well as taxes and insur- 
ance, and must suffer such loss, if any, as is sustained by 
injury to the cars from the iime they leave the factory untU 
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they are delivered to the purchasing user. The 85 per cent 
cash advance is the full money consideration which the plain- 
tiff receives, but under the terms of the contract it retains 
complete title until a bill of sale signed by it has been deliv- 
ered to the vendee, who shall be only a user, that is, one who 
purchases for immediate use, and not for resale. Additional 
compensation is provided for the “agent” over and above 
the 16 per cent of the retail price by way of graduated com- 
missions, depending upon the aggregate amount of sales dur- 
ing the year. The “ agent ” is requu-ed to “ maintain on his 
own account and at his own expense a place of business and 
properly equipped repair shop, * * * and shall employ 
competent, efficient salesmen,” and the plaintiff is not to be 
held responsible “ for the rent, taxes, wages, or other charges 
or liabilities of any natui-e,” arising out of or in connection 
with such business. Provision is also made for advertising 
and for many other details. The defendants’ contention in 
brief is that, while the instrument is adroitly phrased, for 
the purpose of giving to the relation between the plaintiff 
and the other party, whom we shall call the consignee, the 
appearance of an agency, they in reality stand in the relation 
to each other of vendor and vendee. 

[338] [1] The first question is whether or not, even if 
we assume the invalidity of the agency contract, the defend- 
ants may, in the conduct of their business, engage in the de- 
ceptive practices pointed out in the first four specifications. 
It is too narrow a view to take of the scope of the doctrine 
of unfair competition to say, as is suggested, that there can 
be no unfair competition in such case because admittedly 
the defendants are selling genuine “Ford” cars. If there 
is no advantage to them and no corresponding disadvantage 
to the plaintiff, why the pretense of being a Ford agency? 
The purchase of an automobile is not like the purchase of a 
sack of potatoes. An automobile is a complex mechanism, 
designed to be used for an indefinite length of time. Parts 
wear out and must be replaced. The ordinary purchaser 
realizes that he is incompetent to judge whether in all respects 
an offered car is up to the manufacturer’s advertised stand- 
ard. It is a consideration of some importance to him to be 
able to deal with the maker or its recognized agent He 



1028 tli FBDBBAL WPOWXE, 830. 

Oplnioii of file Ooort 

desires (lie assurance that the article he purchases is stand- 
ard; that it has the maker’s guaranty; that he will 'he able 
to procure parts and accessories as he may need them; and, 
of course, (hat no question will be raised touching his title. 
Obviously the defendants could not give a prospective pur- 
chaser all of these assurances. If they are rightfully in pos- 
session of new “ Fords,” they may, as a matter of course, sell 
them where and to whom they please, and as an inducement 
they may cut the plaintiff’s price, but they can not, by pre- 
tending to be its agents, thus do it the double wrong of pirat- 
ing upon its patronage, and also injuring it in the estimation 
of the public, by making it appear to be actually selling its 
cars at different prices, while professing to maintain the same 
price for all. Such deceptive practices are of the very es- 
sence of unfair competition. 

"A distinctive name of a place of business wiU be protected as a 
trade-name against use or Imitation by othera Deceptive signs and 
names upon a place of business or deceptive dress of a store will be 
enjoined. The right to the exclusive use of a distinctive name or 
sign In a particular locality may be acquired.” 38 Oyc. 826. 

It is. suggested in their brief that the defendants did not 
expresEly claim or advertise that they were ‘‘agents of the 
Ford Motor Company.” It is true that they did not, by ad- 
vertisranent or otherwise, make such claim with precision or 
in technical language, but such a defense is as common as 
it is futile. was said by Mr. Justice Bradley in Celluloid 
Mfg. Co. V. OeUomte Mfg. Co. (C. C.) 32 Fed. 97 : 

“It Is not identical with the complainant’s name. That would be 
too gross an Invasion of the complainant’s rights. Similarity, not 
Identity, Is the usual recourse when one party seeks to benefit himself 
by the good name of another. What similarity Is sufficient to effect the 
object has to be determined In each case by Its own circumstances. 
We may say, generally, that a similarity which would be likely to 
deceive or mislead an ordinary, unsuspecting customer Is obnoxious 
to the law.” 

The defendants used plaintiff’s trade-mark after the man- 
ner of a regular Ford agency. They falsely and with the 
intent to deceive advertised that they were “Ford agents,” 
and that they are a “ Ford auto agency,” and for the same 
purpose they have frauduleidy rep [889] resented to pros- 
pective purchasers of Ford cars that they were “Ford 
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agents.’* Admittedly they resorted to these practices for the 
purpose of deceiving, and there can be no question that the 
means employed were well adapted to that purpose. It may 
be that some people, with knowledge of the actual conditions, 
would purchase cars from the defendants for $25 below the 
current price, but, upon the other hand, it may very well be 
assumed that others would prefer to pay the additional $25 
for the assurances and security supposed to attend purchases 
through a regular agency, and in its enjoyment of the trade 
which would naturally come to it from this latter class the 
plaintiff is entitled to protection against the defendants’ 
unfair and deceptive practices. 

[2] Passing now to a consideration of the validity of the 
agency contract: The defendants attach controlling signifi- 
cance to the fact that the consignee must pay the full money 
consideration before or at the time he receives the cars; the 
argument being that such payment ipso facto operates to 
transfer an unqualified title, notwithstanding the express 
agreement of the parties to the contrary. It is urged that 
the contract is only an adroit attempt to avoid the effect of 
certain decisions of the Supreme Court of the United States, 
such as Bobba-Merntt Co. v. Straus, 210 U. S. 339, 28 Sup. 
Ct. 722, 52 L. Ed. 1086, Dr. Miles Medical Co. v. John, D. 
Park (& Sons, 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502, 
Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 
33 Sup. Ct. 9, 57 L. Ed. 107, Bauer <6 Cie. v. O'Donnell, 229 

U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 50 L. K. A. (N. S.) 
1185, Ann. Cas. 1915A, 150, and Straus v. American Pub- 
lishers' Ass'n, 231 U. S. 222, 34 Sup. Ct. 84, 58 L. Ed. 192, 
L. B. A. 1915A, 1099, Ann. Cas. 1915A, 369, and that it runs 
counter to the principles recognized in Straus v. Victor Talk- 
ing Machine Co. (No. 374) 243 U. S. 490, 87 Sup. Ct 412, 
61 L. Ed. — , decided April 9, 1917, and perhaps of the com- 
panion case. Motion Picture Patents Co. v. Unlversod Film 
Co., 248 U. S. 602, 87 Sup. Ct 416, 61 L. Ed. — , decided at 
the gntnft time. The plaintiff citei^ among others, Bement 

V. NaMonod Marrow Co., 186 U. S. 70, 22 Sup. Ct 747, 46 L. 
Ed. 1058, and United States v. Keystone Watch Co. (D. C.) • 
218 Fed. 502, 614. It is to be admitted that the plaintiff, 
before parting with possession of its cars, requires the pay- 
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ment by the consi^ee of the entire money consdderation 
which it expects to receive. Indeed, if the aggregate of the 
sales consummated by the consignee in a year exceeds a cer- 
tain amount, the plaintiff is under obligation to return to 
it a part of the advance pa 3 rment, by way of commisdons. 
The defendants’ contention, however, ignores the fact that 
there are other considerations deemed by the plaintiff to be 
valuable, and without the promise of which it would doubt- 
less decline to enter into the contract. It agrees with the 
consignee that, in consideration of his paying 85 per cent of 
the list retail price and of his promise to sell only within 
a certain territory to a user for a stipulated price, it will con- 
sign the car to him, but will retain title thereto until it i^all 
have received the full consideration. May the consignee, 
knowing ibat the plaintiff will not deal with him unless he 
executes such a contract, assent to all of such [340] condi- 
tions, but with the intention of abiding by only one of them, 
and, upon the performance of this one, secure the absolute 
title to the car? If, instead of providing for the consignee’s 
possession as soon as he pays the stipulated amount, it were 
agreed that the plaintiff should retain possession and deliver 
only to tbe purchasing user, could the consignee require de- 
livery to himself, or to a dealer for resale? Or, if, instead 
of receiving payment of 85 per cent, the plaintiff received 
but 80 or 84 per cent, with the understanding that the right, 
and the only'l'ight, obtained by the consignee was to have 
possession of the car, with the power to negotiate a sale 
thereof to a user, to whom, and to whom only, the plaintiff 
would be bound to convey the title upon receiving the re- 
maining 5 per cent, or 1 per cent, as the case might be, would 
there be any doubt of the retention of the title by the plain- 
tiff, with the right to decline to convey to anyone other than 
the purchasing user ? But other considerations are sometimes 
quite as valuable as the money to be paid for an article. 

Admittedly Ibe plaintiff has the right to sell its cars where 
and to whom it may choose, and for such price as it may see 
fit. It may decline to deal with the trade at all, and, dis- 
pensing with middlemen, sdl directly to users, by mail, or 
through traveling salesmen or local agents. Accordingly it 
may lawfully appoint an agent at Portland authorized to 
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sell its cars, limiting his authority to 'sales within a pre- 
scribed territory, and to users, and for a fixed price; and it 
may impose as one of the conditions of sale titat it will not 
pass title except to the ultimate user and after such price 
has been paid in full. In short, the plaintiff may lawfully 
do precisely what it professes to be doing under the existing 
contract, and the question therefore is not whether its object 
is legitimate, but whether the means it employs are unlawful 
or are for some other reason ineffective. Even if it be held 
that the contract under consideration does not create an 
agency in the strict sense, but in effect provides for a sale, 
it is still clearly the understanding of the parties that it is 
a conditional or restricted sale, and that the title to the cars 
passes only upon a compliance with the other conditions, as 
well as that of paying the 85 per cent. 

[3] The intent of the parties is clear enough, and the only 
question is whether effect can be given to such intent. It 
l^ing a well-recognized principle of law that the vendor may 
retain title to the thing sold until the full stipulated consid- 
eration therefor shall have been paid {Bailey v. Baker Ice 
Mach. Co., 239 U. S. 2C8, 36 Sup. Ct. 50, 60 L. Ed. 275), it 
would seem that, if we are to hold the stipulation to that 
effect in this contract invalid, it must be because under the 
circumstances of the case such a transaction would be vio- 
lative of some rule or princii)le of public policy. But, when 
the conditions are analyzed, what public interest would be 
subserved by striking down the contract and thwarting the 
intent of the parties thereto ? As already suggested, it would 
be entirely possible for the plaintiff to accomplish all the 
objects which it seeks under the present plan, by marketing 
its product through its own agencies, so constituted that there 
could be no doubt that its salesmen were its agents merely, 
and not vendees. But, were it otherwise, what benefit would 
result to the public by open[341]ing the door for the bush- 
whacking competition which, and which only, is likely to 
follow! It is to be borne in mind that the plaintiff has no 
monopoly of the automobile business, but only of one out of 
almost innumerable kinds of cars, all differing in detail one. 
from the other, but of the same general type and all designed 
to be used in the same general manner, and for the same gen- 
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eral purpoee. If, as was admitted to be the fact in the Mo- 
tion Picture Patents Company Case, the plaintiff’s car were 
wholly indicrpensable to the carrying on of a great industry, 
and if its plan of marketing were such as to constitute an 
instrument of oppression or favoritism, then the courts 
should perhaps be astute to discover means by which to dis- 
organize its system and to encourage couipetitive effort as 
between the sidesmen or distributors of its product; but such 
is not the case. Whatever its merits, the Ford car is not, 
except in the most remotely relative sense, essential to the 
well-being of the public or any group thereof, or any indi- 
vidual. There are other automobiles in great variety avail- 
able to anyone who has need and desires to purchase, some 
cheaper, some more expenmve, some less efficient, some more 
efficient, some less attractive in appearance, others more at- 
tractive. Cole Motor Car Co. v. Hunt (C. C. A. 6th) 228 
Fed. 280, 284, 142 C. C. A. 572. Obvioufdy, therefore, the 
public already has competition to the fullest extent desir- 
able, not a competition entailing the waste of duplication 
and overlapping effort in marketing the product, 'with spo- 
radic price cutting of an irrational sort, but the competition 
of many products, each independently seeking public favor, 
against one of like character, but slightly different. Is not 
each manufacturer now imder the highest sort of pressure 
from without? Must it not be alert to discover new im- 
provements and conveniences and to keep down to the mini , 
mum the cost of construction and distribution! It is a mat- 
ter of public knowledge that fortunes are spent in advertis- 
ing these competitive products, in an effort to attract and 
cultivate public favor. Under such conditions will the pub- 
lic be benefited by requiring the manufacturer to assume the 
further burden of internal guerrilla comp^tion, with -the 
confusion and waste entailed thereby? It is futile to say 
ttmti such a burden will fall not upon the manufacturer or 
the public, but upon the local dealer or distributor. If 
fliere were 10 dealers selling Ford cars in Portland, where 
there is now but one, would not the expense of marketing 
be greatly increased, and if, as is contended, the contract 
under (xmsideration is harsh to the “dealer,” does it not 
follow that, with the trade divided into 10 parts, and with 
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the expense of rentals and personal service multiplied, &e 
price of the car to the public would increase? Does anyone 
suppose that such dealers would for any considerable length 
of time cut the price? In the light of experience is it not 
so probable as 'virtually to amount to a certainty that the 
prices would soon reach a common level, and that level would 
be higher than the present one? Upon the other hand, will 
the public not have the benefit of the freest and most effec- 
tive competition if each patentee manufacturer of automo- 
biles is permitted to market his product in his own way? 
May it not be assumed that, impelled by considerations of 
self-interest, he will select the most economical meth[842]od, 
and that the keen and vigorous competition of innumerable 
other manufacturers will force him to give to the public the 
major benefit arising from his economies? At least, we do 
not think that we would be warranted in holding that the 
contract here is inherently vicious. If, in fact, it is preju- 
dicial to the public interest because to an unreasonable de- 
gree it operates in restraint of trade and interferes with the 
ihee play of wholesome competition, the defendants may 
plead and show the facts. 

When we come to consider the decided cases, we find that 
no decision cited by either party from the Supreme Court of 
the United States involves the precise question, and that 
court, it is to be noted, appreciating from an early day the 
growing complexity of our industrial life and the importance 
of curtailing the liberty of contract only in so far as posdtive 
law or considerations of public policy might from time to 
time clearly require, has been careful to limit its decisions 
strictly to the matters directly in issue. Adams v. Burks, 
17 Wall. 453, 21 L. Ed. 700; Bauer v. O^DonnM, 229 U. S. 
1, 88 Sup. Ct. 616, 57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, 
Ann. Cas. 1915A, 150. And in reading the cases these con- 
siderations should be kept in mind : There is no attempt here 
to bind the purchasing public by a mere notice attached to 
the machine, nor is there any claim that a patent is of such 
force that a violation of the warning or the provisions of 
a notice of that character constitutes an infringement. If 
involved at all, the rights of the public are only remotely 
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affected. The issue is between the patraxtee manufacturer 
and tbe consignee, who have expressly c(mtracted with eadi 
other. In the second place, as we have seen, the plaintiff is 
not in the exclusive control of a useful or desirable article 
of commerce, whether patented or copyrighted, for which 
there is no substantial substitute; that is, it is without the 
power to oppress the public by fixing grossly excessive prices 
or imposing onerous and unreasonable conditions upon the 
use of its product. It controls but one of many similar de- 
vices which may be purchased upon the open market. In the 
third place, the plaintiff makes no attempt to restrain trade 
in unpatented or uncopyrighted articles of commerce by 
requiring the use thereof upon or in connection with its cars. 

That this first consideration has been deemed to be an 
important one not only appears to be held in other juris- 
dictions (SM Trust Laws and Unfair Competition, issued by 
the (Government Printing Office in 1916, pp. 579, 680, 592, 
593, 651, 652), but is abundantly shown by the decisions of 
the Supreme (jourt already referred to. In Adams v. Burks, 
17 Wall. (84 U. S.) 458, 21 L. Ed. 700, it was held that, while 
the purchasers from a patentee had the right to manufac- 
ture, sell, and use the patented article only within the limits 
of a circle of ten miles around Boston, as stipulated in the con- 
tract, a purchaser from them of a tingle patented article 
acquired the right to use it anywhere. Note, too, the distinc- 
tion made in^eeler v. Standard Folding Bed Co., 157 U. S. 
669, 16 Sup. Ct. 738, 39 L. Ed. 848: 

" Where the patentee,” such Is the language of the court, “ has not 
parted, by assignment, with any of his original rights, but chooses 
himself to make and vend a patented article manufactured, it Is obvi- 
ous that a purchaser can use [848] the article In any part of the 
United States, and, unless restrained by a contract with the patentee, 
can sell or dispose of the same.” (Italics ours.) 

And again, after reviewing a number of cases, the court 
says: 

" Upon the doctrine of these cases we think It follows that one who 
buys patented articles of manufacture from one authorized to sell 
thorn becomes possessed of an absolute pnq^erty in such articles, unre- 
stricted In time or place. Whether a patentee may protect hlmseu 
and' bis assignees by special contracts brought home to the purchasers 
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Ui not a question before us» and upon which we express no opinion. 
It is, however, obvious that such a question would arise as a question 
of contract, and not as one under the inherent meaning and effect 
of the patent laws.** 

In Bobbs-MerrUl Co. v. Straus^ 210 U. S. 839, 350, 28 Sup. 
Ct. 722, 726 (52 L. Ed. 1086), it is said : 

** In this case the stipulated facts show that the books sold by the 
appellant were sold at wholesale, and purchased by those who made 
no agreement as to the control of future sales of the book, and took 
upon themselves no obligation to enforce the notice printed lnj;he book, 
undertaking to restrict retail sales to a price of one dollar per copy. 

“ The precise question therefore in this case is : Does the sole right 
to vend secure to the owner of the copyrigiit the right, after a sale of 
the book to a purchaser, to restrict future sales of the book at retail, 
to the right to sell it at a certain price per copy, because of a notice 
in the book that a sale at a different price will be treated as an in- 
fringement, which notice has been brought home to one undertaking 
to sell for less than the named sum? We do not think the statute 
can be given such a construction, and it is to be remembered that this 
is purely a question of statutory construction. There is no claim in 
this case of contract limitation nor license agreement controlling the 
subsequent sales of the book.” 

In Bauer cfe Cie v. O^Donnell^ 229 U. S. 1, 33 Sup. Ct. 616, 
57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 
150, confidently relied upon by the defendants, the issue was 
expressly defined by the court as follows: 

“May a patentee by notice limit the price at which future retail 
sales of the patented article may be made, such article being in the 
hands of a retailer by purchase from the Jobber, who has paid to the 
agent of the patentee the full price asked for the article sold? ** 

And again: 

“The real queatlon is whether in the exclusive right secured by 
statute to ‘vend’ a patented article there is included the right, by 
notice, to dictate the price at which subsequent sales of the article 
may be made.” 

In United States v. Keystone "Waieh Co. (D. C.) decided 
by Judges Buffington, Hunt, and McPherson, 218 Fed. 502, 
614, it was expresdy held that — 

"As the owner of these patents, the company bad the right to make 
a direct agr eemen t with the Jobbers whereby a minimum price was 
fixed at which the Jobbers might seU.” 
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In stating the is^e in one of the two most zeo^ dedsicms 
(the Motion Picture Patents Oom/pamy Oase^ supra) y Mr, 
Justice Clark, (SfpeaMng for tiie court, said: 

** It Is obvious that In this case we have presented anew the inquiry, 
which is arising with increasing frequency in recent years, as to the 
extent to which a patentee or his assignee is authorized by our patent 
laws to prescribe by [844] notice attached to a patented machine the 
conditions of its use, and the supplies which must be used in tbe 
operation of it under pain of infringement of the patent.” 

The- case is also in striking contrast with what we have 
here, by reason of the fact that the plaintiff’s patented de- 
vice “is the only one with which motion-picture films can 
be used successfully,” and for the further reason that after 
the device was sold and paid for it continued to be subject 
not only to a restriction as to supplies which could be used 
with it, but to “ conditions as to use or royalties which the 
company which authorized its sale might see fit after the 
sale from time to time to impose.” Commenting upon this 
feature, the court said : 

“The perfect Instrument of favoritism and oppression which such 
a system of doing business, if valid, would put into the control of the 
owner of such a patent, should make courts astute, if need be, to de- 
feat its operation. If these restrictions were sustained, plainly the 
piaintur might, for its own profit or that of its favorites, by the obvi- 
ously simple expedient of varying its royalty charge, ruin anyone 
unfortunate enough to be dependent upon its confessedly Important 
improvmnents for the doing of business.” 

In the Victor Talking Maclmc Casey suproy the court said: 

" The abstract of the bill which we have givoi makes it plain : That 
whatever rights the plaintiff has against the defendants most be de- 
rived from the 'license notice’ attached to each machine; for no con- 
tract rights existed between them.” 

The question in the Standard Samtary Manufacturing Co. 
CasCy as well as in Straus v. American Publishers’ Assoeiationy 
was whether or not a combination of 80 per cent of all the 
manufacturers of enamded ware or of 75 per cent of all the 
publishers of books, copyrighted and uncopyrighted, for the 
purpose of fixing prices and diminating competition, was 
exempt from the operation of the Anti-Trust laws merdy 
because enameling is a patented process, and some of the 
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books published were protected by copyright Clearly no 
such question arises here. Were the plaintiff in a combina- 
tion with 75 or 80 per cent of the manufacturers of automo- 
biles, for the purpose of fixing prices and restricting compe- 
tition, we would have a similar case. The chief reliance of 
defendants seen» to be upon Dr. Miles Medical Co. v. Park 
(Ss Sons Co., 220 U. S. 878, 81 Sup. a. 876, 55 L. Ed. 502. 
The complainant there was engaged in the manufacture and 
sale of proprietary medicines, prepared by means of secret 
formulas, but touching which there was no patent or other 
statutory grant. It adopted an intricate system for main- 
taining uniform prices to the retail as well as to the whole- 
sale trade. In the respect in which the case has a bearing 
upon the question here under consideration, it may best be 
distinguished by the following excerpt quoted from the 
opinion : 

*' Tbe first inquiry is whether there is any distinction, with respect 
to such restrictions as are here presented, between the case of an 
article manufactured by the owner of a secret process and that of one 
produced under ordinary conditions. The complainant urges an anal- 
ogy to rights secured by letters patent. Bement v. National narrow 
Company, 186 U. S. 70 [22 Sup. Gt. 747, 40 L. Ed. 1058]. In the case 
cited thm'e were licenses for the manufacture and sale of articles cov- 
ered by letters patent with stipulations as to the prices at which the 
licensee should sell. The court said, referring to the I«461 act of 
July 2, 1890 (pages 92, 93) : *But that statute clearly does not refer 
to that kind of restraint of interstate commerce which may arise from 
reasonable and legal conditions Imposed upon the assignee or licensee 
of a patent by the owner thereof, restricting the terms upon which 
the article may be used and the price to be demanded therefor. Such 
a construction of the act, we have no doubt, was never contemplated 
by its framers.’ 

’’But whatever rights the patentee may enjoy are derived from 
statutory grant under the authority conferred by the Constitution. 
This grant is based upon public considerations. The purpose of the 
patent law is to stimulate Invention by protecting inventors for a fixed 
time in the advantages that may be derived from exclusive manufac- 
ture, use, and sale.” 

It may be noted that the passage here quoted from Bement 
Y. National Hamm Company^ was subi^quently again ap- 
proved in the Standard Sanitary Manufaoturmg Company 
Caee^ supra. 
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By drawing att^tion to the fact that the plaintiff’s auto- 
mobile here is covered by letters patent, we do not intimate 
the view that the patents of themselves would be a sufficient 
basis upon which to grant the relief sou^t As has been 
frequently held, the statutes conferring exclusive rights upon 
the patentee do not of their own vigor perpetuate such rights 
indefinitely, and therefore an unconditional sale of a pat- 
ented article releases it from tbe patentee’s control. So,' go- 
ing a step further, the patentee can not unconditionally sell 
the article patented, and by attaching a notice thereto so ex- 
tend the scope of the patent as to enable him successfully to 
claim that a violation of the providons of the notice con- 
stitutes an infringement of his statutory right, as was the 
contention in the ‘‘Sanatogen” Case {Bauer v. O'^Donnell). 
The plaintiff here makes no such claim. It is asserting only 
the right, to be exercised within such limits as may be pre- 
scribed by statutory law or considerations of sound public 
policy, expressly to contract with the person to whom it de- 
livers possession of its patented product to reserve to itself 
a measure of the absolute ownership end control with which 
admittedly it is invested. So far as we are advised by the 
contract, and that is all that we have before ui^ the plain- 
tiff’s system of selling its cars can not be made the means of 
laying an unreasonable restraint upon the free play of com- 
petition or of dealing oppressively with the public. Presum- 
ably the contract was adopted in good faith, to accomplish 
an object which apparently is in itself legitimate. It is of 
no present interest that in some of its provisions it may be 
harsh, or even unenforceable as against the consignee ; he is 
not complaining. If he desires to withdraw from the rela- 
tion, that is his right, but he can not at the same time claim 
all the benefits of the contract and repudiate its burdens. 

The objection that the cmnplaint is insufficient to disclose 
jurisdiction in the court below we have considered, but it is 
deemed to be without merit. 

The judgment will be reversed, with directions to overrule 
the motion to dismiss, and to take further proceedings not 
out of harmony with Ibe views hereinbefore expressed. 
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IN THE MATTER OF THE APPLICATION OF 
GREAT EASTERN CLAY JPRODUCTS COM- 
PANY. 

(District Ooiirt, S. D. New York. March 2, 1915.) 

(Not r^rted.) 

OmCEB OF EJXECTTTITB DEPABTMENT — PaODDOTION OF DoomoERTS — 

Pbocess. — A Federal court will not entertain process, In a suit be- 
tween private parties, to compel the production before an examiner, 
by an officer of an executive department of tbe Government, of pa- 
pers coming Into his possession as such officer In the discharge of his 
official duties.* 

luMURiTT — S uit between Pbivate Pabtieb. — A witness. In a suit be- 
tween private parties, can not be given immunity under the Federal 
statutes so as to bind the Department of Justice. 

Pbagtice — Documents — Pboduction of, Undeb Subpoena. — ^Where a 
witness produces documents under subpcenu, each document so pro- 
duced goes direct to the court and will not be seen by the counsel 
compelling Its production, unless and until the court has held It to 
be admissible. 

Contempt- proceedings against Mark Hyman, a special 
assistant to the Attorney General of the United States, and 
J. Julian Hall, to compel the production before an examiner 
before whom depositions were being taken, of certain papers 
then in the possession of Hyman, and which had come into 
his possession as such officer in the discharge of his official 
duties. Process denied as to Hyman, but granted as to HaU. 

Complaint having been filed with the Department of Jus- 
tice that the National Fire Proofing Company and others 
were in a combination in restraint of trade, an investigation 
was undertaken by the Department of Justice. In the course 
of this investigation a special agent of the Department of 
Justice interviewed several witnesses and received from them 
certain documents material to the question of whether a com- 
bination in restraint of trade existed. Thereupon an investi- 
gation was instituted before the grand jury in the Southern 
District of New York, in the course of which investigation 
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certain of the documents so obtained by the i^ecial agent 
were read in evidence before the grand jury. The grand 
jury term ended before the completion of the investigation, 
and no further proceedings were instituted. 

Prior to tbe beginning of the Government investigation, 
a suit had been filed in the District Court of the United States 
for the Northern District of Ohio by the Great Eastern Clay 
Products Company against the National Fire Proofing Com- 
pany for triple damages, in which it was alleged, in sub- 
stance, that the National Fire Proofing Company was at- 
tempting to monopolize and had monopolized interstate 
trade in clay products, and that in the course of its monopo- 
lization it had coerced the Great Eastern Clay Products Com- 
pany to sell its competing plant to the National Fire Proof- 
ing Company at a greatly reduced price. Issues having 
l)een joined in the triple damage case, the plaintiff started 
to take depositions and in the course of these depositions 
learned that many of the documents material to its case were 
in the possession of Mark Hyman, a special assistant to the 
Attorney General and in charge of the investigation on be- 
half of the Government. The plaintiff thereupon applied 
to said Hyman for access to said documents, and was in- 
formed that these documents were obtained by the Depart- 
ment of Justice for Government use, and that it was con- 
trary to the rules of the department to permit either party 
in a private dontrover^ to have access to them, but that the 
department would take due steps to have these documents 
photographed, and thereupon would return them to tiie wit- 
nesses from whom they were obtained. 

The plaintiff, however, desiring immediate access to the 
documents, served a subpoena dwses teown upon Mark Hy- 
man to produce these documents before an examiner in the 
Southern District of New York. Mark Hyman appeared 
before the commissioner and respectfully declined to produce 
them because of the aforesaid instructions from the Depart- 
ment of Justice. Thereupon, the plaintiff instituted com- 
plaint proceedings against him and against J. Julian Hall, 
one of the witnesses from whom the documents were 
obtained. 
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The proceedings came on before Judge Hough on Decem- 
ber 18, 1914, who dismissed them as to Hall, because the 
papers were not in his custody, and as to Hyman, because 
the court had no power to interfere with the determination 
of the Department of Justice in the matter, saying: 

Hough, D. J. 

“ I utterly decline to recognize the power of this or any other court 
to coerce, or interfere with, or compel action by virtue of subpoena, 
either personal or duceB tecum, as to any of the great officers of the 
Federal Government or the great executive officers of any of the 
States. Such matters are not Judicial, they are political. Govern- 
mental officers may seriously Interfere with the administration of 
private Justice; they frequently do; but if you begin to endeavor to 
subject (for example) Oubinet officers (or their authorized deputies 
acting under authority of such Cabinet officers) to the ordinary proc- 
esses of the courts in times of stress and difficulty, there the door is 
opened to paralyze the powers of the Government. 

“ It is no answer, that in times of peace when nobody is called upon 
to suffer except a few private citizens from what is often tyranny; 
it seems easy to make even such officers amenable to the ordinary 
writs of the court. 

“ I have already twice refused to exercise, or permit the effort to 
exercise, the powers of the court as shown by a subixena against the 
Cabinet departments — once upon the Department of the Interior, and 
once the Department of War. 

“It is undoubtedly true that circumstances may arise; they have 
arisen in other cases, and they may exist here, where the power of 
one of the great officers of the United States Government is used to 
defeat the ends of Justice between private parties. It is not for me 
or this court in any proceeding of this kind to investigate such matter 
or impute such motive. 

•• It is a matter, in my Judgment, of public policy, so overwhelming 
in its nature, that even where my own personal feelings may be that 
an injustice is being committed, the remedy for the injustice is not 
to seek to make a court Interfere with what an officer of the Govern- 
ment considers to be his official duty, but to go to that officer— and 
by that officer I mean the head of the department to which that officer 
belongs — ^and rely upon him to do that which a good citizen ought to 
do. If he refuses, as I have stated before, the remedy is not Judicial, 
hut political.” 

Thereafter, after photographing the documents, Hyman 
tendered them back to Hall, who declined to receive them, 
and a second contempt proceeding was accordingly instituted. 

05826*— 17— VOL 6 06 
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Clifton P. WUliaimon, of New York, and W. D. Turner^ 
of Cleveland, Ohio, for the plaintiff. 

Ilerhert V. Smyth, of New York, for the witness Hall. 

H. Snowden Marshall, United States attorney, and Mark 
Hyman, special assistant to the Attorney General, for the 
Government. 

Lacombe, C. J. : This is a proceeding intended to .secure the 
production of certain ilocuments before an examiner who is 
now taking testimony here to be used in an action to be tried 
in Ohio. The action is for treble damages under section 7 
of the Anti-Trust Act. The documents are now in the cus- 
tody of officers of the Department of J iistice, who are ready 
and willing to return them to the person from whom they 
took them, the respondent Hall. The present proceedings 
are directed, the one against the special assistant to the At- 
torney General who now has the documents; the other 
against Hall himself. 

As to the special assi.stant, 1 concur with Judge Hough 
that process to compel him to produce the documents will 
not be enteitained. 

So far as Hall is concerned, he is now in a position where 
he can repossess himself of his documents without entering 
into any bargain with any one about them. He shoidd take 
back his documents and thus put himself in a position to 
obey the subpoena. 

It is objected to their production that the witness may 
avail himself of his constitutional privilege — ^lie contends that 
he may be prosecuted under the Federal, or the State Anti- 
Trust Law.s. In answer to this it is suggested that he may 
be giA'en immunity. I do not see how he can l)e given immu- 
nity under the S'ederal statutes in this action, which is one 
brought by a private person. It would open the door to 
great abuses if counsel in a private suit, or even the judge 
before whom such suit was tried could give immunity, so as 
to bind the Department of Justice. However, these ques- 
tions are not now here for decision. Each document will 
be disposed of separately ; when produced in response to the 
subpoena it goes direct to the court and will not be seen by 
the counsel who has brought it out of the hands of an unwill- 
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ing^ witness, unless and until the judge shall have disposed 
of all questions as to its admissibility, including privilege. 
Motion denied as to Hyman. 

Motion as to Hall granted to the extent of requiring him 
to I'epossess himself of all documents which th^ Department 
of Justice took from him and now offers to return him free 
of all restrictions and bring them to court. « 

IMPERIAL FILM EXCH. v. GENERAL FILM CO. 

ET AL. 

(District Court. S. D. New York. Dec. 14, 1015.) 

1244 Fed. Rep., 985.1 

Corporations 617(1) — Dishoi.ution — Effect. — ^The dissolution of a 
corporation Is equivalent to the death of a natural person.^ 
Monopolies 28 — Injuries — Action. — ^An action under Sherman Antl- 
Trust Act July 2, 1890, c. 647, I 7, 26 Stat. 210 (U. S. Comp. St. 1916, 
§ 8829), for treble damages for injuries to person or property by rea- 
son of unlawful monopoly, is one for a personal wrong, and sounds 
in tort. 

(%>URTS 339 — FoLinwiNO State Laws — Abatement and Revival. — ^Lo- 
cal state statutes In resi)ect to abatement and survival of actions have 
no application to an action de{)endlng solely upon a statute of the 
United States. 

Abatement and Revival 49 — Survival — Common Law. — Where there 
is no Federal statute, either preventing or permitting the survival of 
an action depending solely on a Federal law, the rules of common law, 
which include judicial opinions, even the most modern, on points not 
I'egulated by statute, must be looked to, to cleteriiilne whether the 
action survives. 

Abatement and Revival 57 — SuRvivAii — Common Law. — ^An action for 
treble damages, brought under Sherman Anti-Trust Act, f 7, bused 
on combinations in restraint of trade, survives the death of [983] 
the person or dissolution of a corporation injured, being an action for 
injuries to property, which might have been assigned; the modern 
rule being in favor of assignment of actions, and tort actions for inju- 
ries to property which were ussignable surviving. 

Abatement and Revival 73 — Corporations — Revival of Action — Par- 
ties. — Where, on dissolution of a corporation, tlie State court ap- 
pointed a trustee, who was in all respects the equivalent of an as- 
signee, such trustee may be substituted as plaintiff in an action pre- 
viously instituted by the corporation to recover treble damages under 
Sherman Anti-Trust Act, § 7, for injuries occasioned by a violation 
of the act. 

•Syllabus copyrighted, 1917. by West Publishing Company. 
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At Law. Action by the Impeml Film Exchailge a^in^ 
the General Film Company imd others to recover treble dam- 
ages under Sherman Anti-Trust Law, § 7. On motion by one 
appointed ti^tee of the property of plaintiff corporation to 
be substituted* as party plaintiff. M<^on granted. 

Plaintiff is a New iTork corporation, which, pursuant to 
thetileneraliGorporation Law of that state (Consol. Laws, c. 
23) , applied for vpluntary dissolution. The application was 
granted, and on May 20, 1913 (after the mstitution of this 
suit), an order was entered in the Supreme Court reciting 
that the plaintiff herein was insolvent, and tha,t it' would be 
for the benefit of its stockholders that it be dissolved^ where- 
upon it was “ordered that the said corporation, Imperial Film 
Exchange, be and it hereby is dissolved.” The orde^ then 
proceeded to appoint Mr. Joseph E. Truesdale “ permanent 
receiver of all the assets and property of said corporation, 
with all the powers conferred by law on permanent reccivei’s.” 
The statute above referred to (section 231 et seq.) provides 
that permanent receivers of New Yoi’k corporations in dis- 
solution “ shall be trustees of the property [of the corpora- 
tion] for the benefit of the creditors of the corporation and 
of its stockholders,” and also that such receivers shall be 
“ vested with all the property real and personal of the cor- 
poration,” etc. Mr. Truesdale then moved in this count to 
l)e substituted as plaintiff herein and to amend the complaint 
in an appropriate manner. This motion is opposed on the 
ground that the right of action set forth in the coihplaint 
died with the death (i. e*, the dissolution) of the plaintiff 
corporation; that thei'efore the action abated, and can not 
now be revived, because the cause of action itself did not 
survive the dissolution aforesaid. 

Laurence A. Sullivan and Eugene M. Gregory, both of 
New York City, for receiver. 

Harold Nathan, of New York City, for defendants. 

Houoh, District Judge. The exact point of law raised by 
this motion has never been decided, nor, indeed, so far as my 
own investigations and those of counsel reveal, has it ever 
been mooted before. The very able and interesting briefs of 
counsel I have considered a long time, and yet after such 
lengthy reflection it appears to me that the matter must be 
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decided by oq^V views of sbine elezbentary and fundamental 
propositions. - To* put the matjter in toother way, decision 
must be-here arrived at,, not by a nice cQnsidera*tion of dosely 
joining decisions, but by the view entertaiped of the applica- 
tion' of certain broad' propUsitions, concerning the general 
. correctness of which certainly no counsel here concerned could 
entertain any doubt.' Defendants’ position majf^ I thinh, be 
fairly. outlined thus: , 

[1] 1. The dia^jution Bf the plaintiff is equivalent to the 
death of a natural person. To this I agree,' and consic|^er 
the referancfls made [987] in argument entirely sufficient, 
„ viz : Gredey v. Smith, 3 Story, 657, Fed. Cas. No. 6748; 
Pendleton v. RmteU, 144 U. S. 640, 12 SPUp. Ct. 748, 36 L. Ed. 
574; Matter of Stewart, 39 Misc. Rep. 276, 79 N. Y. Supp. 
526 ; Id., 40 Misc. Rep. 32, 81 N. Y. Supp. 209 ; Id., 86 App. 
Div. 627, 83 N. Y. Supp. 1117; Id., 177 N. Y. 668, 69 N. E. 
1181. 

[2j 2. The cause of action set forth in the complaint herein 
(or any cause of action properly brought under section, 7 of 
the Sherman Act) is certainly for a personal wrong, and 
therefore an action for tort. I agree to this as far as it goes, 
but do not think that it states the whole truth. 

[3] 3. Since this suit;deponds for its vitality solely upon a 
statute of the United States, the statutes of the state of New 
York in respect of abatement tnd survival of actions or 
causes of action have qo application. To this I agree, upon 
the authority of the cases cited: Michigan Central, etc., Co. 
v. Vreedand, 227 U. S. 69, 38 Sup. Ct. 192, 67 L. Ed. 417, Ann. 
Cas. 1914C, 176; Baltimore <& Ohio R, R. v. Joy, 178 U. S. 
226, 19 Sup. Ct. 887, 43 L. Ed. 677. 

[4] 4. There is no statute of the United States either pre- 
venting or permitting the survival of such a cause of action as 
this. Therefore the rules of the common law become appli- 
cable. Holding common law to include also judicial opin- 
ions, even the most modem, on points not regulated by statute, 
f agree to this. 

p}, 6] 5. The dissolution (i. e., death) of this plaintiff cor-, 
poratiqn must have wholly abated this action, because the 
action is for tort, and the common-law rule regarding the 
death of personal actions still applies. To this conclusion I 
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c^nhot agree, because I cdticeive (o be the half truth 

heretofoi'e alluded. t;p.^ Such an actibn as t|iis .under the 
Sherman Law* can Only l>e brought when a person is “ injured 
in his business or property.” Section 7. The action is to re- 
cover ‘‘threefold tlie damans by hinr ^sustained i. e.,‘ sus- 
tained by and in the said “ business ” or “ property.” 

Such an aotion as this might well be called sui generis, but 
, surely the nearest iipproaeh to one of the old legal categories 
that can be made is to assign th^s new statutory cause of 
action to that of actions for a tort occasioning injury to prop- 
erty, of which perhaps the most ancient, and familiar illus- 
trations are trespass q. c. f. and trespass d. b. a. By a long 
list of decisions the general test of survivability of actions is 
their assignability. In fact, many, if not most, of the cases 
seem to reason in a circle; i. e., if the (incstion is of assigna- 
bility, a case of survival is thought to rule it, and e converso. 
See such decisions catalogued in 4 Cyc. 23. In shoit, assigna- 
bility and the right of survival are attributes of cauges of 
action discoverable by the same tests; as a general rule they 
are “convertible terms.” Selden v. Ill, Trmt^ etc,^ Banh^" 
239 111. 67, 87 N. E. 860, 130 Am. St. Rep. ISO; Tanas v. Mu- 
nicipal Gas Co.^ 88 App. Div. 251, 84 N. Y. Supp. 1053; 
Morenus v. Crawford^ 51 Hun, 89, 5 N. Y. Supp. 453; Gro- 
cers* National Bank v. Clark ^ 48 Barb. (N. Y.) 26. 

Admitting that most actions for wrong to tlie person, or 
indeed to a person, are still subjex^t to the common-law rule, 
it is several cen[988Jturies since an exception was established 
(in the language of Story) that : 

“ Vested rights ad rein and in re, possibilities eonpled with au inter- 
est, and claims growing out of and adhering to proi>crty may pass by 
assignment.” Comegys v. Vasse, 1 Pet. at 2ia, 7 J.. Kd. 108. 

Sometimes this rule is covered up or disguised by an assign- 
ment of the property injured, as in 7'ome v. Duhok^ 6 Wall. 
548, 18 L. Ed. 943, where the defendant had wrongfully de- 
prived the plaintiff’s assignor of a quantity of saw-logs. The 
assignor sold the saw-logs to the plaintiff, though he had no ' 
possession of them, and the plaintiff maintained an action 
' for conversion. In New York, not merely such property 
might have been assigned, togetlier with the cause of action 
growing out of it, but the cause of action itself might have 
been directly assigned. Itichtnu yer v. Reniscn, 38 N. Y. 206. 
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Afisuming that tiie .cause oif action set forth in this com- 
plaint, being statutory, is ^ui genens,. the Congress has not 
prescribed whether said cause .of action may be assigned oi' 
not. In the a'bsence of such periaissidn or p^'ohibkion, tlie 
question of assignability of rights conferred by statutes is 
to be governed by the gfeneral principles regulating that qual- 
ity in choses in action in general. The general rule was laid 
down in M eeeh v. Stoner, 19 N. Y. 26, when Comstock, .T., said, 
in speaking <if the right to assign a claiii) under the statute 
for money lost at gambling: - . ■ 

“* ‘‘The nsslfniabllity of tlilaga hi action la now the rule.' uou-n.'islKiia- 
hlllty the exception; and this e.\ception' is confined to ^-roiiK done to 
the person, th® repuialion, or tlie feeliutrs of llie injured party, and to 
contracts of a purely (lorsonal nature, like promises of marriage." Ji> 
X. Y. 29. •- 

•Therefore, if this he regarded merely as a statutory ehrim, 
it is of ^ich a nature as t() be assignable. The chose in action 
alleged to exist in tlie complaint is undoubtedly" property in 
the largest sense of that word, the test whereof is that it 
could by appropriate process be reached by the crediitors pf 
the Imperial Fihn Exdiunge. I do not think it open to 
doubt that a judgment creditor of this plaintiff could by pro- 
ceedings supplementary to exeeution pnxairc the appropria- 
tion of this cause of action to himself in satisfaction of his 
judgment. This is enough to prove that it is property. 

The Supreme Court of the state by its oi’der has, in obedi- 
‘enSe to the statute, preserved and handed on to Mr. Trues- 
dale, as trustee, all the property of this plaintitf; that is, it 
has taken possession of everything that the plaintiff could 
have assigned and everything that the creditors of the plain- 
tiff could hope to reach, either at law or in equity. This 
lawful action of the court having supervision of this cor- 
poration is the equivalent (at least) of an assignment. 

Because, therefore, the permanent receiver, Mr. Truesdale, 
is the equivalent of an assignee, because the cause of action is 
cap?iblc of assignment, and Mr. Truesdale has become the 
owner of it, I regard the legal death of the corporation as an 
immaterial element in this application. Therefore the mo- 
tion is granted. 
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NOT REPORTED. 


Opinion of the CJourt. 

JESSE T. LOWN t;. UNDERWRITERS’ ASSOCIA- 
TION OF THE DISTRICT OF COLUMBIA AND 
HOME INSURANCE COMPANY OF NEW YORK. 

(Supreme Court, District of Columbia, June 23. 1915.) 

[Not reported.] 

Combination — Fire Insurance — “ Trade ** and “ Commerce ” — Dis- 
trict OF Columbia. — The words “trade” and “commerce,” as used 
in the Sherman and the Clayton Acts, do not apply to the business of 
fire insurance in the District of Columbia." 

In equity. Suit by Jesse T. Lown, to restrain the defend'^ 
ants, the Underwriters’ Association of the District of Colum- 
bia, and the Home Insurance Co., of New York, under sec- 
tion 16 of the Clayton Act [Act Oct. 15, 1914 (38 Stat.,. 
730)], from fixing rates for fire insurance in the District of 
Columbia. Injunction denied, and bill dismisvsed. 

McCoy, Judge. The issuing of a policy of insitVance is 
not a transaction of commerce within the meaning of the 
clause of the Constitution whicli provides that Congress 
shall have the power to regulate commerce with foreign na- 
tions and among the several States. Paxil v. Fr/., 8 Wall.^ 
168; Hooper v. 6W., 155 U. S., 648; Nex.o York Life Insur^^ 
ariee Co. v. Cravens^ 178 U. S., 389. 

There is nothing in the Sherman Act or the supplement 
thereto of October 15, 1914, which indicates that the words 
“trade” and “commerce” were used as applying, to trans- 
actions otlier than those which Congress has power to regu-' 
late under the provision of the Constitution above referred 
to; consequently those acts can not be held to apply to the 
business of fire insurance in the District of Columbia. 

The ipotion for injunction is denied, and the bill dismissed, 
with costs. 


Syllabus by the compilers. 
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